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CASES  DETERMINED 

IN  THE 

Supreme  Court  of  Arkans 


Abbott,  Administrator,  v.  Johnston. 
Opinion  delivered  May  28,  1917. 

1 .  Vendor's  liens — foreclosure — limitations. — In  suits  to  f  ore< 
vendor's  lien  where  the  legal  title  has  been  conveyed  to  the  v< 
the  lien  is  barred  when  the  debt  is  barred. 

2.  Administration — statutes  op  limitation  and  non-claim — w/ 
— An  administrator  is  without  authority  to  waive  either  the  stat 
limitations  or  of  non-claim. 

3.  Limitations — vendor's  lien — payment  of  improvement  ta5 
Although  his  vendor's  lien  is  barred  by  limitations,  where  the 
paid  improvement  taxes  on  the  land  in  an  attempt  to  preser 
lien,  he  is  entitled  to  a  lien  on  the  land  for  the  amount  of  these 

Appeal  from  Sebastian  Chancery  Court,  Fort  S 
District;  Wm.  A.  Falconer,  Chancellor;  reversed. 

Read  &  McDonough,  for  appellants. 

1.  The  action  is  barred  by  both  the  statutes  of 
claim  and  limitations.  The  claim  was  never  prol 
and  hence  barred  by  non-claim.  Kirby's  Digest,  § 
as  amended  by  Act  May  28, 1907 ;  9  Ark.  411 ;  14  Id. 
18  Id.  334;  23  Id.  604;  39  Id.  577;  97  Id.  492;  99  Id. 
112  Id.  6;  92  Id.  522;  94  Id.  60;  65  Id.  1.  An  adm 
trator  has  no  right  to  pay  a  debt  not  duly  probated 
Ark.  l;14/d.  246. 

2.  There  was  no  valid  agreement  between  a] 
lee,  administrator,  and  Johnston  to  extend  the  payi 
of  the  note.    Payment  of  past  due  interest  is  not  a 
cient  consideration. 
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3.  A  vendor's  lien  can  not  be  enforced  after  bar  by 
the  statute  of  non-claim.  92  Ark.  522;  28  Id.  267;  41  Id. 
523,  etc. 

4.  The  five-year  statute  of  limitations  is  a  complete 
bar.  There  was  no  act  of  defendants,  or  either  of  them, 
to  remove  the  bar,  and  the  administrator  could  not  waive 
the  bar.    65  Ark.  1 ;  23  Id.  604 ;  112  Id.  6,  etc. 

5.  Plaintiff  is  not  entitled  to  recover  for  taxes  and 
assessments  paid  by  him.  The  payment  was  voluntary. 
The  note  and  claim  were  barred.  46  Ark.  167;  86 
Id.  175. 

Hill,  Fitzhugh  <&  Brizzolara,  for  appellees. 

1.  A  stronger  case  of  estoppel  and  waiver  than  this 
can  not  be  conceived.  92  Ark.  522  was  not  decided  until 
Nov.  29,  1909.  The  case  in  112  Ark.  6  is  clearly  distin- 
guishable from  this.  This  case  falls  within  the  rule  in 
18  Cyc.  472. 

2.  Plaintiff  is  clearly  entitled  to  recover  for  the 
taxes  and  assessments  paid  by  him,  $137.88.  He  was  not 
a  volunteer,  but  paid  same  in  good  faith  to  protect  his 
Uen.    47  Ark.  62,  66;  99  Pac.  304. 

McCULLOCH,  C.  J.  Appellee,  W.  J.  Johnston,  in- 
stitutedthis  action  in  the  chancery  court  of  Sebastian 
County,  Fort  Smith  District,  against  the  administrator 
and  heirs  of  W.  R.  Abbott,  deceased,  to  foreclose  a  ven- 
dor's lien  on  a  certain  tract  or  lot  of  real  estate  in  the 
city  of  Fort  Smith,  which  appellee  conveyed  to  said  de- 
cedent on  February  28,  1907.  The  action  was  instituted 
as  aforesaid  on  December  14,  1915,  and  the  only  defense 
offered  is  a  plea  of  the  statute  of  non-claims  and  of  the 
five-years  statute  of  limitations.  The  note  in  suit  was 
for  the  sum  of  $1,000.00,  executed  by  the  decedent,  W. 
R.  Abbott,  contemporaneously  with  the  execution  of  the 
deed  to  him  by  appellee,  and  was  due  and  payable  two 
years  after  date.  Abbott  died  in  June,  1907,  leaving  a 
large  estate,  considerably  encumbered,  however,  with 
debt,  and  still  being  the  owner  of  the  lot  conveyed  to  him 
by  appellee.    The  total  consideration  for  the  conveyance 
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to  appellee  by  Abbott  was  the  sum  of  $2,500.00,  of  which 
$625.00  was  paid  in  cash,  and  Abbott  executed  the  note  in 
suit,  and  also  another  note  for  the  sum  of  $875.00,  pay- 
able one  year  after  date.  Letters  of  administration  on 
the  estate  of  said  decedent  were  duly  issued  by  the  pro- 
bate court  of  Sebastian  County  to  C.  W.  Jones,  and  he 
proceeded  with  the  administration  of  the  estate. 

Appellee  did  not  probate  either  of  the  notes  against 
the  estate,  but  the  administrator  paid  the  first  note  with- 
out the  same  having  been  probated,  and  also  made  two 
interest  payments  on  the  note  in  suit.  The  first  interest 
payment  was  made  by  Jones  on  March  15,  1909,  when 
he  paid  the  interest  for  two  years,  and  the  second  pay- 
ment was  made  by  the  administrator  on  June  18,  1910, 
when  he  paid  $80.00,  the  interest  for  one  year,  up  to 
February  28, 1911.  It  is  alleged  in  the  complaint,  and  the 
evidence  shows,  that  at  the  time  those  interest  payments 
were  made  the  administrator  was  endeavoring  to  con- 
serve, as  best  he  could,  the  interests  of  the  estate  of  the 
decedent,  and  that  he  requested  appellee  not  to  institute 
proceedings  to  foreclose  the  vendor's  lien  on  the  land 
until  the  expiration  of  the  period  for  which  the  interest 
was  paid,  and  that  appellee  acceded  to  that  request  and 
agreed  that  he  would  not  seek  to  foreclose  his  lien  until 
after  the  period  covered  by  the  interest  payments.  The 
various  payments  made  by  Jones  as  administrator  were 
reported  to  the  probate  court  in  his  annual  accounts  cur- 
rent, and  those  accounts  were  approved  by  the  court. 
Jones  filed  with  the  probate  court  his  final  account  cur- 
rent as  administrator  on  August  16,  1911,  and  in  that 
account  appears  an  item  among  the  liabilities  of  the 
estate  as  follows:  **W.  J.  Johnston,  lien  note,  balance 
due  $1,000.00  on  note  not  probated;'^  and  in  the  list  of 
assets  of  th^  estate  the  lot  purchased  by  the  decedent 
from  appellee  was  described  in  connection  with  the  state- 
ment that  **  there  exists  a  lien  note  of  $1,000.00 '*  In  con- 
nection with  his  account  the  administrator  tendered  his 
resignation,  and  there  is  in  the  present  record  a  copy  of 
the  order  of  the  probate  court  showing  the  appearance  of 
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said  administrator  and  the  widow  and  heirs  of  said  de- 
cedent, by  their  several  attorneys,  that  the  widow  with- 
drew her  objections  previously  filed  against  said  ac- 
count current,  and  that  there  being  no  other  objections, 
the  account  current  was  approved  by  the  court,  and  the 
resignation  of  Jones  as  administrator  was  accepted,  and 
that  S.  H.  Abbott,  the  present  administrator  in  succes- 
sion, was  appointed. 

It  is  thus  seen  that  both  the  statute  of  non-claims  and 
five  years  statute  of  limitations  bar  appellee's  right  of 
recovery,  if  applicable  under  the  facts  of  the  present 
case.  Learned  counsel  for  appellee  insist  that  neither 
are  applicable  on  account  of  the  action  of  the  administra- 
tor in  making  payments  on  the  notes,  notwithstanding 
the  fact  that  the  same  had  not  been  probated  in  accord- 
ance with  the  statute,  and  that  by  entering  into  an  agree- 
ment with  appellee  for  an  extension  of  time,  and  the  con- 
duct of  the  heirs  in  consenting  to  the  approval  by  the  pro- 
bate court  of  the  account  current  filed  by  said  administra- 
tor containing  a  report  of  said  payments,  the  statute  bar 
was  waived.  The  Act  of  Jl^arch  25, 1889  (Kirby's  Digest,  § 
5399),  relates  only  to  limitation  of  actions  to  foreclose 
mortgages  or  deeds  of  trust,  and  has  no  application  to  ac- 
tions to  foreclose  an  equitable  lien  held  by  a  vendor  of  real 
estate.  Limitations  on  actions  of  the  latter  class  come 
within  other  statutes.  In  the  case  oiLinthicum  wTapscott, 
28  Ark.  267,  it  was  held  (quoting  from  the  syllabus)  that 
**a  vendor's  lien  is  a  remedy  or  security,  not  a  right  of 
property,  and  does  not  vary  the  nature  of  the  debt  or 
take  it  out  of  the  operation  of  the  statute  of  non-claim, 
and  can  not  be  enforced  after  the  bar  of  the  statute  has 
attached  to  the  debt."  The  case  of  AUen  v.  Smith,  29 
Ark.  74,  seems  to  conflict  with  the  rule  announced  in  the 
case  just  cited,  for  the  court  there  said  that  in  proceed- 
ings to  foreclose  a  vendor's  lien  it  was  unnecessary  to 
probate  the  claim  before  the  commencement  of  the  suit. 
In  the  latter  case,  however,  the  court  was  considering, 
not  the  bar  of  the  statute  of  non-claim,  but  the  question 
of  necessity  for  probating  the  claim  before  instituting  an 
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action  to  enforce  the  lien.  It  does  not  appear  from  the 
opinion  whether  or  not  the  time  for  probating  the  claim 
against  the  estate  of  decedent  had  expired,  but  the  court 
merely  held  that  if  the  proper  affidavit  of  non-payment 
was  made  before  the  commencement  of  the  suit,  it  was 
not  essential  that  the  claim  should  first  be  allowed  by 
the  probate  court.  The  apparent  conflict,  therefore,  dis- 
appears upon  a  careful  analysis  of  the  ruling  of  the  court 
in  the  two  cases.  At  any  rate,  the  law  announced  in 
Linthicum  v.  Tapscott,  supra,  is  the  settled  rule  in  this 
State,  and  has  been  subsequently  followed,  and  the  same 
reasons  stated  in  that  case  are  given  for  the  rule.  For 
instance,  in  WaddeU,  Admr.  v.  Carlock,  41  Ark.  523,  Mr. 
Justice  Eakin,  speaking  for  the  court,  in  distinguishing 
the  rule  of  limitations  with  respect  to  suits  to  foreclose 
vendor's  liens  where  the  legal  title  had  been  conveyed 
to  the  vendee,  and  in  cases  where  the  vendor  had  merely 
executed  a  title  bond  and  reserved  the  legal  title  as  se- 
curity, said : 

**  Although  the  legal  title  vested  in  a  mortgage,  and 
that  retained  by  a  vendor  by  title  bond,  are  securities  for 
money,  and  dissolve  away  on  payment;  yet  they  are 
something  more  than  the  equitable  lien  raised  by  a  court 
of  equity.  They,  to  some  extent,  give  a  right  in  the  prop- 
erty itself  by  virtue  of  a  legal  title,  which  can  not  be 
taken  from  them,  until  the  vendor  fulfills  his  own  obliga- 
tions. They  are  legal  liens,  and  may  outlive  the  debt. 
That  is,  may  be  enforced  after  the  debt  is  barred  by  the 
statute,  but  not  after  it  has  been  satisfied.  The  posses- 
sion of  the  mortgagor,  or  vendee  is  consistent  with  this 
jus  in  re  of  the  creditor,  and  the  bar  to  its  enforcement 
does  not  arise  until  the  person  in  possession  has,  for  the 
statutory  period,  asserted  a  ri^ht  to  the  land,  adverse  to 
the  lien,  or  done  acts  from  which  his  intention  to  claim 
adversely  may  be  implied.  *  *  *  The  equitable 
vendor's  lien  is  of  a  diflferent  nature.  It  rests  upon  no 
legal  or  contra^ctual  right,  and  is  supported  by  no  legal 
estate.  It  is  the  pure  creation  of  the  courts  of  equity, 
having  really  no  substantial  existence  until  the  courts 
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are  invoked  to  declare  it,  for  the  purpose  of  satisfying 
a  debt.  They  will  not  raise  it  to  galvanize  a  corpse,  and 
revive  a  debt  already  declared  dead  by  the  policy  of  the 
law.'' 

(1)  The  effect  of  the  rule  announced  and  adhered 
to  by  this  court  is  that  in  suits  to  foreclose  vendor's  liens 
where  the  legal  title  has  been  conveyed  to  the  vendee,  the 
lien  is  barred  when  the  debt  is  barred.  That  is  the  rule 
now  in  suits  to  foreclose  mortgages  as  a  result  of  the 
statute  already  mentioned,  passed  to  change  the  rule  with 
respect  to  such  foreclosures. 

(2)  The  first  contention  is  that  the  act  of  the  adminis- 
trator in  making  payments  on  the  note  and  in  entering 
into  an  agreement  with  appellee  for  an  extension  of  time 
waived  the  operation  of  each  of  the  statutes  pleaded. 
This  contention  would  be  sound  if  the  administrator  pos- 
sessed authority  to  waive  the  operation  of  the  statute, 
but  it  has  been  decided  by  this  court  with  respect  to  both 
the  statute  of  non-claim  and  to  the  general  statute  of  lim- 
itations that  an  administrator  has  no  such  authority.  The 
court  so  decided  with  regard  to  the  waiver  of  the  statute 
of  non-claims  in  the  case  of  Rhodes  v.  Cannon,  112  Ark. 
6,  and  as  to  a  waiver  of  the  general  statute  of  limitations 
in  Cox  V.  Phelps,  65  Ark.  1.  There  seems  to  be  very  little 
authority  on  the  question  of  power  of  administrator  to 
waive  the  statute  of  limitations,  and  there  is  conflict  in 
the  little  authority  we  have  on  that  subject,  but  this 
court  has  taken  a  position  on  the  question,  and  we  must 
treat  it  as  settled  in  this  State  that  an  administrator  has 
no  authority  to  waive  the  operation  of  the  statute  of  lim- 
itations. In  the  opinion  in  Cox  v.  Phelps,  supra,  it  was 
first  pointed  out  that  the  basis  of  the  rule  that  partial 
payments  revive  a  debt  barred  by  limitations  or  form  a 
new  point  from  which  the  statute  will  begin  to  run  as  to 
debts  not  then  barred,  is  that  the  payments  are  treated 
as  ^^an  admission  of  the  continued  existence  of  the  debt 
and  an  implied  promise  to  pay  the  balance."  Then  the 
opinion  proceeds  to  hold  that  since  the  administrator  has 
no  authority  under  the  statutes  of  the  State  to  enter  into 
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an  express  agreement  for  the  waiver  of  the  period  of  lim- 
itations, it  follows  that  an  agreement  can  not  be  implied 
from  a  payment  made  by  him  on  the  debt.  The  question 
seems  to  have  been  thoroughly  considered  by  the  conrt 
at  that  time,  and  there  was  a  dissenting  opinion  filed, 
holding  that  the  payments  by  the  administrator  operated 
as  a  waiver  of  the  statute  and  formed  a  new  point  for  the 
running  of  the  statute.  The  doctrine  of  our  decision  on 
the  subject  is  in  accord  with  a  statement  of  the  law  by 
Mr.  Wood  in  his  work  on  Limitations  (Vol.  1,  §  101), 
where  the  law  on  the  subject  is  stated  as  follows : 

**Not  only  must  the  debt  be  identified,  and  the  pay- 
ment be  shown  to  be  a  part  payment,  but  *  *  *  It 
must  have  been  made  by  the  debtor  in  person,  or  by  some 
one  authorized  by  him,  to  make  a  new  promise  on  his 
behalf.  A  part  payment,  whether  made  before  or  after 
the  debt  is  barred  by  the  statute,  does  not  revive  the  con- 
tract, unless  made  by  the  debtor  himself,  or  by  some  one 
having  authority  to  make  a  new  promise  on  his  behalf  for 
the  residue.*' 

The  question  is,  therefore,  settled  against  the  con- 
tention of  appellee,  and  we  must  hold,  following  the  for- 
mer decisions,  that  an  administrator  has  no  authority 
to  waive  the  operation  of  either  of  the  two  statutes 
pleaded. 

There  being  an  entire  want  of  authority  on  the  part 
of  the  administrator  to  deal  with  the  matter  in  any  agree- 
ment with  appellee  with  respect  to  the  extension  of  the 
debt,  a  mutual  mistake  of  the  two  parties  to  such  an 
agreement  would  not  afford  grounds  for  equitable  re- 
lief against  the  operation  of  the  statute,  nor  would  it  be 
sound  to  hold,  as  contended  by  counsel  for  appellee,  that 
the  heirs  waived  the  operation  of  the  statute  by  consent- 
ing to  the  approval  by  the  probate  court  of  the  adminis- 
trator's account  current,  containing  the  references  to  the 
payments  on  the  note  and  the  balance  due  thereon.  The 
heirs  were  not  parties  to  the  agreement  with  appellees 
for  extension  of  time,  nor  were  they  connected  with  it 
in  any  way  that  would  bind  them.    They  did  not  occupy 
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any  situation  with  relation  to  appellee  which  imposed 
on  them  the  duty  of  repudiating  the  alleged  agreement 
between  appellee  and  the  administrator.  It  is  not  al- 
leged, or  proved,  that  they  even  knew  that  the  adminis- 
trator entered  into  an  agreement  with  appellee  for  an 
extension  of  the  time  or  a  waiver  of  the  statute  of  non- 
claim.  All  that  the  heirs  did  was  to  refrain  from  filing 
exceptions  to  the  accounts  current  and  to  consent  that 
the  final  account  should  be  approved  by  the  probate 
court.  We  discover  nothing  whatever  in  that  act  which 
would  call  for  the  application  of  the  equitable  doctrine 
of  estoppel  so  as  to  prevent  the  heirs  from  pleading  the 
statute  of  non-claim,  and  the  statute  of  limitations. 

There  is  no  suggestion  in  the  record  of  lack  of  merit 
in  the  claim  of  appellee  except  that  the  enforcement  of 
his  lien  is  barred  by  the  statute  of  limitations.  The  stat- 
utes on  that  subject  apply  with  full  force  to  the  most 
meritorious  9laims,  and  courts  can  not  refuse  to  give  the 
statute  effect  merely  because  it  seems  to  operate  harshly 
in  a  case  involving  an  obviously  meritorious  claim.  Our 
conclusion,  therefore,  is  that  the  chancellor  erred  in  de- 
claring a  lien  in  appellee  *s  favor  for  the  amount  of  the 
note. 

(3)  It  appears  further  that  the  administrator 
failed  to  pay  the  improvement  taxes  on  the  lot  in  ques- 
tion, and  that  appellee  has  since  his  conveyance  to  the 
decedent,  paid  said  assessments,  amounting  in  the  aggre- 
gate to  the  sum  of  $137.88,  and  the  chancellor  decreed 
appellee  a  lien  on  the  lots  for  that  amount.  The  payments 
were  made  by  appellee  to  protect  the  lien  on  the  property 
and  the  fact  that  his  remedy  for  the  recovery  on  his  note 
is  barred  does  not  prevent  him  from  recovering  the 
amount  paid  out  in  protection  of  that  lien. 

We  are  of  the  opinion,  therefore,  that  the  chancellor 
was  correct  in  decreeing  a  lien  for  the  amount  paid  out 
for  the  improvement  taxes,  and  this  is  so  irrespective  of 
the  statutory  bar  against  recovery  on  the  note.  The  de- 
cree is,  therefore,  reversed,  and  the  cause  is  remanded 
with  directions  to  enter  a  decree  dismissing  the  com- 
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plaint  as  to  recovery  on  the  note,  but  decreeing  in  favor 
of  appellee  for  amount  paid  out  by  him  in  discharge  of 
improvement  assessments  on  the  property.  It  is  so 
ordered. 


Smith  v.  Diebks  Lumber  &  Coal  Company. 
Opinion  delivered  May  28,  1917. 

1.  Timber  deeds — right  to  remove  at  convenience. — A  timber  deed 
provided  that  the  vendee  could  cut  and  remove  the  timber  at  its 
convenience,  held,  the  vendee  was  under  the  duty  to  cut  and  remove 
the  timber  within  a  reasonable  time. 

2.  Timber  deeds — "reasonable  time." — Eis^ht  years  held  more  than  a 
reasonable  time  in  which  to  bes^in  cutting;  timber,  althous^h  defendant's 
mill  had  burned,  and  the  price  of  lumber  had  declined. 

Appeal  from  Howard  Chancery  Court;  James  D. 
Shaver,  Chancellor;  reversed. 

The  appellants  pro  se. 

1.  There  is  no  time  limit  in  the  deed,  and  the  law 
fixes  a  reasonable  time.  93  Ark.  10;  99  Id.  112;  124  Id. 
574;  77  Id.  116.  Defendants  have  had  such  reasonable 
time. 

2.  The  burning  of  the  mill,  stringency  in  money 
market,  falling  market  or  misfortune  does  not  excuse 
defendant.  124  Ark.  187;  114  Id.  421;  116  Id.  393;  93 
Id.  452;  61  Id.  315;  Polzier  v.  Beene,  118  Ark.  94.  The 
deed  should  have  been  canceled. 

D,  B.  Sain,  for  appellee. 

1.  The  decree  of  the  chancellor  has  all  the  presump- 
tions in  its  favor  and  it  must  be  made  very  clear  that  it 
was  wrong. 

2.  The  contract  here  diflFers  materially  from  those 
in  the  cases  cited  by  appellants.  Here  it  is  agreed  that 
the  timber  might  be  removed  at  the  convenie)ice  of  the 
company. 
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3.  The  timber  could  not  be  reached  and  cut  without 
financial  loss,  and  this,  under  the  contract,  excused  the 
delay. 

STATEMENT  BY  THE  OOUBT. 

Appellants,  who  are  the  widow  and  heirs  at  law  of 
James  Smith,  deceased,  instituted  this  action  in  the 
chancery  court  against  Dierks  Lumber  &  Coal  Company 
to  cancel  a  timber  deed  executed  to  it  by  James  Smith. 
On  the  8th  day  of  March,  1900,  James  Smith  executed  to 
the  Dierks  Lumber  &  Coal  Company  a  deed  to  all  the 
merchantable  timber  on  one  hundred  and  twenty  acres 
of  land  owned  by  him  in  Howard  County,  Arkansas.  The 
deed  provided  that  the  timber  might  be  cut  and  removed 
from  the  lands  at  the  convenience  of  the  Dierks  Lumber 
&  Coal  Company.  At  the  time  of  the  execution  of  the 
deed,  the  Dierks  Lumber  &  Coal  Company  owned  a  large 
mill  at  De  Queen,  Arkansas,  with  a  tramroad  extending 
out  into  the  woods  for  a  distance  of  about  thirty  miles. 
The  timber  in  question  was  situated  a  little  beyond  the 
end  of  the  tramroad.  In  May,  1908,  the  defendants'  mill 
at  De  Queen  was  destroyed  by  fire  and  has  never  been 
rebuilt.  At  the  time  the  mill  was  destroyed,  the  tram- 
road  had  been  extended  from  the  west  to  within  250 
yards  of  the  land  in  question  and,  according  to  the  tes- 
timony of  the  officers  of  the  lumber  company  the  timber 
would  have  been  cut  and  removed  from  the  land  within 
sixty  days  if  the  fire  had  not  occurred.  They  also  testi- 
fied that  they  had  not  rebuilt  the  mill  owing  to  a  decline 
in  the  price  of  lumber,  which  occurred  soon  after  the  mill 
was  destroyed  by  fire,  and  to  the  further  fact  that  they 
had  not  been  financially  able  to  secure  the  funds  to  re- 
build the  plant  and  that  it  would  soon  again  be  in  opera- 
tion and  that  the  timber  would  bo  removed. 

The  court  found  in  favor  of  the  defendant  company 
and  the  complaint  of  the  plaintiffs  was  dismissed  for 
want  of  equity.    The  case  is  here  on  appeal. 

HART,  J.,  (after  stating  the  facts).  The  first  ques- 
tion raised  by  the  appeal  is  the  construction  to  be  given 
to  the  timber  deed  in  question.    It  will  be  remembered 
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that  the  deed  contains  a  clause  that  the  company  may  cut 
and  remove  the  timber  at  its  convenience. 

(1)  In  the  case  of  Fletcher  v.  Lyon,  93  Ark.  5,  the 
court  held  that  a  timber  deed  which  conveys  **all  tim- 
ber, standing  or  fallen,  with  the  right  to  cut  and  remove 
same  at  any  time,"  contemplates  that  the  timber  should 
be  removed  within  a  reasonable  time  and  without  un- 
reasonable delay.  That  case  is  controlling  here  and  we 
hold  that  it  was  the  duty  of  the  company  under  the  deed 
in  question  to  cut  and  remove  the  timber  within  a  rea- 
sonable time. 

(2)  The  mill  plant  of  the  company  was/  destroyed 
by  fire  in  May,  1908.  According  to  the  testimony  of 
the  officers  of  the  company,  it  had  extended  its  tramroad 
to  within  250  yards  of  the  land  in  question  and  the  timber 
would  have  been  cut  and  removed  from  it  within  sixty 
days  if  the  fire  had  not  occurred.  The  present  action  was 
commenced  on  April  11,  1916,  and  at  that  time  the  com- 
pany had  not  rebuilt  its  mill.  The  delay  is  accounted  for 
by  the  officers  of  the  company  on  the  ground  that  the 
company  could  not  procure  money  with  which  to  rebuild 
the  mill  on  account  of  its  size  and  cost  and  from  the  fur- 
ther fact  that  soon  after  the  fire  occurred  there  was  a 
fall  in  the  price  of  lumber  and  it  has  not  since  been  profit- 
able to  operate  a  mill.  These  matters  constituted  no  ex- 
cuse for  the  nonperformance  of  the  contract  on  the  part 
of  the  company. 

In  Ingram  Lumber  Co.  v.  IngersoU,  93  Ark.  447,  the 
court  held  that  a  party  to  a  contract  may  not  excuse  his 
failure  to  perform  it  by  showing  the  stringency  of  the 
money  market  where  the  contract  did  not  provide  for  a 
release  in  such  a  contingency. 

Again  in  Newton  v.  Warren  Vehicle  Stock  Co.,  116 
Ark.  393,  the  court  held  that  where  a  company  contracted 
to  purchase  and  remove  timber  within  a  certain  time, 
the  fact  that  misfortune  overtook  it  will  not  excuse  it 
from  liability  for  a  breach  of  the  contract. 

In  the  case  of  Heflin  v.  Bingha/m,  56  Ala.  566,  28  Am, 
Bep.  776,  in  discussing  a  precisely  similar  question  the 
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court  said,  **The  accident  of  a  falling  market  or  undue 
delay  in  rebuilding  the  mill  after  its  destruction;  these, 
and  similar  disturbances,  should  exert  no  influence  with 
the  jury.  But  when  the  mill  was  destroyed  by  fire,  a 
reasonable  time  was  allowed  for  its  reconstruction. '^ 

In  the  present  case  eight  years  was  allowed  to 
elapse  before  the  company  commenced  to  rebuild  its  mill. 
This  was  an  unreasonable  time. 

It  follows  that  the  chancellor  erred  in  dismissing  the 
complaint  of  the  plaintiffs  for  want  of  equity.  For  the 
error  that  decree  must  be  reversed  and  the  cause  will  be 
remanded  with  directions  to  the  chancellor  to  grant  to 
the  plaintiflFs  the  relief  prayed  for  in  their  complaint. 
It  is  so  ordered. 


The  United  Assurance  Association  v.  Frederick. 
Opinion  delivered  May  28,  1917. 

1.  Benefit  insurance— age  of  appucant— knowledge  of  agent. — 
The  knowledge  of  the  agent  of  a  benefit  insurance  company,  who 
wrote  the  application,  as  to  the  applicant's  age,  is  imputed  to  the 
company. 

2.  Insurance — who  may  be  beneficiary  in  life  policy. — When 
acting  in  good  faith  the  insured  may  name  whom  he  pleases  as  bene- 
ficiary in  a  life  policy,  whether  the  beneficiary  has  an  insurable  interest 
in  his  life  o^  not. 

3.  Benefit  insurance — penalty  and  attorney's  fee. — In  an  action 
on  a  benefit  certificate,  held,  it  was  improper  to  asiess  a  penalty  and 
attorney's  fee  against  the  defendant. 

4.  Benefit  insurance — notice  of  assessments  due. — In  the  absence 
of  an  expr^s  provision  in  the  contract,  the  mere  posting  of  a  notice 
that  assetoments  are  due  is  not  su!Ricient,  where  the  contract  provides 
for  a  forfeitifre  of  the  certificate  where  assessments  are  not  paid. 

6.  Benefit  insurance — notice  of  assessments  due. — Where  deceased 
held  a  certificate  in  appellant  insurance  order,  held,  the  order  would  be 
liable  on  the  same,  if  the  deceased,  or  some  one  for  him,  paid  all 
assesahments  against  him,  of  which  he  received  notice. 

Appeal  from  Jefferson  Circuit  Court ;  W.  B.  Sorrels, 
Judge ;  modified  and  affirmed. 
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W.  P.  Strait,  for  appellant. 

1.  The  court  committed  reversible  error  in  giving 
instruction  No.  1  for  appellee  as  to  notice.  It  throws  the 
responsibility  on  the  appellant  to  get  this  notice  to,  and 
into  the  hands  of  the  assured  or  beneficiary.  The  con- 
tract does  not  require  this  and  if  the  notice  was  placed 
in  the  mails  in  the  ordinary  way,  properly  addressed, 
the  association  discharged  its  duty  under  the  contract. 
Mutual  Aid  Union  v.  Wadley,  125  Ark.  449.  The  con- 
tract provides  for  notice  by  ordinary  mail.  The  testi- 
mony shows  that  the  notice  was  mailed  as  provided,  and 
there  is  no  testimony  that  it  was  not  received.  The  in- 
structions asked  by  appellant  are  almost  verbatim  copies 
from  the. cases  above  cited.  The  burden  was  on  appellee 
to  show  performance  of  all  the  provisions  of  the  contract. 

2.  It  was  error  to  refuse  No.  9  asked  by  appellant, 
as  to  applicant's  age  and  health".  The  statement  as  to 
age  was  material  and  a  warranty.  3  Joyce  on  Ins.,  § 
1970;  Cooley's  Briefs  on  Insurance,  1130;  May  on  Ins.,  § 
156;  82  Ark.  400;  150  S.  W.  393;  58  Id.  528;  96  Id.  495. 
If  he  did  not  know  his  age  or  guessed  at  it,  the  respon- 
sibility was  on  the  applicant  and  not  the  insurer.  58  Ark. 
528;  89  Id.  471;  84  Id.  57.  The  fact  that  the  agent  en- 
couraged him  in  the  erroneous  statement  does  not  re- 
Uevehim.    58  Ark.  277. 

3.  The  beneficiary  had  no  insurable  interest  in 
the  Uf e  of  the  assured.    98  Ark  52 ;  lb.  340 ;  104  U.  S.  775. 

4.  It  was  error  to  assess  the  penalty  and  attorney's 
fees.  The  statute  is  purely  penal  and  should  be  strictly 
construed.  Besides  fraternal  benefit  associations  are 
exempt  from  the  general  insurance  laws  of  this  State. 
Kirby 's  Digest,  §  4352 ;  104  Ark.  423.  The  assessment  is 
without  warrant  of  law  and  is  error. 

Taylor,  Jones  &  Taylor,  for  appellee. 

1.  Every  assessment  was  paid  of  which  notice  was 
received.  There  is  no  proof  in  the  record  that  any  mem- 
ber of  his  circle  had  died  which  would  authorize  an  as- 
sessment and  a  forfeiture,  if  not  paid  within  the  time 
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provided.  Forfeitures  are  not  favored  in  law  and  when 
invoked  all  prerequisites  necessary  to  sustain  the  for- 
feiture must  be  afltenatively  shown,  2  Bacon  Life  & 
Ace.  Ins.  (4  ed.),  §  484;  2  S.  W.  495;  68  S.  E.  842. 

2.  There  is  no  evidence  to  show  a  forfeiture  for 
nonpayment  of  assessment,  whether  notice  was  given  or 
not,  and  plaintiff  was  entitled  to  a  peremptory  instruc- 
tion. But  the  court  submitted  the  question  to  the  jury 
by  instruction  No.  1,  and  it  is  correct  and  properly  given. 
Authorities,  supra. 

3.  This  instruction  was  not  specifically  objected  to 
and  appellant  can  not  now  complain.  78  Ark.  247 ;  84  Id. 
81;  92  Id.  472;  93  Id.  509;  96  Id.  184.  But  the  instruc- 
tion is  correct,  as  forfeitures  are  not  favored  and  the 
policy  is  construed  most  strongly  against  the  company. 
113  Ark.  174;  58 /d.  528;  86  Id.  115.  See  also  Bacon  Life 
&  Ace.  Ins.  (4  ed.).  Vol.  2,  §  489.  The  members  must  be 
notified,  either  orally,  or  by  delivery  through  the  mail 
or  otherwise.    50  Mich.  273 ;  14  N.  Y.  Supp.  76. 

4.  There  was  no  misrepresentation  as  to  age  or 
health.  The  agent  made  the  estimate  of  age  himself.  106 
Ark.  91;  113  Id.  174;  81  Id.  205;  71  Id.  295;  111  Id.  435. 

5.  There  was  no  proof  as  to  whether  the  bdneficiary 
had  any  insurable  interest  in  the  life  of  insured  or  not. 
A  person  may  take  out  insurance  on  his  own  life  and 
name  anyone  he  pleases  as  beneficiary.  116  Ark.  527 ;  77 
Id.  60. 

6.  The  damages  and  attorney's  fees  were  properlv 
assessed.  86  Ark.  115;  92  Id.  378;  Act  115  Acts  1905. 
This  company  is  not  exempt  under  Kirby's  Digest,  § 
4352,  and  104  Ark.  417. 

SMITH,  J.  The  appellant  is  a  mutual  insurance  so- 
ciety organized  under  the  laws  of  this  State  for  the  relief 
of  its  members,  and  for  the  mutual  aid  of  beneficiaries  of 
such  members  in  case  of  death  of  the  member.  It  is  not 
based  upon  any  subscribed  or  paid-up  capital  stock, 
either  in  whole  or  in  part,  but  alone  upon  membership 
dues  and  pro  rata  assessments  upon  its  members.  Its 
business  is  conducted  substantially  as  follows :    A  small 


Digitized  by  VjOOQIC 


ABK.]  United  Assurance  Association  v.  Fredbbiok.       15 

memberBliip  fee,  or  policy  fee,  is  charged  the  applicant 
upon  becoming  a  member  and  receiving  a  certificate 
thereon.  When  such  party  is  accepted  as  a  member,  and 
the  policy  or  benficiary  certificate  issued,  the  member  is 
assigned  to  a  circle,  the  membership  bei^g  divided  into 
circles  of  not  exceeding  1,000  members  each.  In  the  event 
of  the  death  of  any  member  of  any  given  circle,  all  the 
members  in  said  circle  are  assessed  a  certain  stipulated 
amount,  according  to  the  age  and  length  of  time  such 
member  has  belonged  to  the  association,  from  the  pro- 
ceeds of  which  the  beneficiary  named  in  the  certificate  of 
insurance  receives  payment  of  the  value  of  the  policy. 
The  application,  by-laws,  and  beneficiary  certificates  of 
the  association  all  constitute  a  part  of  and,  together, 
make  up  the  contract  between  the  parties.  No  medical 
examinations  are  made  previous  to  accepting  a  member, 
but  the  statements  of  the  apjplicant  contained  in  his  appli- 
cation are  made  warranties  and  the  truth  thereof  a  con- 
dition precedent  to  the  right  of  recovery. 

Ben  Hegwood  was  a  member  of  the  appellant  com- 
pany and,  as  such,  held  a  policy  payable  to  Adam  Fred- 
erick, the  appellee,  who  had  no  insurable  interest  in  the 
life  of  the  assured. 

Upon  the  death  of  Hegwood,  appellant  refused  to 
furnish  necessary  blanks  for  proof  of  death,  it  being  as- 
serted by  the  company  that  the  member  stood  suspended 
at  the  time  of  his  death  for  the  nonpayment  of  an  assess- 
ment, due  notice  of  which  had  been  given  by  mail.  The 
application  and .  certificate  provided  that  notice  of  as- 
sessment should  be  given  Frederick,  and  he  testified 
that  he  had  paid  all  assessments  of  which  he  had  ever 
received  notice.  The  application  contained  the  following 
provision  in  regard  to  notice : 

*'It  is  understood  that  the  value  and  conditions  of 
this  policy  to  be  issued  on  this  application  shall  be  as 
follows:  •  *  •  It  is  understood  that  the  secretary 
of  the  United  Assurance  Association  is  to  notify  said  ap- 
plicant, by  ordinary  mail,  to  the  last  known  address  and 
to  that  stated,  of  any  death  occurring  in  the  circle  of 
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which  policy-holder  is  a  member,  which  will  make  appli- 
cant liable  for  assessment,  and  of  the  proper  amount  of 
the  assessment  due  thereon,  and  prompt  payment  of  the 
same  must  be  made  within  fifteen  days  to  the  Home  Office, 
and  failure  on  the  port  of  appellant  to  pay  the  assess- 
ment within  thirty  days  from  date  of  notice,  as  provided 
by  the  by-laws,  forfeits  and  voids  this  policy." 

The  policy  contained  the  following  language  upon 
this  subject: 

**Upon  the  death  of  any  member  of  the  above  named 
circle,  the  within  named  member  shall  within  thirty  days 
from  the  date  of  the  notice  thereof,  which  the  secretary 
of  this  association  shall  have  mailed  to  the  within  named 
member,  pay  to  this  association  an  assessment  which 
shall  be  equal  to  the  sum  of  one  cent  for  each  year  of  the 
age  of  the  within  named  member  at  the  time  of  the  is- 
suance of  this  policy  plus  the  sum  of  one  cent  for  each 
month  of  time  the  within  named  member  has  been  a 
member  of  this  association,  provided,  that  with  the 
eightieth  month  from  the  date  of  this  policy  the  maxi- 
mum assessment  shall  have  been  reached  and  will  amount 
to  $1.34." 

Upon  the  issue  of  notice,  the  court  gave  the  follow- 
ing instruction : 

**1.  If  you  believe  from  a  fair  preponderance  of 
the  evidence  that  the  defendant  issued  unto  Ben  Heg- 
wood  the  certificate  of  membership  introduced  in  evi- 
dence, and  that  all  assessments  of  which  he  received  no- 
tice were  paid  by  him,  or  some  other  person  for  him,  and 
that  the  said  Ben  Hegwood  died  on  the  18th  day  of  July, 
1916,  then  your  verdict  should  be  for  the  plaintiff  in  the 
sum  provided  in  the  certificate  of  membership,  together 
with  interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  the  22d  day  of  August,  1916,  to  date." 

The  correctness  of  this  instruction  presents  the 
principal  question  in  the  case,  although  other  questions 
are  presented,  and  these  latter  questions  will  be  first 
considered. 
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(1)  The  by-laws  of  the  order  provided  that  no  cer- 
tificate should  be  issued  to  any  person  who  was  over  55 
years  of  age.  And  there  was  offered  in  evidence  the 
marriage  record  of  Hegwood,  which  showed  that  on  No- 
vember 14,  1898,  he  was  45  years  old,  and,  if  this  state- 
ment of  his  age  was  true,  he  was  beyond  the  insurable 
age  permitted  by  the  appellant  company  on  December 
12,  1914,  when  the  certificate  sued  on  was  issued.  But 
the  proof  shows  that  Hegwood  made  no  statement  of  his 
age,  and  the  agent  of  the  company  who  wrote  the  appli- 
cation testified  that,  from  questions  which  he  asked  Heg- 
wood, he  estimated  Hegwood 's  age  to  be  54,  and  wrote 
that  figure  down  as  being  his  age,  and  that  Hegwood  was 
an  illiterate  negro  who  did  not,  and  could  not,  read  the 
application,  and  signed  it  by  mark.  This  proof  being 
undisputed,  there  was  no  issue  as  to  the  misrepresenta- 
tion in  regard  to  age,  because  the  knowledge  of  the  agent 
who  wrote  the  application  is  imputed  to  the  company. 
Hutchins  v.  Globe  Life  Ins.  Co.,  126  Ark.  360,  190  S.  W. 
U6;  Fidelity  d  Casualty  Co.  v.  Meyer,  106  Ark.  91; 
Moloney  v.  Maryland  Casualty  Co.,  113  Ark.  174;  Mutual 
Reserve  Fund  Life  Association  v.  Cotter,  81  Ark.  205. 

(2)  The  right  to  recover  is  denied  because  the  ben- 
eficiary had  no  insurable  interest  in  the  life  of  the  mem- 
ber. The  proof  is  undisputed,  however,  that  the  member 
took  out  this  policy  himself,  and  that  the  beneficiary 
knew  nothing  of  the  application  until  after  it  had  been 
written.  While  appellee  would  have  had  no  right  to 
have  taken  out  this  policy  himself,  because  he  had  no  in- 
surable interest  in  the  life  of  the  assured,  still  the  as- 
sured had  the  right  so  to  do.  In  the  case  of  Lang  ford  v. 
National  Life  &  Ace.  Ins.  Co.,  116  Ark.  527,  a  syllabus 
is  as  follows: 

**A  person  may  take  out  insurance  on  his  own  life, 
and  name  any  one  that  he  pleases  as  beneficiary,  and 
where  there  is  no  understanding  between  the  insured  and 
the  beneficiary,  at  the  time  the  policy  is  taken  out,  the 
policy  will  be  held  valid,  although  the  beneficiary  had  no 
insurable  interest  in  the  life  of  the  insured,  and  the  policy 
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will  not  be  rendered  void,  if,  thereafter,  the  beneficiary 
paid  the  premiums  on  the  policy  up  to  the  time  of  the 
insured's  death.''  See,  also,  Matlock  v.  Bledsoe,  77  Ark. 
60;  Prudential  Ins.  Co.  v.  Williams,  113  Ark.  373. 

(3)  An  attorney's  fee,  together  with  a  penalty, 
were  assessed  against  appellant,  and  this  action  of  the 
court  is  questioned  as  not  being  authorized  by  law.  We 
think  counsel  is  correct  in  this  contention.  Statutes  pro- 
viding penalties  are  strictly  construed,  and  the  penalty 
is  not  diarged  in  any  case  unless  there  is  express  statu- 
tory authorization  therefor.  Under  the  authority  of  the 
case  of  Knights  of  Maccabees  v.  Anderson,  104  Ark.  417, 
we  think  the  penalty  and  attorney's  fee  should  not  have 
been  charged. 

To  return  to  the  consideration  of  the  coirectness  of 
appellee's  instruction  numbered  1,  set  out  above,  on  the 
question  of  notice  of  assessments,  it  may  be  said  that 
counsel  for  appellant  insists  that  notice  is  given  when  a 
letter,  containing  the  information  in  regard  to  the  as- 
sessment, is  deposited  in  the  mails,  and  that,  if  this  is 
done,  it  is  immaterial  that  the  notice  was  never,  in  fact, 
received.  Counsel  argues  that  such  is  the  meaning  of  the 
language  above  quoted  from  the  application  and  the 
policy,  and  that  this  is  the  effect  of  our  decision  in  the 
case  of  Mutual  Aid  Union  v.  Wadley,  125  Ark.  449.  But 
we  do  not  agree  with  counsel  in  either  contention.  In 
the  case  cited,  there  was  proof  tending  to  show  that  no- 
tice had  been  sent  by  mail,  which  we  held  suflScient  to 
warrant  the  submission  of  that  question  to  the  jury. 
The  trial  court  had  taken  the  contrary  view,  and  we  re- 
versed the  judgment  on  that  account.  We  did  not  there 
discuss  the  presumption  arising  from  proof  of  the  mail- 
ing of  a  letter.  The  point  in  that  case  is  correctly  sum- 
marized by  the  syllabus,  which  is  as  follows : 

**It  is  a  question  for  the  jury,  whether  notice  was 
sent  out  to  deceased  that  an  assessment  against  her  was 
due,  and  whether  she  received  the  same,  where,  by  the 
contract  of  insurance,  deceased's  policy  was  to  become 
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void  for  failure  to  pay  an  assessment  after  proper  no- 
tice/' 

We  there  decided  only  that  the  facts  recited  presented 
a  question  for  the  jury  to  say  whether  notice  was  given. 
Had  that  question  been  submitted  in  the  court  below  in 
that  case,  the  beneficiary  would  have  been  entitled  to  ap- 
propriate instructions  on  the  presumption  arising  from 
the  proof  of  mailing  a  letter,  the  law  of  which  subject  is 
thoroughly  discussed  in  the  following  cases:  Southern 
Engine  &  Boiler  Works  v.  Vaughan,  98  Ark.  388;  Blv^ 
thenthal  v.  Atkinson,  93  Ark.  252;  Merchants'  Exchange 
Co.  V.  Sa/nders,  74  Art  16;  Click  v.  Sample,  73  Art 
194;  Planters'  Mutual  Ins.  Co.  v.  Green,  72  Ark.  305. 

The  question  not  having  been  previously  decided  by 
us,  we  proceed  to  consider  it  upon  its  merits.  It  may 
be  conceded  that  the  contract  of  insurance  might  have 
made  the  proof  of  mailing  notice  conclusive  of  the  fact 
of  notice.  But  a  construction  so  harsh  in  its  nature,  and 
so  disastrous  in  its  practical  operation,  is  not  to  be 
adopted  unless  the  language  employed  requires  that  con- 
struction, for  contracts  of  this  character  are  construed 
most  strongly  against  the  company  which  chooses  the 
language  employed  in  the  contract.  A  recent  case  in- 
volving a  similar  principle  is  that  of  Columbian  Woodmen 
V.  Hewitt,  122  Ark.  480.  There  the  policy  provided  that 
the  assured,  in  the  event  of  injury,  should  furnish  satis- 
factory proof  thereof,  and  to  make  this  meaning  clear, 
further  provided  that  ''satisfactory  proof  shall  be  taken 
to  mean  an  X-ray  photograph  made  and  certified  by  a 
physician  selected  by  the  Eminent  Director. ' '  It  was  there 
said: 

''The  contention  of  learned  counsel  for  appellant  is 
that  furnishing  an  X-ray  photograph  showing  a  fracture 
of  the  arm  is  a  condition  precedent  to  the  right  of  re- 
covery. We  do  not  so  interpret  the  language  of  the  con- 
tract, according  to  the  amended  by-laws.  The  provision 
undoubtedly  constitutes  a  requirement  that  satisfactory 
proof  of  the  injury  be  furnished,  and  it  undertakes  to 
define  what  satisfactory  proof  is.    According  to  its  lan- 
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guage  an  X-ray  photograph  is  defined  to  be  satisfactory 
proof,  but  it  does  not  state  that  the  X-ray  examination 
and  the  photograph  thereof  must  show  the  fracture. 
This  is  an  important  distinction,  for  if  it  had  been  in- 
tended to  make  the  right  to  recover  depend  upon  the 
fact  that  an  X-ray  photograph  revealed  the  existence  of 
a  fracture,  then  it  could  have  been  expressed  in  more  ap- 
propriate language.  •  •  *  Unless  the  contract  itself 
expressly  makes  the  right  of  recovery  depend  upon  the 
existence  of  the  loss  as  disclosed  in  the  proof  furnished, 
the  assured  has  the  right  to  resort  to  other  proof  in  the 
trial  of  his  suit.^* 

(4)  The  insurance  company  may  write  into  its  con- 
tract a  requirement  that  certain  proof,  and  that  only, 
shall  be  considered,  just  as  it  might  prescribe  that  notice 
given  in  a  certain  manner  shall  be  conclusive  of  the  ques- 
tion that  notice  was  given,  or  that  notice  shall  be  given  in 
a  certain  way,  and  that  no  other  notice  shall  be  required. 
But  unless  it  is  so  provided,  the  question,  whether  notice 
of  a  particular  assessment  was  given  to  a  member  liable 
therefor,  is  to  be  decided  by  a  consideration  of  the  appli- 
cable rules  of  evidence. 

Under  the  terms  of  the  contract  involved  in  the  in- 
stant case,  the  undertaking  and  agreement  on  the  part  of 
the  insurance  company  was  to  notify  the  insured.  It  was 
not  provided  that,  upon  the  maturity  of  an  assessment, 
the  company,  through  its  proper  officer,  should  deposit  in 
the  mail  a  notice  of  the  levy  of  an  assessment,  and  the 
amount  thereof,  and  that  the  policy  should  forfeit  if  the 
assessment  was  not  paid  within  a  certain  number  of  days 
from  the  date  of  mailing;  but  its  language  is  that  they 
shall  notify  the  insured,  and  the  insured  was  not  in  de- 
fault, nor  was  his  policy  liable  to  cancellation  or  for- 
feiture, until  the  lapse  of  the  time  limited  from  the  date 
of  the  notice  of  the  assessment. 

The  question  under  consideration  was  involved  in 
the  case  of  Home  Benefit  Association  v.  Jordan,  191  S. 
W.  725,  Tex.  Court  of  Appeals.    The  duty  of  the  company 
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to  notify  its  members  of  the  levy  of  assessments  was 
there  expressed  in  the  following  language : 

**He  (the  secretary)  shall  keep  the  books  of  the  so- 
ciety, make  record  of  all  bonds  on  the  minute  book,  no- 
tify all  members  by  postal  card  of  assessments  regularly 
made  by  the  board  of  directors. '^ 

And  the  constitution  of  the  insurance  company  in 
that  case,  among  other  things,  provided  that  **  All  assess- 
ments must  be  paid  within  fifteen  days  from  the  date  of 
the  call.  Members  failing  to  pay  same  within  the  time 
prescribed  shall  stand  suspended,  and  will  no  longer  be 
entitled  to  any  of  the  benefits  of  the  society.** 

It  was  there  said  (to  quote  from  the  syllabus) : 

**  Where  the  constitution  of  a  mutual  benefit  associ- 
ation which  levied  assessments  only  upon  death  of  a 
member  required  the  secretary  to  notify  by  postal  card 
all  members  liable,  the  word  *  notify'  should  be  construed 
*to  make  known,'  so  that,  where  the  insured  failed  to  re- 
ceive a  postal  card  mailed  by  the  secretary,  notifying  him 
of  an  assessment,  such  failure  excused  insured's  failure 
to  pay  the  assessment,  and  his  beneficiary  could  re- 
cover. 

(5)  Appellee's  instruction  numbered  1,  set  out 
above,  conforms  to  the  views  here  expressed,  and  it  is, 
therefore,  approved  as  correctly  construing  the  language 
of  the  application  and  policy  set  out  in  reference  to  the 
giving  of  notice. 

The  judgment  will  be  modified  by  striking  out  the 
allowance  of  penalty  and  attorney's  fee,  and  in  all  other 
respects  is  aflSrmed. 


Rushing  v.  Hoenbb. 
Opinion  delivered  May  28,  1917. 

1;  Homestead— EXCHANGE  for  other  lands.— A  probate  court 
can  not  authorize  a  giiardian  to  exchange  the  homestead  lands  of  a 
ward  for  other  lands. 


Digitized  by  VjOOQIC 


22  Rushing  v.  Horner.  [130 

2.  HoMBSTBAD — SALE — DEBT — VALIDITY. — ^The  probate  sale  of  a  minor's 
homestead  by  the  guardian  is  absolutely  void  if  the  estate  is  in  debt  at 
the  time. 

Appeal  from  Garland  Chancery  Court;  J.  P.  Hen- 
derson, Chancellor ;  reversed. 

Hague  <&  Heard,  for  appellants. 

1.  The  sale  of  the  homestead  was  void,  because  the 
court  had  no  jurisdiction  to  order  or  approve  the  sale. 
65  Ark.  355.  The  interest  of  the  minors  was  too  indefi- 
nite and  uncertain  for  the  court  to  determine  its  value,  or 
what  price  it  should  bring.  The  estate  was  in  debt ;  the 
widow  was  alive  and  had  not  abandoned  her  interest. 

2.  Mrs.  Bushing's  testimony  makes  a  clear  case  of 
unmistakable  fraud.  1  Story  Eq.,  §  187;  34  Wis.  105; 
89  Ark.  168;  47  Id.  445;  37  Id.  316;  51  Id.  335.  Her  tes- 
timony is  corroborated  by  the  records  that  the  payments 
credited  were  not  made. 

3.  The  probate  court  was  imposed  on  in  obtaining 
the  order  and  confirmation.  The  transaction  was  an 
exchange  of  the  minor's  homestead  for  other  lands.  This 
can  not  be  done.    95  Ark.  256 ;  47  Id.  460. 

4.  A  guardian,  upon  sale  of  his  ward's  property, 
can  not  receive  anything  except  money  in  payment,  and 
if  he  attempts  so  to  do,  and  afterwards  fails  to  account 
for  and  pay  over  in  money  the  proceeds  of  such  sale,  the 
ward  may  maintain  an  action  against  the  purchaser  for 
the  purchase  money,  or  set  aside  the  sale.  63  Ind.  129 ; 
Perry  on  Trusts,  §  835. 

5.  It  was,  in  law,  a  fraud  on  the  part  of  the  guar- 
dian (11  S.  C.  551).  The  purchaser  is  liable  for  the  full 
value  of  the  property.  34  Ark.  451;  1  White  &  Tudor 's 
Leading  Cases  in  Eq.,  p.  59. 

C.  Floyd  Huff,  for  appellees. 

1.  The  chancellor's  findings  here  are  clearly  sus- 
tained by  the  evidence.    92  Ark.  35. 

2.  The  burden  of  proof  was  on  appellants.  All  the 
parties  are  dead  except  Mrs.  Bushing  and  she  is  not  cor- 
roborated.   If  there  was  any  conspiracy  she  was  parti- 
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ceps  cHmmis.  Death  has  closed  the  lips  of  one  party  and 
the  law  seals  the  mouth  of  the  other,  and  we  doubt  if  Mrs. 
Bushing's  testimony  is  competent.  In  many  particulars 
it  is  shown  to  be  false.  The  order  was  regularly  ob- 
tained; the  sale  was  necessary  for  the  support  and  main- 
tenance of  the  minors ;  the  land  was  duly  appraised  and 
sold  for  an  adequate  price;  the  sale  was  confirmed  and 
the  notes  paid.  No  fraud  is  shown  and  the  decree  should 
be  affirmed. 

HUMPHREYS,  J.  Appellants  instituted  suit  in  the 
Garland  Chancery  Court  against  appellees  to  set  aside 
an  order  of  the  probate  court  to  sell  lot  15,  block  54,  in 
the  second  subdivision  of  the  Hot  Springs  Land  &  Im- 
provement Company,  in  the  city  of  Hot  Springs,  Ark- 
ansas; and  to  cancel  all  the  proceedings  appertaining 
thereto,  and  conveyances  made  thereunder  for  the  al- 
leged reasons : 

First,  because  the  probate  court  had  no  jurisdiction 
to  order  or  approve  the  sale. 

Second,  because  the  sale  was  procured  by  fraud. 

Third,  because  the  transaction  was  an  exchange  of 
other  property  for  the  homestead. 

An  agreement  was  reached  by  which  the  Scott- 
Mayer  Commission  Company  was  to  retain  its  lease  on 
said  property  during  the  lease  term,  by  paying  the  rent 
into  the  registry  of  the  court.  By  this  agreement,  said 
company  was  eliminated  from  the  litigation. 

The  widow  and  children  of  John  J.  Homer,  deceased, 
filed  answer,  denying  all  the  material  allegations  of  the 
bill. 

The  cause  was  heard  by  the  chancellor  upon  the  is- 
sues joined  and  proof  adduced  from  which  he  found  that 
the  probate  court  had  jurisdiction  to  order  and  confirm 
the  sale;  that  the  homestead  was  not  traded  for  other 
property;  and  that  the  sale  was  not  induced  by  fraud  or 
collusion. 

The  bill  was  dismissed  for  want  of  equity  on  the  17th 
day  of  August,  1916,  from  which  an  appeal  has  been  pros- 
ecuted to  this  court. 
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The  property  involved  in  this  suit  was  the  home- 
stead of  W.  W.  Rushing,  at  the  time  of  his  death,  which 
occurred  on  December  20,  1898.  Said  property  was  as- 
signed to  the  widow  and  appellants  as  a  homestead,  and 
another  piece  of  real  estate  valued  at  $1,100  was  assigned 
to  the  widow  as  dower  in  the  landed  estate  of  her  de- 
ceased husband.  The  widow,  Sarah  A.  Bushing,  was  ap- 
pointed guardian  for  appellants  on  the  16th  day  of  Oc- 
tober, 1899.  She  procured  an  order  to  sell  the  homestead 
on  the  29th  of  August,  1900,  for  the  maintenance  and  ed- 
ucation of  appellees.  In  pursuance  to  said  order,  the 
property  was  sold  at  public  sale  to  John  J.  Horner,  hus- 
band and  father  of  appellees,  for  $2,050,  evidenced  by 
two  notes  of  $1,025  each,  payable,  respectively,  in  three 
and  six  months.  On  the  24th  of  December  thereafter, 
deed  was  made  by  the  guardian  to  the  said  Horner,  re- 
citing consideration  of  $1,025  cash  and  note  for  $1,025, 
due  May  23, 1901.  The  deed  contained  a  rental  clause  for 
the  interest  of  Sarah  A.  Rushing  in  the  homestead.  On 
the  same  date  Sarah  A.  Rushing  executed  a  quitclaim 
deed  for  her  interest  in  the  homestead  to  the  said  Horner 
for  an  expressed  consideration  of  $500.00.  Col.  John  M. 
Harrell,  conceded  to  be  an  attorney  of  reputation  above 
reproach,  was  the  attorney  who  directed  and  counseled 
the  guardian.  He  prepared  the  guardian's  deed  and  en- 
tered the  following  payments  upon  the  two  notes  afore- 
said: 

**This  note  credited  with  a  cash  payment  of  five  hun- 
dred and  seventy-one  ($571.00)  dollars."  (This  credit 
appears  on  the  face  of  the  first  note  just  above  the  signa- 
ture of  the  maker,  J.  J.  Horner). 

**Hot  Springs,  Arkansas,  November  28,  1900. 
**  Received  from  J.  J.  Horner  this  day  $600  to  be  cred- 
ited on  these  notes  in  addition  to  credit  on  face  hereof. 

S.  A.  Rushing,  Guardian." 

(This  credit  appears  on  the  back  of  the  note).     • 
**  Credit  received  November  28,  1900  on  the  within 
note  $146.00,  which  is  that  much  of  the  sum  of  $600  in- 
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dorsed  on  the  first  note  credited  on  this  note,  leavine 
due  $879.00/' 

(This  credit  appears  on  the  face  of  the  second  note 
just  above  the  signature  of  the  maker,  J.  J.  Horner). 

**  Received  the  amount  of  within  note,  payment  in 
fuU,  this  December  28,  1900. '^ 

(This  credit  appears  on  the  back  of  the  second 
note). 

John  J.  Horner  died  on  the  3d  day  of  August,  1905. 
On  the  25th  day  of  February,  1905,  the  court  house  and 
the  papers  in  the  case  burned.  The  record  proper  was 
saved,  which  disclosed  that  the  order  of  sale  was  made 
by  proper  application  and  on  notice  in  the  manner  pro- 
vided by  law;  and  that  the  sale  was  confirmed  by  the 
court.  Col.  J.  M.  Harrell  has  since  died.  Mrs.  Rushing 
gave  testimony  in  substance  to  the  effect  that  she  ex- 
changed the  property  in  question  for  two  lots  described 
as  follows:  Lots  forty-seven  and  forty-eight  in  block 
four,  in  what  is  known  as  Gains  &  Williamson's  addition 
to  the  city  of  Hot  Springs,  and  $800  in  cash ;  that  she  was 
overreached  and  influenced  to  sacrifice  the  homestead 
property  by  J.  J.  Horner,  under  the  advice  and  direction 
of  Col.  J.  M.  Harrell,  who  had  been  selected  as  her  at- 
torney by  Horner. 

Her  evidence  is  not  in  accord  with  the  records  of  the 
court,  deeds,  notes  with  credits  thereon,  and  the  bank 
records. 

\i  is  strenuously  insisted  by  appellant  that  the  sale 
and  all  proceedings  thereunder  should  be  set  aside  for 
fraud.  The  chancellor  found  against  appellants  on  this 
issug.  We  have  read  the  entire  record  very  carefully  and 
are  of  the  opinion  that  .the  finding  of  the  chancellor  is  in 
accord  with  the  facts  and  circumstances.  The  evidence 
is  too  uncertain  and  conflicting  upon  which  to  base  a  find- 
ing of  fraud.  The  immediate  parties  to  the  transaction 
are  dead  except  Mrs.  Sarah  A.  Rushing,  who  is  the  chief 
witness  for  appellants.  The  record  evidence  and  circum- 
stances in  the  case  do  not  support  her  testimony.    We 
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can  not  say  the  finding  of  the  chancellor  is  contrary  to  a 
clear  preponderance  of  the  evidence  on  the  issue  of 
fraud. 

(1)  It  is  also  insisted  that  the  sale  is  void  because 
it  is  contrary  to  law  for  a  probate  court  to  authorize  a 
guardian  to  exchange  the  homestead  lands  of  a  ward  for 
other  lands ;  and  because  this  homestead  was  in  part  ex- 
changed for  other  land.  The  appellants  are  correct  in 
their  statement  of  the  law.  In  treating  upon  this  ques- 
tion, this  court  -said  in  GatUn  v.  Lafon,  95  Ark.  256,  **It 
(referring  to  the  homestead)  can  not  be  lawfully  ex- 
changed for  an  interest  in  other  lands  to  serve  the  same 
purpose.'^  We  can  not  follow  learned  counsel  for  appel- 
lants in  their  (ionclusion  that  an  exchange  of  property 
was  made  in  the  instant  case.  The  records  of  the  probate 
court  and  the  deed  and  notes  executed  in  pursuance  of  the 
sale  reflect  the  fact  that  the  property  was  sold  for 
$2,050.00,  and  paid  for  in  money,  not  property.  The 
finding  of  the  chancellor  on  this  point  was  adverse  to 
appellants  and  is  not  contrary  to  a  clear  preponderance 
of  the  evidence. 

(2)  And  lastly,  it  is  insisted  by  appellants  that  the 
probate  court  had  no  jurisdiction  to  order  the  sale  of  the 
homestead.  The  reason  assigned  is  that  the  estate  of  W. 
W.  Rushing,  deceased,  was  in  debt  at  the  time  of  the  sale 
of  the  homestead.  The  latest  expression  of  this  court 
is  to  the  effect  that  the  probate  sale  of  a  minor's  home- 
stead by  the  guardian  is  absolutely  void  if  the  estate  is 
at  the  time  in  debt ;  that  in  order  to  invest  a  good  title  in 
the  purchaser  at  the  guardian's  sale,  the  record  of  the 
probate  court  should  aflSrmatively  show  that  the  estate 
was  free  from  debt ;  that  the  necessary  essentials  to  give 
jurisdiction  must  appear  on  the  record;  that  no  presump- 
tions can  be  indulged  in  favor  of  the  judgment  ordering 
the  sale  of  a  minor's  homestead;  that  the  burden  rests 
upon  the  party  asserting  title  under  the  sale  to  establish 
that  the  judgment  ordering  the  sale  of  a  minor's  home- 
stead recites  the  necessary  essentials  to  give  the  court 
jurisdiction.  Tipton,  Admr.  Ex  Parte,  123  Ark.  389. 
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The  judgment  in  this  case  ordering  the  sale  of  the 
homestead  was  burned  and  in  order  for  appellees  to  sus- 
tain their  title  to  the  property  it  became  necessary  for 
them  to  establish  that  the  judgment  ordering  the  sale 
contained  the  jurisdictional  recital  that  the  estate  of  W. 
W.  Bushing,  deceased,  was  not  in  debt  at  the  time  the 
order  for  the  sale  of  the  homestead  was  made.  No  such 
showing  appears.  The  evidence  shows  that  the  estate  was 
in  debt  at  the  time  the  order  for  the  sale  of  the  homestead 
was  procured.  On  this  account,  it  will  be  necessary  to 
reverse  the  decree  of  the  chancellor. 

There  is  some  evidence  in  the  case  to  the  effect  that 
extensive  improvements  were  made  upon  this  property 
by  appellees.  We  are  unable  to  determine,  in  tiie  pres- 
ent state  of  the  proof,  the  enhanced  value  of  the  real  es- 
tate by  reason  of  the  improvements.  Nor  are  we  able  to 
ascertain  the  rental  value  of  the  property  in  its  improved 
condition,  per  month  or  per  annum,  beginning  three  years 
before  the  institution  of  this  suit.  It  seems  that  the  case 
was  not  fully  developed  with  reference  to  rental  value, 
net  profits  and  betterments. 

For  the  error  indicated,  the  decree  of  the  chancellor 
is  reversed  and  the  cause  remanded  for  a  new  trial,  with 
privilege  to  either  party  to  make  further  proof. 

McCULLOCH,  C.  J.,  (dissenting).  Appellants  are 
the  assailants  in  this  controversy,  involving  the  validity 
of  the  judgment  of  the  probate  court  directing  the  sale. 
Appellees  hold  under  a  deed  executed  by  the  guardian, 
pursuant  to  a  sale  made  under  the  direction  of  the  court, 
which  deed  is  at  least  prima  facie  evidence  of  the  validity 
of  the  sale.    Kirby's  Digest,  §  3799. 

In  the  absence  of  proof,  the  presumption  ought  to 
be  indulged  that  the  probate  court  found  the  existence 
of  facts  necessary  to  confer  jurisdiction.  The  burden 
is,  or  ought  to  be,  placed  on  the  attacking  party  to  show 
that  the  court  did  not  have  jurisdiction. 

The  decision  in  the  present  case  is,  I  think,  a  far- 
reaching  extension  of  the  rule  announced  in  Tipton,  Ex 
parte,  123  Ark.  389,  which  strips  the  probate  court  of  the 
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last  vestige  of  presumption  of  regularity  heretofore  at- 
tending their  judgments,  when  drawn  in  question  collat- 
erally. 

Smith,  J.,  concurs. 


Miller  v.  Miller. 
Opinion  delivered  June  4, 1917. 

1.  Adverse  possession  of  widow  against  remainderman. — A.  was 
widow,  and  B.  the  son  and  only  heir  of  deceased.  A.  had  occupied 
certain  lands  with  deceased,  and  continued  to  do  so  after  his  death. 
Held,  in  order  for  A.  to  set  the  statute  of  limitations  in  motion  against 
B.  it  was  necessary  for  her  to  hold  the  title  adversely,  and  to  have 
exercised  such  acts  of  ownership  as  to  indicate  an  intention  on  her 
part  to  hold  the  land  adversely  to  B.,  the  remainderman. 

2.  Reformation  of  deeds — mutual  mistake. — Deed  reformed  to  con- 
form to  the  intention  of  the  paklies. 

3.  Appeal  and  error — appeal  from  chancery — erroneous  reasons 
FOR  RULING. — A  cause  will  not  be  reversed  where  the  chan- 
cellor reached  a  correct  conclusion,  although  by  erroneous  reasoning. 

Appeal  from  Hot  Spring  Chancery  Court;  J.  P. 
Henderson,  Chancellor;  affirmed. 

H.  B.  Mea/ns,  for  appellant. 

1.  The  finding  of  the  chancellor  that  there  was  no 
mutual  mistake,  leaves  only  one  question  for  this  court ; 
does  the  fact  that  appellee  used  and  occupied  the  land  for 
more  than  seven  years  vest  the  title!  The  testimony 
fails  to  show  adverse  possession ;  but  does  show  that  her 
possession  was  merely  permissive  and  not  hostile  nor 
adverse.  43  Ark.  486;  68  Id.  554;  59  Id.  268;  12  L.  R.  A. 
(N.  S.)  1147;  Ann.  Cases,  1913,  E  487,  A  561;  lb.  1912  C, 
644. 

Henry  Berger,  for  appellee. 

1.  The  court  held  there  could  be  no  reformation  as 
there  was  no  mutual  mistake.  77  Ark.  614;  74  Id.  614; 
79  Id.  592;  83  Id.  131;  89  Id.  309;  101  Id.  135.  But  if  the 
half  acre  was  omitted  by  mutual  mistake,  the  deed  should 
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be  reformed  so  as  to  include  the  old  homestead  as  en- 
closed and  occupied  by  appellee  for  18  years.  84  Id. 
623;149S.W.  60. 

2.  The  true  rule  is  settled  in  68*  Ark.  551;  43  Id. 
469;  100  Id.  555.  The  appellant  is  barred.  80  Id.  444; 
50  Id.  626. 

3.  A  title  by  adverse  possession  may  be  quieted. 
38  Ark.  181;  34  Id.  547;  lb.  524;  101  Id.  409. 

STATEMENT  BY  THE  COURT. 

This  suit  was  instituted  by  appellee  against  the  ap- 
pellant, Jas.  J.  Miller,  to  reform  a  deed. 

The  appellee  alleged  that  she  is  the  widow  of  Jacob 
Miller,  who  died  in  the  year  1906;  that  Jas.  J.  Miller, 
appellant,  is  the  son  of  Jacob  Miller  by  a  former  mar- 
riage and  that  MoUie  Gus  Miller  is  the  wife  of  Jas.  J. 
Miller.  After  the  death  of  Jacob  Miller,  she  and  Jas.  J. 
Miller  entered  into  an  agreement  by  which  she  was  to 
relinquish  her  dower  in  four  or  five  tracts  of  land  owned 
by  Jacob  Miller  in  consideration  that  Jas.  J.  Miller 
would  deed  his  interest  in  fee  simple  to  her,  Mary  J. 
Miller,  in  a  piece  of  property  which  was  the  homestead 
of  Jacob  Miller  at  the  time  of  his  death,  consisting  of  a 
house  and  lot  described  as  follows : 

Part  of  the  SE14  of  the  SE14  of  section  22,  township 
4  south,  range  17  west,  more  particularly  described  as 
commencing  at  a  point  258  feet  north  of  the  SE  corner  of 
said  tract,  thence  west  239  feet,  north  270  feet,  thence  east 
239  feet,  thence  south  270  feet,  containing  one  Acre  more 
or  less. 

That  by  mutual  mistake  the  deed  executed  by  the 
appellant,  Jas.  J.  Miller,  and  his  wife,  MoUie  Gus  Miller, 
was  made  to  read : 

Commencing  at  the  SE  corner  of  the  SE  quarter  of 
Sec.  22,  Tp.  4  S.,  R.  17  west,  running  on  section  line 
North  4  chains  to  place  of  beginning,  thence  west  2^/^ 
chains,  thence  North  4  chains,  thence  East  2i/^  chains, 
to  Section  line,  containing  One  Acre,  more  or  less. 

The  appellants  admitted  that  they  entered  into  an 
agreement  with  appellee  for  a  division  of  the  property 
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but  denied  that  there  was  a  mutual  mistake  in  their  deed 
to  the  appellee  but  alleged  that  the  deed  which  they  ex- 
ecuted to  the  appellee  was  in  accord  with  the  terms  of 
the  agreement  between  them  and  fully  expressed  the  in- 
tention of  the  parties  to  the  agreement. 

The  appellee  testified  that  she  was  married  to  Jacob 
Miller  in  1898,  and  had  lived  on  the  land  in  controversy 
as  their  homestead  ever  since.  Her  husband,  Jacob  Mil- 
ler, had  been  dead  about  ten  years.  The  land  was  en- 
closed by  a  fence  when  she  and  Miller  were  married  and 
is  enclosed  by  the  same  fence  at  the  present  time.  She 
and  her  stepson,  Jas,  J.  Miller,  agreed  upon  a  division 
of  the  property  after  the  death  of  her  husband,  Jacob 
Miller.  He  was  to  let  her  have  the  old  home  place  and 
she  was  to  assign  him  the  other  property.  She  thought 
that  this  was  her  home  and  had  worked  it  for  ten  years. 
If  Miller  knew  better,  he  knew  more  than  witness  did. 
Witness  thought  at  the  time  she  received  the  deed  from 
him  it  contained  all  that  was  under  fence,  had  no  ex- 
perience in  land  description,  thought  it  was  all  hers,  did 
not  know  anything  to  the  contrary  until  last  fall  when 
she  was  trying  to  sell  it  and  the  deed  did  not  call  for  the 
entire  parcel  of  land  that  she  was  supposed  to  own.  The 
land  she  claimed  is  270  feet  front  by  239  feet  deep.  There 
was  nothing  said  about  her  owning  more  land  than  the 
deed  called  for  until  she  undertook  to  sell  the  land.  She 
exhibited  as  a  part  of  her  testimony  the  deed  from  Jas. 
J.  and  MoUie  Ghis  Miller. 

The  appellee  was  corroborated  by  her  son.  Will 
Dawson.  He  stated  that  the  fence  was  at  the  same  place ; 
that  he  resided  with  his  mother  and  Jacob  Miller,  his 
step-father,  during  the  entire  time  of  their  marriage.  The 
piece  of  land  in  controversy  was  enclosed  with  a  fence  all 
that  time.  The  line  fence  between  his  mother's  property 
and  Jim  Miller's  had  been  renewed  under  Jim  Miller's 
direction  by  Jack  Hall.  The  fence  is  now  at  the  same 
place  that  it  was  before  the  death  of  Jacob  Miller  and  is 
at  the  same  place  it  was  when  the  property  was  deeded 
to  witness'  mother.    There  was  nothing  said  about  this 
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description  of  the  land  nntil  his  mother  tried  to  sell  the 
property  abont  a  year  before. 

The  appellant,  Jas.  J.  Miller,  testified  that  there 
was  no  mutual  mistake;  that  there  was  nothiuj^  said 
about  the  fence  being  the  dividing  line.  The  deed  de- 
scribes one  acre  which  is  the  original  homestead,  that 
the  witness'  father  purchased  from  Bob  Thrasher.  He 
afterwards  purchased  other  lands  joining  it  on  the  west. 
It  was  agreed  that  Mary  J.  Miller  was  to  have  one  acre 
and  I  was  to  have  the  other  property.  Witness  had  no 
knowledge  that  she  claimed  more  than  the  one  acre  until 
about  one  year  ago.  The  west  fence  is  where  it  was  when 
they  made  the  deeds.  **I  was  living  in  Little  Rock  at 
the  time,"  said  the  witness.  Witness  visited  Malvern, 
where  appellee,  his  step-mother,  resided  possibly  twice  a 
year.  Jack  Hall  built  no  fence  for  witness,  might  have 
done  some  little  patching.  On  witness'  visits  to  Malvern 
he  always  visited  his  step-mother,  observed  that  she  was 
rising  all  the  land  in  the  enclosure  and  witness  made  no 
objections.  He  let  her  use  it  just  because  he  did  not  want 
the  renters  to  have  it.  She  never  made  any  complaint  to 
witness  that  the  deed  was  not  correct. 

Mrs.  MoUie  Gus  Miller,  the  wife  of  appellant,  testi- 
fied that  she  was  present  when  the  deeds  were  made  di- 
viding the  property.  It  was  her  understanding  that  it 
was  one  acre  that  was  intended  to  be  deeded  to  Mary  J. 
Miller.  There  was  nothing  said  about  the  fence  west  of 
the  property  deeded  Mary  J.  Miller  being  the  line. 

Upon  the  above  testimony  the  court  found  that  there 
was  no  mutual  mistake  in  making  the  deeds  and  no  refor- 
mation may  be  had,  but  that  Mary  J.  Miller,  the  appellee, 
had  acquired  title  to  the  property  in  controversy  by  ad- 
verse possession  and  that  the  interest  in  Jas.  J.  Miller 
created  a  cloud  on  appellee's  title.  A  decree  was  entered 
divesting  the  title  out  of  Jas.  J.  Miller  to  the  land  in  con- 
troversy and  vesting  the  title  in  the  appellee.  From  that 
decree  this  appeal  has  been  duly  prosecuted. 

WOOD,  J.,  (after  stating  the  facts).  (1-2)  The  court 
was  correct  in  vesting  the  title  in  the  appellee,  but  was  in 
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error  in  grounding  its  decree  on  the  theory  that  the  appel- 
lee had  acquired  title  by  adverse  possession  for  more 
than  seven  years.  There  had  been  no  visible  change  in 
the  possession  of  appellee  since  the  death  of  her  husband. 
Her  possession  was  amicable  in  its  origin  insofar  as  the 
appellant,  Jas.  J.  Miller,  was  concerned.  In  order  to 
have  set  the  statute  of  limitation  in  motion  it  was  neces- 
sary for  the  appellee  to  have  held  the  title  adversely  and 
to  have  exercised  such  acts  of  ownership  as  to  indicate  an 
intention  on  her  part  to  hold  the  land  adversely  to  ap- 
pellant, who  was  the  remainderman.  Appellee's  posses- 
sion was  permissible  so  far  as  the  appellant  was  con- 
cerned and  it  remained  so  until  the  appellee  indicated  a 
purpose  to  sell  the  land  and  nothing  was  done  by  the 
appellee  herself  until  that  time  that  was  calculated  to 
bring  home  to  the  appellant  any  knowledge  of  the  fact 
that  it  was  her  purpose  to  hold  the  land  adversely  to  him. 
Such  we  think  is  the  correct  conclusion. 

The  testimony  of  appellee  is  clear  and  convincing 
to  the  eflfect  that  after  the  death  of  hor  husband,  she  and 
her  step-son,  the  appellant,  entered  into  a  contract  by 
which  the  appellant  was  to  deed  her  his  interest  in  the  old 
home  place  in  consideration  of  her  in  turn  deeding  to  him 
her  dower  in  certain  other  tracts  of  land.  As  she  under- 
stood it,  it  was  the  land  on  which  she  had  resided  with 
her  husband  since  their  marriage,  in  1898.  She  said  she 
had  no  experience  in  land  descriptions  and  never  meas- 
ured the  land  as  described  in  the  deed,  but  she  thought 
that  it  was  all  hers  under  the  contract.  Appellant  ad- 
mits there  was  a  contract  to  convey  the  old  homestead, 
but  says  there  was  no  mutual  mistake  in  making  the 
deed  but  he  does  not  enter  into  detail  in  explaining  the 
terms  of  the  contract.  He  simply  states  that  it  was 
agreed  that  Mary  J.  Miller  was  to  have  one  acre  and 
that  he  was  to  have  the  other  property,  but  he  states 
also  that  the  west  fence,  a  part  of  the  fence  enclosing  the 
homestead  was  continued  where  it  was  when  the  deeds 
were  exchanged.     He  visited  his  step-mother  at  least 
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twice  a  year  and  observed  that  she  was  using  the  prop- 
erty that  enclosed  the  homestead. 

This  testimony  convinces  us  that  the  terms  of  the 
contract  between  Mrs.  Miller  and  her  step-son,  Jas.  J. 
Miller,  the  appellant,  was  as  she  states  it.  The  testimony 
is  clear,  unequivocal  and  convincing  that  the  contract 
contemplated  that  appellant  was  to  convey  his  interest 
in  the  homestead,  and  that  the  old  homestead  as  the 
parties  then  understood,  consisted  of  the  land  that  was 
enclosed  and  occupied  as  a  homestead,  which  embraced 
the  parcel  now  in  controversy.  The  testimony  of  Mrs. 
Jas.  J.  Miller  is  of  no  probative  effect  and  does  not  con- 
tradict or  lessen  the  weight  to  be  allowed  to  the  testi- 
mony of  the  appellee.  For  although  she  says  she  was 
present  at  the  time  the  deeds  were  made,  she  does  not 
say  that  the  contract  between  her  husband  and  the  appel- 
lee contemplated  that  her  husband  should  deed  to  the 
appellee  only  one  acre.  She  says  that  it  was  her  imder- 
standing  but  does  not  say  that  it  was  the  understanding 
between  the  parties  to  the  contract.  The  testimony  upon 
the  whole  meets  every  requirement  of  the  law  to  entitle 
the  appellee  to  a  reformation  of  her  deed  in  accordance 
with  the  contract  as  she  stated  it  to  be. 

(3)  In  the  recent  case  of  Dawkins  v.  Petteys,  121 
Ark.  498,  we  said,  **The  ultimate  fact  to  be  determined 
on  appeal  in  chancery  cases  is  not  whether  the  chancellor 
pursued  correct  and  logical  mental  processes  in  reach- 
ing his  conclusion,  but  whether  the  conclusion  itself  is 
correct.  Harriage  v.  Daly,  121  Ark.  23 ;  Dickm  v.  Simp- 
son et  al,  117  Ark.  304,  174  S.  W.  1154.'' 

Although  the  chancellor  did  not  base  his  conclusion 
upon  sound  reasons,  the  decree  was  nevertheless  correct 
and  is  therefore  in  all  things  affirmed. 
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Yazoo  &  Mississippi  Valley  Rd.  Co.  v.  Jackson. 
Opinion  delivered  June  4,  1917. 

1.  Appeal  and  error — ^jury  verdict. — On  appeal  the  verdict  of  a 
jury  will  not  be  disturbed  where  there  is  substantial  evidence  to 
support  it. 

2.  Appeal  and  error — multipucation  of  instructions. — It  is  not 
error  for  the  trial  court  to  refuse  a  requested  instruction  covered  by 
one  already  given. 

3.  Waters — standing  water — ^damages — obstruction  op  drainage. 
— Where  a  railway  embankment  caused  water  to  stand  on  plaintiffs' 
property,  they  can  recover  damages  from  the  defendant,  although 
plaintiffs  were  required  by  a  city  ordinance  to  drain  all  water  from 
their  premises  which  stood  there  for  twenty-four  consecutive  hours. 

Appeal  from  Phillips  Circuit  Court;  W.  R.  Salter- 
field,  Special  Judge ;  aflSrmed. 

Fink  (&  Dinning,  for  appellants. 

1.  The  pleadings  here  raise  the  same  issue  as  on  the 
former  appeal  of  Jackson.  123  Ark.  1.  It  was  error  to 
refuse  instruction  No.  2  asked  by  defendants  as  the 
judgment  was  reversed  on  the  Jackson  appeal  case  for 
refusing  it. 

2.  Plaintiffs  can  not  recover  for  the  cost  of  filling 
up  holes  underneath  buildings,  which  they  were  required 
to  do  by  ordinances  of  the  city  of  Helena.  Instruction 
No.  15  requested  by  appellants  should  have  been  given. 

3.  The  action  is  barred  by  the  three-years  statute 
of  limitation. 

P.  R.  Andrews  and  J.  G.  Burks,  for  appellees. 

1.  The  evidence  was  conflicting,  but  the  jury  were 
the  judges  of  the  credibility  of  the  witnesses,  and  their 
verdict  as  to  the  time  the  work  was  done  and  the  dam- 
ages is  conclusive.  92  Ark.  569;  112  Id.  57,  507;  113  Id. 
417;  70  Id.  136;  74  Id.  604;  102  Id.  57;  108  Id.  578;  67 
Id.  47. 

2.  Instruction  No.  2,  refused,  was  covered  by  No.  4, 
given.  99  Ark.  597;  88  Id.  524;  102  Id.  417;  88  Id.  433; 
93  Id.  564;  89  Id.  178;  93  Id.  548;  83  Id.  61. 
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3.  Instruction  No.  15  was  abstract.  Because  an 
ordinance  of  the  city  required  appellees  to  fOl  all  low 
places,  does  not  release  appellants  from  liability  for  the 
damages  resulting  from  appellants'  negligence. 

4.  The  action  is  not  barred.  The  proof  shows  that 
the  roadbed  was  raised  within  three  years  and  was  the 
cause  of  the  injury. 

HART,  J.  Appellees  sued  appellants  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  appellants 
negligently  raising  their  roadbed,  which  changed  the  flow 
of  the  water  in  front  of  appellees'  premises  and  caused  it 
to  overflow  the  same.  Appellants  denied  liability  and 
pleaded  the  statute  of  limitations  in  bar  of  the  action. 

The  present  action  was  commenced  April  20,  1916. 
J.  M.  Jackson,  one  of  the  appellees,  testified  that  he, 
Lydia  Daggett,  and  Martha  Green,  the  other  appellees, 
each  owned  a  one-ninth  interest  in  lots  1,  2,  3,  4  and  5  on 
the  west  side  of  Natchez  street,  between  Arkansas  and 
Missouri  streets ;  that  there  is  a  one-story  brick  building 
on  lot  1  and  two  frame  store  buildings  on  lot  2,  and  six 
frame  one-story  houses  on  lots  3,  4  and  5 ;  that  the  Louis- 
ville, New  Orleans  and  Texas  Railroad  Company  has  a 
part  of  its  roadbed  on  Natchez  street  in  front  of  these 
store  houses  and  that  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  has  leased  the  road  of  its  co-appel- 
lant and  operates  a  railroad  over  the  same;  that  in  Oc- 
tober, 1913,  they  raised  their  roadbed  along  Natchez 
street  in  front  of  appellees'  store  houses  two  or  three 
feet  and  also  obstructed  a  ditch  or  drain  which  had  for- 
merly carried  off  the  water  on  the  west  side  of  Natchez 
street;  that  prior  to  the  raising  of  the  roadbed  the 
waters  had  never  overflowed  their  property  or  gotten 
under  their  houses ;  that  the  ditch  or  drain  on  the  west 
side  of  the  street  had  been  suflBcient  to  carry  away  all  the 
surface  water  which  flowed  along  there;  that  since  the 
raising  of  appellants'  roadbed  appellees'  store  houses 
overflow  every  time  there  is  a  hard  rain  and  that  thereby 
causes  water  to  stand  under  the  floors  of  their  store 
houses  nearly  all  the  time.    The  city  engineer  of  the  city 
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of  Heleiid..  in  which  this  property  is  situated,  corrobo- 
rated the  testimony  of  Jackson  in  every  respect.  Other 
witnesses  placed  the  whole  amount  of  damages  to  the 
property  at  between  nine  and  ten  thousand  dollars. 

On  the  other  hand  evidence  adduced  by  appellants 
tends  to  show  that  the  work  of  raising  tiie  roadbed 
along  Natchez  street  in  front  of  appellees'  store  houses 
was  completed  in  January,  1913,  that  the  only  work  done 
in  October,  1913,  was  raising  the  crossing  at  Missouri 
street  and  that  this  had  no  effect  whatever  in  causing  the 
waters  to  flow  or  accumulate  under  appellees'  store 
houses. 

It  was  also  shown  that  in  raising  the  roadbed  appel- 
lants did  not  obstruct  the  ditch  or  drainage  on  the  west 
side  of  Natchez  street  and  that  the  work  done  by  them 
did  not  cause  water  to  flow  or  accumulate  on  appellees' 
premises  after  every  hard  rain. 

The  jury  returned  a  verdict  in  favor  of  appellees  in 
the  sum  of  $3,000,  and  from  the  judgment  rendered  ap- 
pellants prosecute  this  appeal. 

J.  M.  Jackson  originally  instituted  an  action  against 
these  appellants  to  recover  damages  based  upon  this 
same  cause  of  action.  On  appeal  the  court  held  that  the 
raising  of  the  embankment  along  Natchez  street  in  front 
of  these  business  houses  was  a  permanent  injury  to  the 
land  and  that  the  whole  damage  could  not  be  recovered 
by  one  of  the  tenants  in  common.  In  other  words  the 
court  held  that  in  case  of  a  tenancy  in  common,  where 
there  is  a  holding  in  severalty,  each  separate  owner 
must  sue  for  his  share  of  the  property  or  injury  thereto. 
Louisville,  N.  0.  <&  Tex.  Rd.  Co.  v.  Jackson,  123  Ark.  1. 
Lydia  Daggett  and  Martha  Green  then  joined  with  Jack- 
son in  instituting  the  present  suit  to  recover  the  damages 
to  their  three-ninths  interest  in  said  premises.  There  was 
a  sharp  conflict  in  the  testimony  on  all  points.  The  wit- 
nesses for  appellees  testified  in  positive  terms  that  the 
embankment  along  Natchez  street  in  front  of  appellees* 
store  houses  was  raised  in  October,  1913,  and  the  wit- 
nesses for  appellants  were  equally  positive  that  this  work 
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was  completed  in  January,  1913,  more  than  three  years 
before  this  suit  was  instituted.  The  testimony  of  the 
witnesses  for  appellees  also  showed  that  when  appellants 
raised  their  roadbed  they  obstructed  the  ditch  or  drain 
in  front  of  the  store  houses  of  appellees,  which  had  for- 
merly carried  off  all  the  surface  water  on  the  west  side 
of  Natchez  street  and  that  now  after  every  hard  rain  the 
water  flows  into  their  stores  and  accumulates  in  the  low 
places  under  the  floors. 

On  the  other  hand  witnesses  for  the  appellants  tes- 
tified that  no  ditch  or  drain  was  obstructed  by  the  rais- 
ing of  the  roadbed  along  Natchez  street  and  that  the 
store  houses  of  appellees  were  not  overflowed  by  the 
waters  from  Natchez  street  unless  the  gutters  were 
stopped  up;  that  when  the  gutters  in  front  of  the  houses 
were  free  from  obstructions  no  water  flowed  over  the 
sidewalks  and  into  the  houses  of  appellees  after  every 
hard  rain.  Some  testimony  was  adduced  by  appellants 
tending  to  show  that  the  ground  in  the  alley  in  the  rear 
of  the  stores  was  higher  than  the  floors  of  the  stores  and 
that  water  flowed  from  there  into  the  houses. 

(1)  The  amount  of  damages  recovered  by  appel- 
lees was  also  proved.  The  jury  were  the  judges  of  the 
credibility  of  the  witnesses  and  by  its  verdict  settled  the 
conflict  in  the  testimony.  Under  the  settled  rules  of  this 
court  we  can  not  disturb  on  appeal  the  verdict  of  a  jury 
where  there  is  substantial  evidence  to  support  it. 

(2)  Counsel  for  appellants  insist  that  the  judg- 
ment should  be  reversed  because  the  court  refused  to 
give  instruction  number  2,  dsked  by  appellants.  The  in- 
struction is  as  follows : 

**The  court  instructs  the  jury  that  if  it  finds  from 
the  testimony  in  this  case  that  the  plaintiffs  were  not  the 
owners  of  the  property  mentioned  in  the  complaint  at 
the  time  the  alleged  acts  of  negligence  were  committed 
by  the  defendant,  then  your  verdict  will  be  for  the  de- 
fendant.'' 

It  is  true  on  the  former  appeal  the  court  said  that  a 
precisely  similar  instruction  was  correct  and  that  the 
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court  erred  in  refusing  to  give  it.  While  the  court  re- 
fused the  instruction  requested,  it  did  give  instruction 
number  4,  which  is  as  f  oUows : 

**The  court  instructs  the  jury  that  if  it  finds  from 
the  testimony  that  the  plaintiffs  were  the  owners  of  the 
property  mentioned  in  the  complaint  at  the  time  of  the 
commission  of  said  acts  of  negligence  jointly  with  other 
owners  as  tenants  in  common,  then  you  will  find  for  the 
plaintiffs  only  such  pro  rata  parts  of  the  damages  sus- 
tained by  the  property  through  the  negligent  acts  of  the 
defendants,  as  their  interest  in  the  property  bears  to  the 
whole  interest  in  the  property.'*  The  instruction  given 
limited  the  right  of  appellees  to  recover  for  the  injury 
done  to  their  share  of  the  property.  It  is  well  settled 
that  the  court  is  not  required  to  multiply  instructions  on 
the  same  point  and  the  court,  therefore,  did  not  err  in 
refusing  to  give  instruction  No.  2,  as  requested  by  ap- 
pellants. 

(3)  Again  it  is  insisted  that  the  court  erred  in  re- 
fusing to  give  instruction  number  15,  which  is  as  follows : 

**The  court  instructs  the  jury  that  the  plaintiffs  are 
not  entitled  to  recover  in  this  suit  any  sum  that  they 
might  be  required  to  expend  for  the  purpose  of  filling 
up  the  low  places  beneath  their  buildings  in  such  manner 
as  to  prevent  water  from  standing  thereunder  and  be- 
coming stagnant.'' 

There  was  introduced  in  evidence  an  ordinance  of 
the  city  of  Helena  which  requires  the  owners  of  all  lots 
in  said  city  to  drain  all  places  where  water  stands  for 
twenty-four  consecutive  hours  after  raining  has  ceased, 
if  drainage  can  be  secured,  and  if  not,  it  requires  such 
owners  to  fill  such  places  with  dry,  clean  earth. 

Counsel  for  appellants  insist  that  inasmuch  as  a 
material  part  of  the  damage  recovered  in  the  present 
action  was  the  cost  of  filling  up  low  places  imder  the 
floors,  that  appellees  should  be  prevented  from  recover- 
ing this  item  of  damages  on  account  of  the  ordinance 
just  referred  to.  We  do  not  agree  with  counsel  in  this 
contention.    The  duty  of  appellees  to  the  city  of  Helena 
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under  that  ordinance  was  a  collateral  matter  and  had  no 
connection  with  the  damages  suffered  by  them  on  account 
of  appellants  raising  their  roadbed. 

According  to  the  testimony  of  appellees  no  water 
had  been  accustomed  to  flow  or  accumulate  on  their  lots 
until  the  roadbed  in  front  of  the  houses  was  raised  and 
the  ditch  obstructed.  If  this  act  on  the  part  of  appel- 
lants caused  water  to  stand  on  appellees'  lots  for  more 
than  twenty-four  hours  after  a  rainfall,  appellees,  under 
the  ordinance  would  either  be  required  to  drain  this 
water  from  their  lots  or  to  fill  their  lots  up  so  that  the 
water  would  not  stand  there.  But  because  appellees  would 
be  required  to  do  this  under  the  police  power  of  the  city, 
such  act  affords  no  reason  for  releasing  appellants  from 
liability  to  appellees. 

It  follows  that  the  judgment  will  be  affirmed. 


EUST  V.  KOCOUBBK. 

Opinion  delivered  June  18, 1917. 

1.  Appeai^ — PROM  COUNTY  COURT — PARTIES. — Appellant,  a  landowner 
appealed  from  an  order  of  the  county  court  approving  the  report  of 
the  viewers  looking  to  the  establishment  of  a  road  district.  Held^ 
thereafter  other  parties  could  not  make  themselves  appellants  in  the 
matter  in  the  circuit  court.  The  remedy  of  others  objecting  was  by 
way  of  certiorari. 

2.  Certiorari — will  be  granted,  when. — The  allowance  of  the  writ 
of  certiorari  lies  with  the  circuit  judge,  and  the  writ  should  be  refused 
when  the  party  seeking  it  fails  to  show  that  he  has  proceeded  with 
expedition  after  discovering  that  it  was  necessary  to  resort  to  it, 
especially  where  great  public  inconvenience  will  result  from  its  issu- 
ance. 

3.  Roads — estabushment  of  pubuc  roads. — In  proceedings  looking 
to  the  establishment  of  public  roads,  under  the  statutes,  the  report  of 
the  viewers  can  not  be  considered  until  the  succeeding  term  of  the 
county  court  after  the  term  at  which  the  viewers  are  appointed. 

4.  Roads — ^estabushment — premature  hearing. — In  proceedings  to 
establish  a  public  road,  a  premature  hearing  of  the  report  of  the  viewers 
does  not  affect  the  jurisdiction  of  the  court,  and  the  judgment  of  the 
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court  will  not  be  disturbed  where  the  rights  of  the  complaining  parties 
have  not  been  prejudiced. 

Appeal  from  Prairie  Circuit  Conrt,  Northern  Dis- 
trict; Thomas  C.  Trimble,  Judge;  aflSrmed. 

C.  B.  (&  Cooper  Thweatt,  for  appellants. 

1.  The  report  of  the  viewers  should  have  gone 
over  to  the  following  term  of  court  and  heen  read  puh- 
lidy  on  the  second  day  thereof.  Kirby  &  Castle's  Di- 
gest, §  3257.  The  appearance  of  Rust  at  the  adjourned 
term  did  not  waive  jurisdiction.  15  Am.  &  E.  Enc.  Law, 
p.  385.  The  county  court  had  no  jurisdiction  and  its 
judgment  is^coram  nan  jvdice  and  void.  48  Ark.  151 ;  6 
Id.  491 ;  90  Id.  197.  The  other  remonstrants  were  proper 
parties,  as  the  trial  was  de  novo  in  the  circuit  court.  2 
Enc.  PI.  &  Pr.  168;  104  Ark.  371. 

2.  The  judgment  is  against  the  evidence.  The 
road  was  not  shown  to  be  of  public  convenience  or  util- 
ity.   15  Am.  &  Eng.  Enc.  Law  354. 

3.  The  court  erred  in  dismissing  the  petition  for  a 
review  for  want  of  jurisdiction.  Kirby  &  Castle's  Di- 
gest, §  3257.  The  public  utility  of  the  road  and  its  cost 
are  doubtful  and  an  order  for  a  review  was  proper. 

Gregory  <&  Holtzendorff  and  Emmet  Va/ughan,  for 
appellee. 

1.  There  is  a  sharp  conflict  in  the  testimony  and 
the  verdict  or  finding  will  not  be  disturbed  on  appeal. 
103Ark.  260;104  7d.  162, 

2.  The  circuit  court  had  no  jurisdiction.  Notice 
was  given  as  required  by  law.  Kirby 's  Digest,  §  2995. 
The  county  court  had  jurisdiction.  No  one  appeared  ex- 
cept appellant  Rust,  and  he  only  filed  oral  objections.  A 
remedy  for  citizens  whose  lands  are  affected  is  provided 
by  Kirby  *s  Digest,  §  3005.  Rust  was  the  only  remon- 
strant. 

3.  The  other  remonstrants  were  not  proper  parties. 
No  notice  of  the  day  the  viewers  meet  is  provided  for  by 
law.    47  Ark.  431 ;  98  Id.  346.    Even  if  the  law  requires 
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the  report  of  the  viewers  to  lie  over  until  the  succeeding 
term,  Bust  can  not  complain.  He  appeared  and  orally 
objected  and  took  an  appeal  and  he  is  the  only  party  in 
interest  who  has  any  standing  in  court. 

McCULLOCH,  C.  J.  Appellees,  who  are  citizens  and 
landowners  of  Prairie  County,  presented  their  petition 
to  the  county  court  of  that  county  for  the  establishment 
of  a  public  road.  Notice  was  duly  given  of  the  presenta- 
tion of  the  petition,  which  was  heard  by  the  court  on 
February  7, 1916,  a  day  of  the  January  term.  The  court 
appointed  viewers  in  accordance  with  the  provision  of 
the  statutes,  and  fixed  the  day  on  which  they  were  to 
view  and  lay  out  the  road,  and  assess  damages  to  the 
property  owners,  and  directed  the  viewers  to  make  re- 
port on  March  1,  to  which  date  the  court  was  adjourned. 
The  viewers  made  report,  which  was  taken  up  for  con- 
sideration on  March  2, 1916,  and  W.  H.  Bust,  one  of  the 
appellants,  appeared  and  remonstrated  against  the  es- 
tablishment of  the  road.  The  county  court,  after  hearing 
the  matter,  approved  the  report  of  the  viewers  and  made 
the  order  establishing  the  road  in  accordance  with  the 
prayer  of  the  petition,  and  also  approved  the  award  of 
damages  made  by  the  viewers  to  appellant  Bust,  who 
thereupon  filed  his  aflSdavit  and  bond  for  appeal  to  the 
circuit  court.  The  appeal  was  granted  and  perfected, 
and  when  the  cause  came  up  in  the  circuit  court  appellant 
Rust  filed  a  written  remonstrance  of  numerous  other  land 
owners  in  the  locality  against  establishing  the  road,  and 
the  court  proceeded  to  hear  the  matter  upon  the  evidence, 
oral  and  otherwise,  adduced  before  the  court.  The  find- 
in/?  of  the  circuit  court  was  in  favor  of  the  establishment 
of  the  road,  as  adjudged  by  the  county  court.  An  appeal 
was  taken  to  this  court  in  the  names  of  Bust  and  the 
other  parties,  whose  names  appear  upon  the  remon- 
strance. 

(1-2)  Appellant  Bust  was  the  only  party  properly 
before  the  circuit  court  remonstrating  against  the  judg- 
ment establishing  the  road.  He  was  the  only  one  who  ap- 
peared in  the  county  court,  and  his  was  the  only  appeal 
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taken  to  the  circuit  court.  The  appeal  of  Bust  did  not 
give  other  interested  parties  the  right  to  join  in  the  cir- 
cuit court.  In  fact,  the  record  did  not  show  that  the  other 
persons  named  in  the  remonstrance  were  made  parties, 
as  the  written  remonstrance  was  filed  by  Rust  himself 
in  the  circuit  court.  But,  even  if  those  parties  had  ap- 
peared, it  was,  as  before  stated,  too  late  for  them  to  get 
into  the  controversy  as  appellafnts  from  the  order  of  the 
county  court.  If  they  had  any  remedy  at  all  it  was  by  ap- 
plication to  the  circuit  court  for  certiorari  to  review  the 
proceedings  in  the  county  court,  and  an  application  to 
the  circuit  court  for  that  writ  would  have  brought  up  for 
consideration  different  questions  from  those  involved  in 
this  appeal.  Certiorari  is  not  a  writ  of  right,  but  one  of 
discretion  and  the  allowance  rests  in  the  discretion  of 
the  court,  and  the  writ  should  be  refused  **when  the 
party  seeking  it  fails  to  show  that  he  has  proceeded  with 
expedition  after  discovering  that  it  was  necessary  to  re- 
sort to  it,  especially  where  great  public  inconvenience 
will  result  from  its  issuance.''  Johnson  v.  West,  89  Ark. 
604 

,  Treating  Rust  as  the  only  complaining  party,  we 
proceed  to  consider  whether  or  not  there  is  any  error  in 
the  record  of  which  he  can  complain.  In  the  first  place, 
it  is  insisted  that  the  county  court  was  without  jurisdic- 
tion, and  consequently  that  the  judgment  establishing 
the  road  was  void  because  the  court  proceeded  prema- 
turely in  hearing  the  report  of  the  viewers.  The  statute 
does  not  specifically  provide  when,  or  at  what  term  of 
court,  the  report  of  the  viewers  shall  be  made.  It  is  pro- 
vided in  the  statute  that  on  presentation  of  the  petition 
the  court  may  appoint  the  viewers  and  shall  fix  the  day 
on  which  the  view  and  assessment  of  damages  shall  be 
made.  Kirby's  Digest,  §  2996.  The  viewers  are  required 
by  statute  to  make  report,  and  it  is  provided  that  the 
court  **on  receiving  the  reports  of  the  viewers  aforesaid, 
shall  cause  the  same  to  be  read  publicly  on  the  second  day 
of  the  term,  and  if  no  legal  objections  shall  be  made  to 
said  reports,  and  the  court  is  satisfied  that  such  road,  or 
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any  part  thereof,  will  be  of  suflScient  importance  to  the 
public  to  cause  the  damages  and  the  compensation  which 
have  been  assessed  as  aforesaid  to  be  paid  by  the  county, 
and  that  the  amount  so  assessed  is  reasonable  and  just, 
and  the  report  of  the  viewers  being  favorable  thereto, 
the  court  shall  order,"  etc.    Kirby's  Digest,  §  3003. 

(3)  It  appears  to  be  clearly  contemplated  by  the 
statute  that  the  report  of  the  viewers  shall  not  be  con- 
sidered until  the  succeeding  term  of  the  court  after  the 
term  at  which  the  viewers  are  appointed.  No  other  in- 
terpretation can  reasonably  be  put  upon  the  language 
of  the  statute,  for  it  is  stated  therein  that  the  report 
shall  be  read  publicly  **on  the  second  day  of  the  term." 
The  design  of  the  law-makers  was  to  provide  a  definite 
time  so  that  complaining  property  owners  might  know 
when  to  appear,  as  there  is  no  provision  for  notice  to  be 
given  of  the  filing  of  the  report. 

(4)  It  does  not  follow,  though,  that  the  judgment 
of  the  county  court  is  absolutely  void  because  the  report 
of  the  viewers  was  heard  prematurely.  The  action  of 
the  court,  though  premature,  was  not  void,  as  the  filing 
of  the  original  petition  for  the  establishment  of  the  road 
and  giving  notice  in  accordance  with  the  terms  of  the 
statute  conferred  jurisdiction,  and  the  premature  con- 
sideration of  the  report  of  the  viewers  was  merely  an 
error  committed  in  the  exercise  of  jurisdiction.  Lonoke 
CoufUy  v.  Carl'Lee,  98  Ark.  345.  The  premature  entry 
of  a  judgment  in  an  adversary  proceeding  is  declared  by 
our  statutes  to  be  a  clerical  misprision,  and  not  affecting 
the  jurisdiction  of  the  court.  Kirby's  Digest,  §  4430. 
The  statute  does  not  apply  to  special  proceedings  of  the 
county  court  for  the  establishment  of  public  roads,  but 
the  principle  is  the  same  as  declared  by  this  court  in  the 
case  just  cited. 

While  the  hearing  of  the  report  was  irregular  on 
account  of  being  premature,  the  rights  of  appellant  Rust 
were  not  prejudiced  because  he  appeared  there  and  re- 
sisted the  order  and  took  an  appeal  to  the  circuit  court. 
He  represented  no  one  but  himself,  and  can  not  complain 
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on  the  ground  that  other  property  owners  may  have  been 
deprived  of  the  opportunity  to  be  heard  on  account  of  the 
premature  consideration  of  the  report. 

Therefore,  in  disposing  of  the  case  so  far  as  it  con- 
cerns appellant  Bust,  we  hold  that  he  has  not  been  preju- 
diced, and,  therefore,  the  judgment  as  to  him  is  correct. 
I'he  other  appellants  are  not  properly  parties.  The  evi- 
dence was  conflicting  concerning  the  public  necessity  for 
the  opening  of  the  road,  but  we  feel  bound  by  the  finding 
of  the  circuit  judge  on  that  issue. 

Judgment  aflSrmed. 


Less  v.  Improvement  District  No.  1  op  Hoxie. 
^  Opinion  delivered  June  18,  1917. 

Local  improvbment— variance  between  petition  and  ordinance.— 
The  organization  of  a  local  improvement  district  is  invalid  when  the 
petition  provided  for  "sidewalks  where  now  needed  and  the  streets 
to  be  improved/'  and  the  ordinance  provided  that  "the  sidewalks 
and  streets  within  the  proposed  district  be  improved." 

Appeal  from  Lawrence  Circuit  Court,  Eastern  Dis- 
trict ;  Dene  H.  Colemcm,  Judge ;  affirmed. 

Basil  Baker  and  Horace  Sloan,  for  appellant. 

1.  The  district  and  the  commissioners  were  es- 
topped to  deny  the  existence  of  a  valid  corporation, 
after  incurring  a  debt  while  holdmg  itself  out  as  a  valid 
district.  81  Ark.  391,  402;  Thompsoii  on  Corporations, 
§  §  1124, 1951,  1953;  70  Ark.  451. 

2.  The  district  was  validly  organized.  114  Ark. 
23;  110  Id.  544.  There  was  no  variance  in  the  petition 
and  ordinances.  Where  a  district  has  been  properly  es- 
tablished a  mandamus  will  issue  compelling  it  to  pass 
an  ordinance  to  levy  assessments.  41  Ark.  52.  Side- 
walks are  part  of  the  streets.  59  Ark.  494.  An  ordinance 
will  not  be  invalidated  for  mere  clerical  errors.  122  Ark. 
326. 
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W.  E.  Beloate,  for  appellee. 

1.  The  district  had  no  valid  existence.  There  is  a 
variance  between  the  petition  and  ordinance  and  nncerr 
tainty  as  to  the  proposed  improvements.  The  petition 
is  jurisdictional  and  the  work  authorized  must  follow  it. 
110  Ark.  544;  59  Id.  344;  Kirbrs  Digest,  §  §  5676-7-8. 

2.  There  is  no  estoppel. 

STATEMENT  BY  THE  COURT. 

This  is  a  proceeding  by  mandamus  in  which  Buth 
Less  seeks  to  compel  the  commissioners  of  Improvement 
District  No.  1  of  the  town  of  Hoxie,  Arkansas,  to  collect 
assessments  in  said  district  for  the  purpose  of  paying  an 
indebtedness  due  the  plaintiff.  The  commissioners  in- 
terposed the  defense  that  the  district  had  no  valid  ex- 
istence.   The  facts  are  as  follows : 

In  the  year  1912,  ten  owners  of  real  property  in  the 
town  of  Hoxie  signed  a  petition  in  which  they  asked 
**that  sidewalks  be  laid  where  now  needed  and  that  the 
streets  of  the  said  town  of  Hoxie  be  improved  within  the 
territory  hereinafter  described,  and  that  for  the  purpose 
of  making  said  improvements  the  following  territory  be 
laid  off  and  established  as  an  improvement  district/* 
Then  follows  a  particular  description  of  the  territory 
sought  to  be  laid  off  into  the  improvement  district.  An 
ordinance  was  passed  by  the  town  council,  ''that  the 
sidewalks  be  and  the  streets  be  improved  within  the 
limits  of  said  territory  and  that  the  same  be  made  into 
an  improvement  district  for  that  purpose.''  Then  fol- 
lows a  particular  description  of  the  territory  which  is 
the  same  as  the  territory  embraced  in  the  petition.  The 
commissioners  for  the  improvement  district  were  duly 
appointed  and  qualified.  They  entered  into  a  contract 
with  W.  E.  Swink  for  the  construction  of  sidewalks 
within  the  district.  Swink  borrowed  $1,000.00  from  Ruth 
Less  for  the  purpose  of  being  used  in  making  the  im- 
provements, but  did  not  use  it  for  that  purpose.  Swink 
gave  an  order  upon  the  commissioners  of  the  district  for 
$1,000.00  payable  to  Ruth  Less  or  bearer  on  the  first  sums 
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collected  or  realized  from  the  sale  of  bonds  of  the  said 
improvement  district.  This  order  was  accepted  by  the 
commissioners  of  the  district.  No  bonds  were  ever  sold 
by  the  commissioners  of  the  district  and  the  improve- 
ments were  finally  abandoned  for  the  reason  that  the 
commissioners  were  advised  that  the  district  had  never 
been  legally  formed.  Swink  neglected  to  pay  Ruth  Less 
the  $1,000.00  and  as  above  stated  she  instituted  this  pro- 
ceeding by  mandamus  to  compel  the  commissioners  to 
levy  an  assessment  on  the  real  estate  situated  in  the  dis- 
trict tor  the  purpose  of  paying  her.  The  court  found  the 
issues  in  favor  of  the  improvement  district  and  denied 
the  petition  of  the  plaintiff.  From  the  judgment  ren- 
dered the  plaintiff,  Ruth  Less,  has  appealed. 

HART,  J.,  (after  stating-  the  facts).  Li  the  case 
of  Meehan  v.  Maxwell,  115  Ark.  594,  the  court  held: 
**  Where  the  petition  to  the  city  council  asking  for  the 
formation  of  an  improvement  district  provided  that  the 
district  was  for  the  *  purpose  of  building  and  laying  con- 
crete sidewalks  on  all  public  streets  of  the  entire  town,' 
and  the  ordinance  provided  for  the  'laying  and  building 
concrete  sidewalks  on  either  or  both  sides  of  all  public 
streets  within  the  town,'  the  ordinance  will  be  held  to 
change,  or  depart  from,  the  terms  of  the  petition,  and 
the  ordinance  was  therefore  invalid."  This  case  con- 
trols here.  In  the  first  place  it  will  be  noted  that  there 
is  a  variance  between  the  petition  and  the  ordinance.  The 
ordinance  provides  that  the  sidewalks  and  streets  within 
the  proposed  district  be  improved.  The  petition  provides 
that  the  sidewalks  where  now  needed  and  the  streets  be 
improved.  This  leaves  it  to  the  discretion  of  the  commis- 
sioners to  determine  the  sidewalks  they  might  cause  to 
be  improved.  This  could  not  be  lawfully  done  under 
the  decision  just  referred  to.  It  is  necessary  that  there 
should  be  no  uncertainty  about  the  improvement  which 
it  is  proposed  to  make.  The  reason  for  the  rule  was 
stated  at  length  in  Cox  v.  Road  Improvement  District 
No.  8  of  Lonoke  County,  118  Ark.  119,  and  nothing  can 
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be  added  to  what  was  there  said.  In  that  case  the  court 
said: 

**The  details  and  plans  of  the  improvement  may  be 
worked  out  by  the  board  of  improvement  after  the  es- 
tablishment of  the  district  petitioned  for,  but  the  discre- 
tion of  the  board  is  limited  to  carrying  out  the  purpose 
of  the  petition.  It  is  not  contemplated  that  upon  and  after 
the  establishment  of  the  district  there  shall  be  any  doubt 
about  the  improvement  to  be  constructed.  Otherwise, 
property  owners  might  sign  the  petition  under  the  ap- 
prehension that  a  certain  road  or  street  was  to  be  im- 
proved, only  to  learn  after  the  district  had  been  estab- 
lished, and  the  plans  had  been  approved,  that  they  were 
mistaken  or  had  been  deceived.  One  of  the  purposes  of 
requiring  a  petition  in  writing  is  to  prevent  such  con- 
troversies.'' 

The  question  concerning  the  organization  of  this  im- 
provement district  nas  been  before  us  twice  before.  Boaz 
V.  Coates,  114  Ark.  23,  and  Gibson  v.  Hoxie,  110  Ark.  544. 
We  can  only  decide  cases  however  on  the  record  made  in 
the  court  below.  In  neither  of  these  cases  was  the  ques- 
tion now  raised  referred  to  or  made  an  issue  in  the  case. 

In  the  case  of  Gibson  v.  The  Town  of  Hoxie,  it  was 
claimed  that  the  ordinance  establishing  the  district  was 
not  properly  published.  A  curative  act  was  passed  to 
cure  this  defect.  The  court  held  that  the  case  fell  within 
the  principle  that  it  is  within  the  power  of  the  Legis- 
lature to  cure  all  omissions  in  proceedings  as  to  matters 
which  could  have  been  dispensed  with  in  the  beginning. 

In  the  case  of  Boaz  v.  Coates,  the  court  held  that 
where  the  proceedings  for  the  laying  of  sidewalks  by  an 
improvement  district  in  a  city  were  regular  up  to  the 
publication  of  the  ordinance  levying  the  assessment,  the 
fact  that  the  ordinance  was  invalid,  will  not  prevent  the 
city  council  from  passing  a  new  ordinance  and  publish- 
ing it  in  accordance  with  the  laws  then  in  force.  The 
defect  in  the  organization  of  the  district  as  shown  by  the 
record  on  this  appeal  could  not  be  cured  by  any  ordinnnce 
passed  for  that  purpose. 
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As  stated  above  there  can  be  no  uncertainty  about  the 
proposed  improvement  district  and  our  cases  treat  the 
petition  as  jurisdictional.  It  can  not  be  left  to  the  judg- 
ment of  the  conunissioners  to  decide  what  sidewalks 
should  be  laid. 

It  follows  that  the  judgment  of  the  circuit  court  was 
correct  and  must  be  affirmed. 


Turner  v.  State. 
Opinion  delivered  June  18,  1917. 

1.  Liquor — illegal  sale. — The  evidence  held  sufficient  to  warrant  a 
conviction  for  the  illegal  sale  of  liquor,  the  proof  showing  that  dder 
sold  by  defendant  contained  from  six  to  seven  per  cent.  alcohoL 

2.  Criminal  law— former  acquittal.— A  plea  of  former  acquittal 
will  not  be  sustained  unless  it  affirmatively  appears  that  the  prosecu- 
tion in  the  case  where  the  plea  is  interposed  is  for  the  same  offense  aa 
that  for  which  the  defendant  has  already  been  acquitted. 

3.  Trial— STATEMENT  op  juror  after  trial.— The  affidavit  or  state- 
ment of  a  juror  made  after  the  trial,  is  not  competent  to  impeach  a 
verdict  in  which  he  has  joined. 

Appeal  from  Lonoke  Circuit  Court;  Thomas  C. 
Trimble,  Judge;  affirmed. 

Trimble  <&  Williams,  J.  B.  Reed  and  Geo.  M.  Chap- 
line,  for  appellant. 

1.  The  court  erred  in  overruling  the  plea  of  former 
acquittal.  It  was  a  question  for  the  jury.  Kirby's  Di- 
gest, §  §  2303-4-5;  23  Am.  &  Eng.  Enc.  Law  (2  ed.),  571; 
34  S.  W.  753 ;  43  Ark.  374;  31  Mo.  197. 

2.  The  court  erred  in  giving  additional  instructions 
to  the  jury  privately.  Kirby's  Digest,  §  2395;  Ferris  & 
Bosskopf  Instructions  to  Juries,  §  95;  Mason  v.  State, 
127  Ark.  289. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  plea  of  former  acquittal  was  a  matter  of 
law  for  the  court  and  was  properly  overruled.  It  must  af- 
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firmatively  appear  that  the  prosecution  was  for  the  same 
offense.  54  Ark.  227 ;  48  Zrf.  34 ;  45  Id.  97 ;  32  Id.  722.  See 
also,  26  Ark.  260. 

2.  A  juror  can  not  be  examined  to  establish  a 
ground  for  a  new  trial,  etc.  Kirby'9  Digest,  §  2423.  The 
afiSdavit  of  the  juror  was  incompetent.  59  Ark.  132 ;  67 
W.  266;  29  M  293. 

HART,  J.  On  the  10th  day  of  February,  1917,  the 
grand  jury  of  Lonoke  county  returned  an  indictment 
against  Charley  Turner  for  unlawfully  and  feloniously 
selling  cider  containing  alcoholic  and  intoxicating  liquors. 
He  was  tried  before  a  jury  and  convicted,  his  punish- 
ment being  fixed  by  the  jury  at  a  period  of  one  year  in 
the  State  penitentiary.    The  case  is  here  on  appeal. 

(1)  The  testimony  on  the  part  of  the  State  tended 
to  show  that  the  sheriff  of  Lonoke  county  went  to  the 
place  of  business  of  the  defendant  in  December,  1916,  in 
Lonoke  county,  Arkansas,  and  bought  from  him  two 
quarts  of  cider,  paying  therefor  the  sum  of  fifty  cents. 
He  took  these  bottles  of  cider  to  Little  Rock  to  a  chemist 
to  be  analyzed.  The  chemist  testified  that  one  of  the  bot- 
tles contained  seven  an(J  eight-tenths  per  cent,  alcohol 
and  the  other  six  per  cent,  alcohol ;  that  the  average  beer 
contained  three  per  cent,  of  alcohol  and  that  a  beverage 
containing  that  amount  of  alcohol  was  considered  intoxi- 
cating. Several  other  witnesses  testified  that  they  had 
purchased  cider  from  the  defendant  at  his  store  in 
Lonoke  county,  Arkansas,  during  the  latter  part  of  the 
summer  and  during  the  fall  of  1916 ;  that  they  drank  the 
cider  and  it  made  them  drunk. 

On  the  other  hand  the  defendant  denied  having  sold 
any  cider  that  contained  alcohol  and  stated  that  the  per- 
sons who  got  drunk  had  purchased  cider  from  him  and 
mixed  with  it  alcohol  they  had  obtained  elsewhere.  Other 
witnesses  were  introduced  by  the  defendant  whose  testi- 
mony tended  to  corroborate  his  statements  and  to  show 
that  he  had  not  been  engaged  in  the  sale  of  cider  which 
contained  any  appreciable  amount  of  alcohol.  The  jury 
were  the  judges  of  the  credibility  of  the  witnesses  and 
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the  testimony  for  the  State  was  legally  sufficient  to  war- 
rant the  verdict. 

(2)  It  is  next  contended  by  counsel  for  the  de- 
fendant that  the  court  erred  in  overruling  his  plea  of 
former  acquittal.  The  defendant  offered  in  evidence  to 
sustain  his  plea  of  former  acquittal  the  following  agreed 
statement  of  facts:  On  the  9th  day  of  February,  1917, 
the  grand  jury  of  Lonoke  county  returned  in  open  court 
an  indictment  against  the  defendant  in  which  it  is 
charged  that  in  October,  1916,  he  was  guilty  of  selling 
one  quart  of  alcohol  and  intoxicating  liquors ;  that  upon 
this  indictment  the  name  of  M.  A.  Marshall  appeared  as 
a  witness;  that  on  the  10th  day  of  February,  1917,  the 
grand  jury  returned  an  indictment  against  him  for 
selling  intoxicating  liquors  and  that  M.  Phelps  and 
'* Preacher  Evans"  were  named  as  witnesses;  that  on 
the. 27th  day  of  February,  1917,  the  defendant  was  tried 
under  indictment  numbered  1750,  being  the  indictment 
returned  on  the  9th  day  of  February,  1917,  and  was  ac- 
quitted; that  the  prosecuting  attorney  elected  to  prose- 
cute him  on  the  said  charge  upon  a  sale  made  to  M.  A. 
Marshall ;  that  the  State  was  permitted  to  prove  the  sale 
of  the  cider  by  the  defendant  to  other  persons  than  M.  A. 
Marshall  and  that  the  cider  sold  to  them  contained  alco- 
hol in  sufficient  quantities  to  make  it  intoxicating;  that 
the  jury  were  told  under  the  instructions  of  the  court 
that  it  could  not  convict  the  defendant  of  any  other  of- 
fense except  the  sale  to  M.  A.  Marshall  and  that  the  tes- 
timony of  the  other  sales  should  be  considered  simply  as 
a  circumstance  to  show  whether  or  not  the  cider  sold  to 
M.  A.  Marshall  was  intoxicating  or  cbntained  alcohol, 
and  as  to  whether  or  not  he  was  selling  cider  which  was 
intoxicating;  that  the  defendant  had  objected  at  that 
trial  to  the  evidence  on  the  part  of  the  State  showing  the 
sale  to  other  parties  except  M.  A.  Marshall.  The  court 
refused  to  allow  the  defendant  to  introduce  his  plea  of 
former  acquittal  in  evidence  before  the  jury.  The  de- 
fendant duly  saved  his  exceptions  to  the  ruling  of  the 
court. 
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The  court  did  not  err  in  its  ruling  in  this  regard. 
It  is  true  the  state,  having  elected  to  prosecute  the  de- 
fendant for  selling  to  M.  A.  Marshall  could  not,  under 
that  indictment,  prosecute  him  for  selling  to  any  other 
person.  It  could  not  prove  that  he  had  made  sales  to 
other  persons  in  aid  of  its  proof  that  the  defendant  was 
guilty  of  selling  to  M.  A.  Marshall,  an  offense  for  which 
he  was  being  prosecuted.  The  court  however  did  not  ad- 
mit the  evidence  of  sales  to  other  persons  for  either  of 
these  objects,  but  solely  for  the  purpose  of  showing  that 
the  cider  sold  to  the  witnesses  was  the  same  kind  of  cider 
that  was  sold  to  M.  A.  Marshall  and  would  produce  in- 
toxication. It  was  a  disputed  question  of  fact  as  to 
whether  the  cider  sold  to  M.  A.  Marshall  was  intoxicat- 
ing and  it  was  admissible  as  tending  to  show  that  it  was 
intoxicating  and  to  show  that  other  cider  bought  at  the 
same  place  produced  intoxication  upon  those  who  drank 
it.  Devme  v.  Commonwealth,  107  Va.  860,  13  A.  &  E. 
Ann.  Cas.  361.  It  may  be  stated  here  that  it  would  per- 
haps have  been  better  to  have  asked  such  witnesses  what 
effect  the  cider  had  upon  them  without  proving  that  the 
accused  had  sold  it  to  them.  The  agreed  statement  of 
facts,  however,  shows  that  the  prosecution  of  the  de- 
fendant in  that  case  was  for  selling  cider  containing  alco- 
hol or  intoxicating  liquors  to  M.  A.  Marshall  and  that 
his  sales  to  other  persons  was  not  an  issue  in  that  case. 
Hence  the  defendant's  plea  of  former  acquittal  in  that 
case  could  not  have  availed  him  as  a  defense  to  the  prose- 
cmtion  in  the  present  case.  A  plea  of  former  acquittal 
will  not  be  sustained  unless  it  affirmatively  appears  that 
the  prosecution  in  the  case  where  the  plea  is  interposed  is 
for  the  same  offense  as  that  for  which  the  defendant  has 
already  been  acquitted.  Evans  v.  State,  54  Ark.  227; 
State  v.  Blayhut,  48  Ark.  34. 

(3)  The  next  contention  of  counsel  for  defendant 
is  that  the  court  erred  in  giving  an  additional  instruction 
to  one  of  the  jurors  privately.  Owen  Dansby,  one  of  the 
jurors,  made  an  affidavit  that  after  the  jury  had  returned 
into  court  and  reported  that  they  were  unable  to  agree 
on  the  verdict,  that  he  stepped  up  to  the  presiding  judge 
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and  in  a  low  tone  of  voice  asked  if  they  could  give  the 
defendant  a  lighter  punishment  in  case  the  jury  returned 
a  verdict  of  guilty;  that  the  court  remarked  that  this 
could  not  be  done ;  that  the  least  punishment  was  for  one 
year  and  that  if  the  jury  should  convict  the  defendant 
his  case  would  be  in  the  hands  of  the  Governor. 

In  regard  to  this  alleged  error  it  is  only  necessary 
to  say  that  it  is  well  settled  in  this  State  that  the  aflSdavit 
of  a  juror  or  evidence  of  statements  made  after  the  trial 
by  a  juror  is  not  competent  to  impeach  a  verdict  in  which 
he  has  joined.  Capps  v.  State,  109  Ark.  193 ;  E.  0.  Bar- 
nett  Bros.  v.  Western  Assurance  Co.,  126  Ark.  562,  and 
Reiff  V.  Interstate  Business  Men's  Accident  Assn.  of  Des 
Moi^ies,  Iowa,  192  S.  W.  216,  127  Ark.  254.  It  follows 
that  the  judgment  must  be  affirmed. 


,  BUys  v.  McDaniel,  State  Tbbasubeb. 
Opinion  delivered  June  18,  1917. 

1.  State— RIGHT  to  borrow  money  and  pay  interest  thereon.— The 
Act  of  1917  authorizing  the  borrowing  of  a  certain  sum  of  money  to 
cover  deficiencies  in  the  State's  general  revenue  fund,  to  issue  interest- 
bearing  evidences  of  indebtedness  therefor,  to  levy  a  tax  to  create  a 
sinking  fund  to  pay  the  interest  and  principal  of  said  loan,  and  for 
other  purposes,  held  valid. 

2.  State  debt  board — The  State  Debt  Board,  as  provided  for  in 
Kirby's  Digest,  held  to  be  in  existence  for  the  purpose  of  this  act. 

Appeal  from  Pulaski  Chancery  Court;  John  E. 
Martineau,  Chancellor;  affirmed. 

Geo.  W.  Hays,  appellant,  pro  se. 

1.  The  Act  is  unconstitutional  and  void.  It  is  vio- 
lative of  Const.,  Art.  16,  §  1.  The  Constitution  of  1874 
intended  to  put  the  State  out  of  the  money-borrowing  and 
interest-paying  business.  There  is  no  provision  giving 
the  Legislature  power  to  issue  interest-bearing  bonds, 
notes,  warrants  or  scrip.  The  only  authority  given  was 
to  provide  for  the  outstanding  indebtedness  that  existed 
at  the  time  of  its  adoption.    Art.  16,  §  2. 
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The  conditions  that  existed  and  the  intention  of  the 
people  at  the  time  should  be  carefully  considered.  10 
Pac  641;  Black  on  Const.  Law  (2  ed.)  68,  %  4&  et  seq.; 
1  Tiedeman  State  and  Federal  Control  of  Persons  and 
Property,  7  to  21. 

The  State  is  prohibited  from  loaning  its  credit  and 
from  issuing  bonds  bearing  interest  except  as  stated 
above.  Also  from  i^uing  any  interest-bearing  evidences 
of  indebtedness,  scrip  or  warrants.  The  State  is  a  ^^  mu- 
nicipality.'* 

2.  The  State  Debt  Board  has  long  since  performed 
its  mission  and  is  now  out  of  existence  and  is  not  re-es- 
tablished by  the  Act.  The  Act  is  void  for  lack  of  pro- 
vision for  its  execution.  Kirby's  Digest,  §  ^  6462,  6463, 
etc.  It  was  not  a  permanent  debt  board,  but  created  for 
certain  specific  purposes,  which  being  fulfilled  it  auto- 
matically ceased  to  exist. 

3.  102  Ark,  470  is  not  in  point. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  act  violates  none  of  the  three  clauses  of 
Art.  16,  §  1,  Const.  1874. 

The  issue  of  notes  to  provide  for  its  oum  credit  and 
purposes  is  not  a  ''loan  of  credit"  by  the  State,  but  is 
to  cover  any  deficiency  in  its  general  revenues.  It  is  for 
the  State's  own  benefit  and  use  and  in  no  sense  a  loan 
of  its  credit  for  or  to  others.    10  Fed.  Cas.  No.  5756. 

2.  The  State  is  not  mentioned  in  the  second  clause, 
which  only  applies  to  counties,  cities,  towns  and  munici- 
palities.   It  does  not  apply  to  the  State. 

j  3.    ** Warrants''    and    ''scrip"    are    synonymous. 

They  are  orders  on  the  Treasurer  to  pay  when  he  has 
funds  available.  8  Wash.  497;  21  Fed.  699;  46  La.  Ann. 
714 ;  60  Fed.  203.  The  State  is  not  prohibited  from  issu- 
ing' interest-bearing  certificates  of  indebtedness  or  notes. 
Tlie  Legislature  is  supreme,  and  may  legislate  upon  all 
questions  affecting  the  general  welfare  of  the  people,  un- 
less prohibited  or  restrained  by   the    Constitution.     It 
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needs  no  grant  of  power  or  authority.  102  Ark.  478-9; 
85  Id.  175. 

4.  The  State  Debt  Board  is  composed  of  the  Gov- 
ernor, Secretary  of  State  and  Auditor.  Acts  1887,  p. 
269;  Acts  1889,  p.  158;  Acts  1891,  p.  234;  Acts  1899,  p. 
270.  It  is  a  continuing  board  and  has  never  been  abol- 
ished. 

SMITH,  J.  The  General  Assembly,  at  its  1917  ses- 
sion passed  an  act,  Act  No.  100,  p.  478,  entitled,  **  An  Act  to 
borrow  money  to  cover  deficiencies  in  the  State's  General 
Revenue  Fund,  to  issue  interest-bearing  evidences  of  in- 
debtedness therefor,  to  levy  a  tax  to  create  a  sinking  fund 
to  pay  the  interest  and  principal  of  said  loan,  and  for  other 
purposes."  The  State  Debt  Board  is  charged  with  the 
performance  of  certain  duties  in  the  execution  of  the 
provisions  of  the  act,  but  the  persons  composing  this 
board  are  not  named  in  this  act.  The  Treasurer  of 
State,  eo  nomine,  is  charged  with  the  duty  of  registering 
negotiable  promissory  notes  which  the  act  provides 
shall  be  issued  by  the  State  Debt  Board  in  the  negotia- 
tion of  the  loan  of  money  there  authorized,  and  the  act 
imposes  certain  other  duties  upon  the  State  Treasurer. 
Appellant,  who  is  a  citizen  and  taxpayer  of  the  State, 
filed  a  complaint,  in  which  he  alleged  that  the  Treasurer 
of  the  State  is  about  to  perform  the  duties  imposed  upon 
him  by  sftid  act,  and  will  do  so  unless  enjoined  from  so 
doing,  and  the  complaint  contained  a  prayer  for  this  re- 
lief. 

As  ground  therefor,  it  is  alleged  that  the  act  is  un- 
constitutional, being  violative  of  Section  1  of  Article  16 
of  our  Constitution.  It  is  further  alleged  that  the  act 
is  void  for  indefiniteness,  in  that  it  does  not  designate 
the  members  of  the  State  Debt  Board  and  the  member- 
ship of  said  board  is  not  otherwise  designated. 

The  section  of  the  Constitution  referred  to  reads  a§ 
follows : 

**  Neither  the  State  nor  any  city,  county,  town  or 
other  municipality  in  this  State  shall  ever  loan  its  credit 
for  any  purpose  whatever;  nor  shall  any  county,  city, 
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town  or  municipality  ever  issue  any  interest-bearing  evi- 
dences of  indebtedness,  except  such  bonds  as  may  be  au- 
thorized by  law  to  provide  for  and  secure  the  payment  of 
the  present  existing  indebtedness,  and  the  State  shall 
never  issue  any  interest-bearing  treasury  warrants  or 
scrip.  *' 

This  section  contains  three  inhibitions,  as  follows : 

First,  that  neither  the  State,  nor  any  city,  county, 
town  or  other  municipality  therein,  shall  ever  loan  its 
credit  for  any  purpose  whatever. 

The  second  inhibition  is  that  no  county,  city,  town 
or  municipality  shall  ever  issue  any  interest-bearing  evi- 
dences of  indebtedness,  except  such  bonds  as  may  be  au- 
thorized by  law  to  provide  for  and  secure  the  payment  of 
the  indebtedness  existing  at  the  time  of  the  adoption  of 
the  Constitution. 

The  third  is  that  the  State  shall  never  issue  any  in- 
terest-bearing treasury  warrants  or  scrip. 

The  act  of  the  Legislature  under  consideration  does 
not  violate  the  first  subdivision  of  this  section  1  of  article 
16  of  the  Constitution,  because  the  act  does  not  contem- 
plate any  loan  of  the  Staters  credit.  No  ordinary  defini- 
tion of  the  word  *'loan,''  nor  ordinary  construction  of  the 
language  of  the  clause  in  which  it  appears,  can  make  it 
cover  the  act  which  the  State  is  here  seeking  to  do.  The 
State  is  not  lending  its  credit,  but  is  proposing  to  use  its 
credit  for  its  own  purposes.  The  State  is  not  undertak- 
ing, in  any  manner,  to  assume  any  obligation  for  any  pur- 
pose other  than  its  own  use,  and  this  use  of  its  credit 
can  not  be  called  a  loan  thereof.  The  construction  of  the 
language  employed,  which  we  think  is  ambiguous,  is  re- 
inforced by  a  consideration  of  the  contemporaneous  his- 
tory, which  discloses  the  evil  against  which  the  Constitu- 
tion was  providing.  The  State  had  loaned  its  credit,  and 
in  a  manner  which  had  largely  destroyed  this  credit, 
whether  employed  for  its  own  use,  or  loaned  in  promotion 
of  interests  which  it  had  undertaken  to  foster.  It  ap- 
pears that  the  Constitution-makers  have  employed  a 
word  which  denies  to  the  State  the  right  to  permit  an- 
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other  agency 'to  use  its  credit,  but  which  does  not  deny 
the  State  its  right  to  use  this  credit  for  its  own  purposes. 

The  second  inhibition  is,  that  no  county,  city,  town 
or  municipality  shall  ever  issue  any  interest-bearing  evi- 
dences of  indebtedness,  except  such  bonds  as  may  be  au- 
thorized by  law  to  provide  for  and  secure  the  payment  of 
the  indebtedness  existing  at  the  time  of  the  adoption  of 
the  Constitution.  It  is  said  that  the  word  **  municipal- 
ity" here  employed,  includes  the  State.  But  we  do  not 
agree  with  counsel  in  this  contention.  If  it  be  conceded 
that  the  word  municipality  has  sometimes  been  used  by 
courts  and  text-writers  as  of  suflScient  breadth  to  include 
a  sovereign  State,  it  does  not  follow  that  it  was  so  em- 
ployed here.  The  framers  of  the  Constitution  were 
dealing  with  a  subject  of  the  highest  importance  and 
evidently  chose  their  language  with  great  discrimination, 
and  we  can  not  assume  that  they  intended  the  word  **  mu- 
nicipality" to  embrace  the  State.  To  do  so  would  ren- 
der meaningless  and  wholly  unnecessary  the  third  clause 
of  this  section,  which  provides  that  the  State  shall  never 
issue  any  interest-bearing  treasury  warrants  or  scrip. 
This  second  clause  inhibits  the  issuance  of  any  interest- 
bearing  evidences  of  indebtedness.  Treasury  warrants 
and  scrip  are  evidences  of  indebtedness,  and  it  would 
have  been  an  idle  thing  to  do  to  prohibit  the  State,  along 
with  the  counties,  cities  and  towns  therein,  from  issuing 
any  interest-bearing  evidences  of  indebtedness,  and  then, 
in  the  following  clause  of  the  same  section,  to  repeat  the 
inhibition  against  the  issuance  of  a  form  of  indebtedness 
which  was  inhibited  under  the  preceding  clause. 

The  State  is  intended  and  is  designated  only  in  the 
first  and  third  clauses  of  this  section  of  the  Constitution, 
and  the  State  alone  is  designated  in  the  third  clause,  and 
we  must,  therefore,  conclude  that  the  State  would  have 
been  named  in  the  second  clause  had  it  been  intended  that 
its  inhibitions  should  apply  against  the  State. 

The  Constitution  is  not  a  grant  of  power  to  the 
State,  and  we  are  not  required  to  look  to  the  Constitution 
for  authority  for  legislative  action.    The  State,  acting 
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through  its  Legislature,  may  borrow  money  for'  its  own 
uses  unless  that  right  is  denied  to  it  by  the  Constitution 
and  the  only  inhibition  against  the  State  there  contained, 
in  this  respect,  is  that  it  shall  not  issue  any  interest-bear- 
ing treasury  warrants  or  scrip. 

We  have  more  than  once  said  that  a  statute,  enacted 
shortly  after  a  constitutional  convention,  by  a  Legis- 
lature containing  members  of  the  convention,  should  be 
given  weight  as  indicating  the  construction  put  upon  the 
Constitution  under  which  the  statute  is  enacted.  Speer 
v.  Wood,  128  Ark.  183,  193  S.  W.  785.  A  session  of  the 
General  Assembly,  which  convened  in  the  year  in  which 
the  Constitution  was  adopted,  and  which  numbered  sev- 
eral members  of  the  constitutional  convention  among  its 
membership,  passed  an  act  to  provide  means  for  paying 
the  expenses  of  the  State  government,  and  to  retire  out- 
standing Auditor's  warrants  and  Treasurer's  certifi- 
cates. Acts  1874  (December  23, 1874),  page  72.  Section 
11  of  this  act  is  as  follows: 

"Sec.  11.  None  of  said  bonds  shall  be  sold  for 
money  for  any  other  purpose  than  to  defray  the  expenses 
of  the  State  government  and  the  proceeds  of  such  sales 
shall  be  applied  to  that  purpose  exclusively,  and  shall  be 
apportioned  by  said  board  among  the  various  appropria- 
tions for  paying  the  said  expenses  in  such  manner  as 
may  best  serve  the  interest  of  the  people,  and  no  money 
shall  be  paid  out  by  the  Treasurer  except  in  pursuance 
of  such  apportionment;  provided,  that  not  more  than 
five  hundred  of  such  bonds  shall  be  sold  for  money  in  any 
one  year." 

The  case  of  Jobe  v.  Urquhart,  102  Ark.  470,  involved 
the  right  of  the  Board  of  Commissioners  of  the  State 
Penitentiary,  who  were  acting  under  the  authority  vested 
in  them  by  the  act  of  the  General  Assembly,  approved 
June  24,  1897,  to  buy  a  convict  farm  for  an  agreed  sum 
paid  in  cash  and  for  a  balance  to  be  paid  annually  with 
interest.  The  right  of  the  oflScials  acting  for  the  State 
to  enter  into  a  contract  involving  the  payment  of  in- 
terest was  there  questioned.    The  court  there  said: 
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**The  General  Assembly  has  plenary  powers  to  con- 
tract for  and  create  interest-bearing  indebtedness  on  the 
part  of  the  State,  except  to  issue  interest-bearing  treas- 
ury warrants  or  scrip.  But  the  authority  to  bind  the 
State  to  the  payment  of  interest  on  her  indebtedness  must 
be  jplainly  expressed  and  not  implied,  •  •  •  But  the 
appellee  insists  that,  if  the  board  was  not  authorized  to 
contract  for  interest,  its  action  in  so  doing  was*  ratified 
by  the  subsequent  action  of  the  Legislature  in  the  pas- 
sage of  the  act  approved  May  31,  1909.  In  answer  to 
this  position,  it  must  be  conceded  in  the  outset  that  the 
Legislature  had  the  power  and  the  right  to  extend  the 
legal  liability  of  the  State  in  respect  to  the  item  of  inter- 
est and  to  provide  for  its  payment  by  appropriation  of 
a  fund  for  that  purpose;  but  this  must  be  done  in  the 
manner  pointed  out  by  the  Constitution." 

The  negotiable  promissory  notes  which  the  act  un- 
der consideration  authorizes  the  State  Debt  Board  to 
sell,  are  evidences  of  indebtedness,  but  they  are  not 
treasury  warrants  or  scrip.  The  meaning  of  treasury 
warrants  or  scrip  is  well  known.  The  State  and  many  of 
the  counties,  then  and  now,  have  been  and  are  compelled, 
through  lack  of  public  revenue,  to  draw  these  treasury 
warrants,  commonly  called  scrip.  This  scrip  is  an  order 
on  the  Treasurer  to  pay  the  sum  named  whenever  avail- 
able funds  are  in  the  treasury.  Sections  3412  and  1459 
of  Kirby's  Digest.  The  exigencies  of  government  re- 
quire the  issuance  of  these  treasury  warrants  or  scrip 
whether  they  can  be  cashed  upon  presentation  or  not, 
but,  for  reasons  which  the  makers  of  the  Constitution 
thought  suflScient,  it  has  been  provided  that  not  even  the 
State  may  issue  interest-bearing  treasury  warrants  or 
scrip.  This  is  the  inhibition  of  the  third  clause  of  the 
section  of  the  Constitution  above  quoted,  and  is  the  only 
inhibition  as  against  the  right  of  the  State  to  use  its 
credit  for  its  own  governmental  purposes. 

It  is  finally  insisted  that  the  act  is  void  for  uncer- 
tainty, for  the  reason  that  it  does  not  designate  the  per- 
sons composing  the  State  Debt  Board.  It  was  not  neces- 
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sary  that  the  act  should  do  so.  Section  6462  of  Kirby's 
Digest  provides  that  the  Governor,  Secretary  of  State, 
Auditor  and  Treasurer  of  State  are  constituted  a  State 
Debt  Board  for  the  purposes  mentioned  in  the  act  there 
digested.  It  is  said  that  the  purposes  of  that  act  have 
been  performed  and  that,  therefore,  the  board  has  ceased 
to  exist.  We  do  not  stop  to  inquire  whether  all  duties 
imposed  by  law  upon  this  board  have,  in  fact,  been  per- 
formed, for  the  reason  that  the  act  creating  the  board  has 
never  been  repealed.  The  Legislature  may  have  thought 
that  future  duties  could  and  would  be  imposed  upon  this 
board  and  the  act  under  consideration  has  done  so,  and 
we  think  it  unnecessary  that  the  Legislature  should  have 
re-created  a  board  which  it  had  nfever  abolished. 

Finding  no  error  in  the  decree  of  the  court  below, 
ihe  same  is  affirmed. 


Sebastian  State  Bank  v.  Holland. 
Opinion  delivered  June  18,  1917. 

1.  Banks  and  banking — employment  op  attorney. — A  bank  is  re- 
sponsible on  a  contract  of  employment  of  an  attorney  by  the  year 
through  its  officers,  if  ratified  by  its  directors;  the  president's  and 
cashier's  authority  to  employ  may  be  implied  from  the  course  of  the 
conduct  of  the  bank's  afifairs. 

2.  Attorney's  fees — right  to — amount. — Appellee  performed  certain 
services  for  appellant  as  its  attorney  in  the  conduct  of  certain  litiga- 
tion. Held,  under  the  evidence  that  appellee  was  entitled  to  a  fee  of 
$100  for  such  services. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith 
District ;  John  H.  Vaughan,  Special  Judge ;  aflSrmed. 

Geo.  W.  Johnson,  for  appellant. 

1.  The  cashier  had  no  authority  to  retain  Judge 
Holland  as  attorney  by  the  year,  and  the  board  of  di- 
rectors never  authorized  nor  ratified  the  appointment. 
118  Ark.  157. 

2.  The  cross-complaint  is  barred  by  the  three-years* 
statute  of  limitation.    An  attorney's  right  of  action  ac- 
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crues  when  the  suit  in  which  he  is  employed  is  termi- 
nated; usually  when  reduced  to  judgment.  Kirby's  Di- 
gest, §  4487;  39  Ark.  50;  65  Id.  159;  6  Corpus  Juris,  655; 
27  Ark.  343;  91  W.  162. 

3.  Where  an  attorney  is  personally  interested  in 
a  case,  as  a  party,  he  can  not  charge  a  fee  for  services 
performed.    6  Corp.  Jur.  729-732  and  748. 

Geo.  W.  Dodd,  for  appellees. 

1.  The  board  of  directors  knew  of  the  appointment 
of  Holland  and  of  the  contract.  The  cashier  was  a  director 
and  managing  agent  of  the  bank,  and  it  was  the  custom  of 
the  bank  for  the  cashier  to  employ  the  attorney.  The 
bank  accepted  his  services.  In  small  towns  the  cashier 
runs  the  bank.  He  is  the  agent  of  the  bank.  5  Cyc.  470- 
472.  Corporations  are  bound  by  ultra  vires  contracts 
after  they  are  executed.  91  Ark.  367;  96  Id.  308;  96  Id. 
594. 

2.  The  claim  is  not  barred.  The  statute  did  not 
commence  to  run  until  the  Hughes  case  was  disposed  of 
in  the  chancery  court,  and  that  was  within  the  three 
years. 

HUMPHREYS,  J.  Appellant,  as  assignee  of  the  Se- 
bastian County  Bank,  instituted  this  suit  against  appel- 
lees on  the  3d  day  of  September,  1915,  in  the  circuit 
court  of  the  Fort  Smith  District  of  Sebastian  County, 
upon  a  judgment  obtained  by  the  Sebastian  County  Bank 
against  appellees  for  $137.00  before  C.  R.  Tate,  a  jus- 
tice of  the  peace  in  Sebastian  County,  on  the  15th  day  of 
June,  1910. 

Appellee  Holland  filed  answer,  pleading  payment, 
and  a  cross-bill  claiming  $413  for  legal  services  rendered 
the  Sebastian  County  Bank  before  appellant  took  over  its 
assets  and  assumed  its  liabilities. 

Appellant  filed  a  reply,  denying  payment  and  lia- 
bility on  cross-bill,  and  invoked  the  three  years'  statute 
of  limitations  as  a  special  defense  to  appellee's  claim  on 
account  of  legal  services. 
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The  cause  was  tried  by  the  court  sitting  as  a  jury, 
on  the  pleadings  and  evidence  adduced,  upon  which  it 
baaed  its  findings  of  fact  and  law  adverse  to  appellant. 

The  original  suit  was  dismissed  and  judgment  ren- 
dered on  the  cross-bill  in  favor  of  John  H.  Holland  for 
$100.00. 

From  this  judgment  an  appeal  has  been -properly 
prosecuted  to  this  court. 

It  is  insisted  that  the  evidence  is  not  sufficient  to 
support  the  finding  of  the  court  to  the  effect  that  the  Se- 
bastian County  Bank  employed  John  H.  Holland  by  the 
year,  upon  agreement  that  his  yearly  retainer  of  $50.00 
per  year  and  special  fees  should  be  credited  upon  any  in- 
debtedness that  John  H.  Holland  might  become  obligated 
to  pay  said  bank,  directly  or  by  indorsement  on  notes 
for  others,  during  his  employment.  The  finding  of  the 
court  will  not  be  disturbed  on  appeal  if  there  is  any  sub- 
stantial legal  evidence  to  support  it.  The  evidence  shows 
that  E.  0.  Herbert,  cashier  of  the  bank,  employed  Hol- 
land in  the  year  1909  as  regular  attorney  for  the  bank 
at  an  annual  retainer  of  $50  per  year,  with  the  under- 
standing that  he  should  receive  a  reasonable  fee,  in  ad- 
dition thereto,  for  each  case  in  which  he  represented  the 
bank ;  and  that  his  annual  retainer  and  other  fees  should 
be  credited  on  any  indebtedness  that  Holland  might  in- 
cur to  the  bank  during  his  employment.  This  arrange- 
ment continued  until  the  1st  day  of  August,  1912,  when 
Holland  moved  to  Fort  Smith  from  Greenwood.  The  re- 
lationship of  general  attorney  then  ceased,  but  under  an 
agreement  that  Holland  should  remain  in  all  cases  then 
pending. 

(1)  The  records  of  the  bank  fail  to  show  that  the 
directors  authorized  the  cashier  to  employ  Mr.  Holland, 
and  for  this  reason,  it  is  insisted  that  the  evidence  is  in- 
sufficient to  support  the  court's  finding.  Appellant  has 
cited  the  case  of  Dent  v.  Peoples  Bank  of  Imboden,  118 
Ark.  157,  in  support  of  its  contention  that  an  officer  of 
the  bank  can  not  employ  an  attorney  by  the  year  with- 
out authority  from  the  board  of  directors.  The  court  so 
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held  in  that  case.  But  the  same  case  is  also  authority  that 
a  bank  is  responsible  on  a  contract  of  employment  of  an 
attorney  by  the  year  through  its  ofl5cers,  if  ratified  by  its 
directors;  and  also  authority  for  the  doctrine  that  the 
president's  and  cashier's  authority  to  employ  may  be 
implied  from  the  course  of  the  conduct  of  the  bank's  af- 
fairs. There  is  ample  in  the  evidence  relating  to  the 
conduct  of  the  bank's  affairs  from  which  to  reasonably 
infer  that  the  directors  not  only  knew  that  Mr.  Holland 
had  been  employed  by  the  year,  but  to  infer  that  they 
ratified  the  employment  by  the  cashier.  The  finding  of 
the  court  in  this  regard  is  supported  by  the  evidence. 
Under  the  contract,  the  court  was  correct  in  treating  the 
amounts  due  Holland  for  annual  retainers  as  payments 
upon  his  indebtedness  to  the  Sebastian  County  Bank. 
The  amounts  due  as  retainers  more  than  liquidated  the 
judgment  upon  which  this  suit  is  based. 

It  is  insisted  that  reversible  error  was  committed  by 
the  court  in  finding  that  appellant  was  indebted  to  appel- 
lee in  the  sum  of  $100  as  a  fee  for  services  rendered  in  the 
case  of  Sebastian  County  Bank  v.  T,  J.  Hughes  and  the 
subsequent  proceedings  growing  out  of  it,  wherein  Celia 
Hughes  attempted  to  prevent  the  sale  of  property  levied 
upon  to  satisfy  the  original  judgment.  Holland  brought 
suit  for  the  bank  and  obtained  judgment  against  Hughes 
in  the  month  of  January,  1912,  for  $2,000.  He  raised  an 
execution  and  levied  upon  real  estate  supposed  to  be  the 
property  of  T.  J,  Hughes.  Celia  Hughes,  claiming  to  be 
the  owner  thereof,  instituted  proceedings  by  injunction 
to  prevent  the  sale.  Holland  filed  answer  to  the  injunc- 
tion proceedings.  The  injunction  was  dissolved  by  the 
chancery  court  on  the  17th  day  of  February,  1914.  The 
decree  dissolving  the  injunction  was  attacked  by  motion 
and  bill  of  review.  At  the  April  terms,  1914,  of  the 
chancery  court,  the  motion  was  overruled  and  a  demurrer 
sustained  to  the  bill  of  review.  The  case  found  its  way 
to  the  Supreme  Court,  where  it  was  decided  on  the  12th 
day  of  April,  1915,  adversely  to  Celia  Hughes. 
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(2)  The  evidence  is  undisputed  that  Holland  con- 
ducted the  proceedings  in  behalf  of  the  bank  until  the 
hearing  before  the  chancellor  on  the  17th  day  of  Febru- 
ary, 1914,  and  that  he  was  present  on  that  date.  At  that 
time,  Geo.  W.  Johnson  had  been  retained  by  the  Sebas- 
tian County  Bank  as  its  regular  attorney  and  became  ac- 
tive in  the  Hughes  case.  The  evidence  is  conflicting  as 
to  the  extent  of  Holland's  participation  in  the  proceed- 
ings from  February  17, 1914,  to  the  18th  day  of  January, 
1915,  when  the  transcript  was  lodged  in  the  Supreme 
court.  He  took  no  part  in  the  proceedings  in  the  Su- 
preme Court.  There  is  ample  in  the  evidence  to  support 
the  finding  of  the  trial  court  to  the  effect  that  Holland 
rendered  legal  services  to  the  bank  in  the  Hughes  cases 
to  the  amount  of  $100  within  the  statutory  period  of  lim- 
itations, and  therefore  his  claim  is  not  barred.  We  have 
read  the  evidence  carefully  and  can  not  follow  learned 
counsel  in  his  contention  that  Holland  abandoned  the 
Hughes  case.  The  most  that  can  be  said  is  that  by  com- 
mon consent  the  active  control  of  the  proceedings  was  as- 
sumed by  the  regular  attorney  of  the  bank.  At  the  time 
the  case  was  appealed  to  the  Supreme  Court,  it  may  be 
said  that  Holland's  connection  had  been  effectually  sev- 
ered, but  by  assent  and  acquiescence  and  not  by  abandon- 
ment. When  the  entire  control  of  the  case  passed  to  Mr. 
Johnson,  the  regular  attorney  for  the  bank,  Holland's 
fee  matured  and  his  right  of  action  therefore  accrued 
within  three  years  next  before  he  filed  his  cross-bill. 

No  error  appearing  in  the  findings  of  fact  and  dec- 
larations of  the  law  by  the  court,  the  judgment  is  affirmed. 
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St.  Louis,  Iron  Mountain  &  Southern  Railway  Co. 

V.  Taylor. 

Opinion  delivered  June  25, 1917. 

1.  Obstruction  op  roads— remedy— injunction. — A  property  owner 
by  injunction  may  prevent  the  obstruction  of  a  road  giving  ingress  and 
egress  to  his  property,  where,  by  reason  of  such  obstruction,  he  suffers 
a  damage  in  addition  to  that  suffered  by  the  public  generally. 

2.  Injunction — injury  to  property  of  individual — obstruction  of 
HIGHWAY. — One  who  suffers  a  peculiar  injury  in  his  property  rights, 
in  addition  to  t;hose  suffered  by  the  public  at  large  may  prevent,  by 
injunction,  the  obstruction  of  a  highway. 

Appeal  from  Boone  Chancery  Court ;  T.  H.  'Humph- 
reys,  Chancellor;  aflSnned. 

Troy  Pace  and  W.  O.  Riddick,  for  appellant. 

1.  It  was  not  established  that  this  was  a  public 
road.  It  had  never  been  worked  by  overseers  or  public 
authorities.  Its  use  by  the  public  was  very  light;  only 
occasional  travelers  used  it;  it  was  not  a  public  road  by 
prescription.  83  Ark.  236,  240.  It  was  a  mere  trail 
through  the  forest. 

2.  There  was  nothing  to  show  that  the  crossing 
over  the  track  in  place  of  the  one  under  the  bridge  did 
not  comply  with  the  law.  The  finding  is,  therefore, 
against  the  testimony. 

3.  The  act  had  been  repealed.  Act  36,  Acts  1905, 
was  repealed  by  Act  89,  Acts  1913,  p.  328.  The  construc- 
tion of  the  crossing,  on  the  track  across  the  highway  was 
not  a  public  nuisance,  or  nuisance  per  se.  92  Ark.  546. 
The  remedy  was  by  suit  at  law  for  damages,  and  the 
chancery  court  had  no  jurisdiction. 

4.  A  private  individual  can  not  maintain  injunc- 
tion for  nuisance ;  the  remedy  is  by  indictment  or  other 
proceeding  at  law  for  the  common  good.  40  Ark.  83; 
89  Id.  175. 

J.  M.  Shinn,  for  appellee. 

1.  The  road  was  used  openly,  continuously  and  ad- 
versely for  more  than  seven  years  under  a  claim  of  right, 
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and  not  pennissively.  105  Ark.  460;  102  Id.  553;  83  Id. 
370;  TftJd.  5;  bOId.  53;  47  Id.  431;  112  Id.  341. 

r2i  i^Ske  findings  of  fact  by  the  chancellor  will  not 
be  di&tnrbed  nnless  clearly  against  the  preponderance 
<rf  the  evidence.    112  Ark.  341 ;  105  Id.  460. 

3.  The  crossing  over  the  track  is  shown  not  to  com- 
ply with  the  law  as  to  grade.  The  act  of  the  Legislature 
had  not  been  repealed.  The  chancery  conrt  had  juris- 
diction ;  the  damages  were  irreparable.  The  public  was 
damaged  and  appellee  suffered  special  damages  in  addi- 
tion to  what  the  public  suffered. 

McCULLOCH,  C.  J.  Appellee  instituted  this  action 
in  the  chancery  court  of  Boone  county  to  enjoin  appel- 
lant from  obstructing  a  public  road,  over  which  the  rail- 
road passed,  and  which  is  alleged  to  be  the  only  means  of 
ingress  and  egress  to  and  from  appellee's  farm.  It  is 
alleged  in  the  complaint  that  appellee  owned  a  farm  a 
short  distance  from  the  railroad,  and  that  the  only  way 
to  reach  it  was  along  a  public  road  acquired  by  prescrip- 
tion, over  which  appellant's  railroad  passed  at  bridge 
No.  152,  and  that  appellant  was  about  to  fill  in  the  bridge 
and  stop  the  passway  along  the  public  road  without 
leaving  any  convenient  route  of  travel  for  persons  ac- 
customed to  use  the  road.  It  is  also  alleged  in  the  com- 
plaint that  the  road  is  the  only  outlet  from  appellee's 
farm  and  that  irreparable  injury  will  be  inflicted  to  the 
farm  by  reason  of  its  accessibility  being  impaired,  and 
appellant,  in  its  answer,  denied  that  there  was  a  public 
road  along  the  way;  denied  that  injury  would  be  inflicted 
to  appellee's  lands  by  reason  of  the  stopping  up  of  the 
roadway  under  the  bridge,  and  also  pleaded  that  a  grade 
crossing  had  been  established  conveniently  near  bridge 
No.  152  suflScient  to  accommodate  persons  traveling 
along  that  way. 

There  is  conflict  in  the  testimony  on  the  issues  of 
fact  presented,  but  we  are  of  the  opinion  that  the  findings 
of  the  chancellor  on  that  issue  are  not  against  the  pre- 
ponderance of  the  evidence.  It  is  shown  ti^t  the  road  in 
question  has  been  in  use  more  than  seven  years,  and  the 
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proof  is  STifl5cient  to  justify  a  finding  of  acquisition  by 
the  public  of  the  right  to  travel  over  the  road.  The  proof 
also  is  sufficient  to  show  that  appellee  has  no  other  outlet 
reasonably  convenient  to  travel  from  his  farm,  and  that 
substantial  damages  would  be  inflicted  if  this  road  is 
shut  up.  The  proof  also  is  sufficient  to  show  that  the 
grade  crossing  established  at  bridge  No.  152  is  not  serv- 
iceable by  reason  of  the  fact  that  it  is  too  steep.  The 
occupancy  of  a  street  or  other  highway  by  a  railroad  is 
not  a  nuisance  per  se.  Lonoke  v.  Chicago,  R.  I.  S  P.  Ry. 
Co.,  92  Ark.  546.  Such  occupancy  may  become  a  nuisance 
by  reason  of  obstruction  of  the  highway  to  the  exclusion 
f^i  its  use  by  the  public. 

One  who  suffers  a  peculiar  injury  in  his  property 
rights  in  addition  to  those  suffered  by  the  public  at 
large  may  prevent,  by  injunction,  the  obstruction  of  a 
public  highway.    Texarkana  v.  Leach,  G6  Ark.  40. 

It  is  insisted  by  counsel  for  appellant  that,  while 
the  proof  may  be  sufficient  to  establish  the  fact  that  the 
grade  crossing  was  too  steep  for  convenience  of  the 
travelers,  it  does  not  show  that  the  statute  regulating 
such  crossings  has  not  been  complied  with.  The  answer 
to  that  contention  is  that  appellant  pleaded  compliance 
with  the  terms  of  the  statute  with  respect  to  grade  cross- 
ings as  an  excuse  for  obstructing  the  road  under  the 
bridge,  and  thereby  assumed  the  burden  of  proving  that 
a  statutory  grade  crossing  had  been  established.  It  is 
urged,  too,  that  the  statute  referred  to  has  been  amended 
so  as  to  fix  a  different  grade  from  that  set  forth  in  the 
pleadings,  but  the  answer  to  that  xjontention  is  that  the 
chancellor  did  not  specify  any  particular  grade,  but  ren- 
dered an  alternative  decree  requiring  appellant  either  to 
refrain  from  obstructing  the  road  under  the  bridge,  or 
to  comply  with  the  statute  of  the  State  by  constructing  a 
grade  crossing.  All  that  appellant  has  to  do  to  satisfy 
the  terms  of  the  decree  is  to  show  that  it  has  complied 
with  the  law  in  regard  to  grade  crossings. 

It  is  further  insisted  that  appellee's  remedy,  if  any, 
is  to  recover  damages  in  an  action  at  law  or  by  indict- 
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ment  for  the  illegal  infraction  of  the  penal  statute,  but 
we  think  that  the  equitable  remedy  exists  where  it  is 
shown  that  the  party  seeking  relief  will  suffer  substan- 
tial, damages  in  addition  to  that  which  the  general  pub- 
lic will  sustain.  The  injury  in  that  way  is  irreparable 
within  the  meaning  of  the  rule  restricting  equitable 
remedies. 

Decree  affirmed. 

Humphreys,  J.,  disqualified 


Greek  v.  State. 
Opinion  delivered  June  25, 1917. 

Fencing  districts — fBNALTY. — The  penalty  provided  in  Actjof  1915,  p. 
707,  relative  to  fencing  districts,  does  not  apply  to  a  district  formed 
under  the  Act  of  1907,  p.  474. 

Appeal  from  Pike  Circuit  Court ;  Jefferson  T.  Cow- 
ling^ Judge ;  reversed  and  dismissed. 

W.  S.  Coblentz,  for  appellant. 

1.  The  last  statute  (Act  1915),  amending  the  for- 
mer statute,  operates  as  a  dissolution  of  the  former  dis- 
trict, but  if  the  district  was  not  abrogated,  the  penalty 
of  the  new  statute  does  not  apply.  31  Ind.  11;  Black's 
Law  Diet.  1204;  36  Cyc.  1224;  25  Id.  613;  68  Ark.  433; 
89  Id.  598;  53  Id.  334.  See  also,  36  Cyc.  1083, 1165.  The 
district  formed  in  1907  was  completely  annulled  and  ab- 
rogated and  it  was  no  violation  of  law  for  hogs  to  run  at 
large.    The  only  remedy  was  to  impound. 

John  D.  Arhuckle,  Attorney  General,  and  T.  W. 
Cavnphell,  Assistant,  for  appellee. 

The  act  of  1915  does  not  disturb  the  legal  existence 
of  districts  created  xmder  the  Act  of  1907;  it  merely 
amends  that  act  and  appellant  is  liable  to  penalty  pre- 
scribed by  the  latter  act.  Acts  1915,  708,  §  1;  36  Cyc. 
1083  (2),  76  1223,  §  5;  83  Va.  204;  110  N.  Y,  216;  102  Me. 
506.     The  amendatory  act  did  not  disturb  the  legal  ex- 
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istence  of  the  old  district  and  appellant  violated,  the^  \»vr 
under  the  amendatory  act,  as  the  offense  was  comoutted^ 
subsequent  to  the  latter  act.  ^    [> 

McCULLOCH,  C.  J.  Appellant  was  convicted  of  the* 
charge  of  violating  the  terms  of  a  special  statute  appli- 
cable to  Pike  County,  authorizing  the  creation  of  stock 
districts  and  forbidding  the  running  at  large  therein  of 
certain  animals.  The  original  statute  under  which  the 
district  was  formed  (Acts  of  1907,  p.  474),  authorized  the 
county  court  of  Pike  County,  upon  petition  of  a  majority 
of  the  electors  of  that  county,  or  any  subdivision  thereof, 
or  of  persons  whose  cultivated  lands  were  to  be  included, 
to  form  a  district  consisting  of  not  less  than  five  square 
miles,  wherein  hogs,  sheep  and  goats,  or  such  class  or 
classes  of  those  animals  as  might  be  specified  in  the  pe- 
tition, should  be  prohibited  from  running  at  large.  The 
statute  specified  what  should  constitute  a  lawful  fence 
within  the  district  so  formed,  and  provided  further  that 
any  of  the  forbidden  stock  found  running  at  large  could 
be  impounded  by  the  owner  of  the  land  or  other  person 
in  possession,  and  detained  until  the  fees,  expenses  and 
damages  be  paid.    No  other  penalty  was  provided. 

The  statute  was  amended  by  the  General  Assembly 
in  1915  (Acts  of  1915,  p.  707),  the  first  section  being 
amended  so  as  to  require  that  a  district  so  formed  should 
consist  of  not  less  than  '*five  miles  square,''  instead  of 
**five  square  miles,"  as  provided  in  the  original  act,  and 
also  to  prohibit  the  running  at  large  of  geese  in  a  dis- 
trict so  formed.  Another  section  of  the  statute  was 
amended  so  as  to  prescribe  a  penalty  of  not  less  than 
$5.00  nor  more  than  $25.00,  to  be  assessed  against  any 
person  permitting  stock  to  run  at  large  in  the  district. 

A  district  was  formed  under  the  Act  of  1907,  prior 
to  the  enactment  of  the  amendatory  statute  in  1915,  and 
the  charge  against  appellant  is  for  allowing  his  stock  to 
run  at  large  in  said  district  since  the  passage  of  the  last 
statute. 

The  contention  of  counsel  for  appellant  is  that  the 
last  statute,  amending  the  old  one,  requiring  a  district  so 
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formed  to  be  not  less  than  five  miles  square,  operates  as  a 
dissolution  of  districts  of  smaller  area  formed  under  the 
old  statute ;  and  also  that,  even  if  the  old  district  was  not 
abrogated  by  the  new  statute,  the  penalty  prescribed  in 
the  new  statute  does  not  apply  to  it.  The  new  statute 
works  a  material  change  in  the  shape  of  a  district.  Under 
the  old  statute,  the  only  requirement  was  that  there  should 
be  an  area  of  at  least  five  square  miles,  whereas,  under 
the  last  statute,  the  requirement  is  that  it  must  be  at  least 
five  miles  square.  The  amendment  of  the  old  statute  is 
in  express  terms,  and  necessarily  constituted  a  substi- 
tution of  the  new  statute  for  the  old  one. 

There  can  be  no  question  about  the  new  statute  being 
exclusive  so  far  as  it  operates  prospectively,  as  no  au- 
thority remains  in  the  county  court  under  the  old  statute 
to  create  a  district  not  in  accordance  with  the  require- 
ments of  the  new  statute.  The  Attorney  General  insists 
that  the  new  statute  does  not  work  an  abrogation  of  a  dis- 
trict formed  under  the  old  statute  and  relies  upon  the 
mle  stated  in  some  quarters  that  an  amendatory  act 
should  not  be  construed  so  as  to  give  it  a  retroactive 
effect  to  affect  proce/sdings  instituted  or  judgments  and 
orders  rendered  prior  to  its  passage,  unless  specified  in 
express  terms.    36  Cyc,  p.  1223. 

It  is  perhaps  better  for  us  not  to  decide  now  what 
effect  the  new  statute  has  on  the  existence  of  a  district 
formed  under  the  old  act,  as  it  is  not  necessary  to  do  so 
in  this  case.  We  think  the  contention  of  appellant  that 
the  penalty  feature  of  the  new  statute  does  not  apply  to 
a  district  formed  under  the  old  act,  is  sound.  The  effect 
of  the  new  statute  is  to  substitute  its  provisions  and  to 
incorporate  them  fully  into  the  old  statute,  the  same  as 
if  they  had  been  originally  written  there,  but  if  the  terms 
of  the  old  statute  are  to  be  treated  as  unaffected  by  the 
new  so  far  as  concerns  districts  already  formed,  then 
it  necessarily  follows  that  the  penalty  feature  of  the 
statute,  which  is  only  prospective  in  its  operation,  could 
not  be  operative  so  far  as  concerned  districts  which  de- 
pended entirely  for  their  validity  upon  the  terms  of  the 
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old  statute.  In  other  words,  we  hold,  without  deciding 
whether  or  not  the  old  district  remains  in  force,  that,  con- 
ceding that  it  does,  the  penalty  prescribed  under  the  new 
statute  does  not  apply  to  it,  and  that  the  only  i>enalty  en- 
forceable there  is  the  one  prescribed  by  the  terms  of  the 
old  statute  of  impounding  stock  found  running  at  large. 
The  judgment  of  the  circuit  court  imposing  the  penalty 
on  appellant  is.  therefore,  reversed  and  the  cause  dis- 
missed. 


Heinemann  v.  Sweatt. 
Opinion  delivered  June  25,  1917. 

1.  Legislative  enactments— IMPROVEMENT  district— improper  de- 
scription.— In  the  creation  of  a  road  improvement  district  the  Legis* 
lature  included  certain  lands  therein;  held  although  the  court  is  certain 
that  the  Legislature  did  not  describe  the  land  intended,  the  court  has 
no  power,  in  considering  the  act,  to  order  a  change  in  the  description. 

2.  Improvement  districts— description  of  lands  included. — 
Much  is  to  be  left  to  the  judgment  and  discretion  of  the  Legislature  in 
creating  improvement  districts,  and  the  courts  should  always  respect 
that  determination,  unless  it  is  manifestly  arbitrary,  but  it  is  the 
duty  of  the  court  to  interfere  where  the  statute  shows  on  its  face  that 
it  is  arbitrary. 

3.  IMPROVEMENT  DISTRICTS — ARBITRARY  DESCRIPTION — VALIDITY. — Act 

No.  165,  Acts  of  1917,  undertook  to  create  an  improvement  district 
and  in  describing  lands  to  be  included  therein,  named  a  tract  several 
miles  from  the  proposed  improvement  and  omitted  intervening  tracts. 
Held,  the  statute  would  be  construed  as  arbitrary,  and  the  court, 
being  without  authority  to  change  the  descriptions,  that  the  whole 
statute  is  declared  void. 

Appeal  from  Jackson  Chancery  Court;  Geo.  T. 
Humphries,  Chancellor;  reversed. 

CampbeU  S  Suits,  for  appellant. 

1.  A  local  improvement  district  must  be  composed 
of  adjacent,  compact,  contiguous  and  continuous  terri- 
tory. The  question  of  boundaries  is  closely  scrutinized. 
The  lands  must  be  contiguous.  126  Ark.  416;  76.  172; 
122  Ark.  491;  120  Id.  230;  105  Id.  380;  35  Id.  58;  15  Cyc. 
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309 ;  28  Id.  120, 150, 193 ;  54  Ark,  321 ;  55  Id.  609 ;  lb.  618 ; 
35  Cyc.  856-7;  38  M  601, 

2.  The  Legislature  can  not  confer  on  Jackson 
County  extraterritorial  authority, 

3.  Publication  in  a  newspaper  in  Jackson  County 
can  not  bind  lands  in  Woodruff  County.  96  Ark.  410,  does 
not  help  defendant. 

Jno.  W.  (&  Jos  M.  Stayton,  for  apx>ellees. 

1.  The  Legislature  intended  to  include  the  W^^  of 
section  28,  not  26,  a  mere  clerical  error  which  is  subject 
to  correction.  35  Ark.  59;  37  Id.  495;  58  Id.  116;  100 
Id.  180. 

2.  But  the  Wy2  of  section  26  may  be  stricken  out 
and  the  validity  of  the  act  supported.  92  Ark.  100;  89 
Id.  466. 

3.  No  extraterritorial  jurisdiction  is  conferred 
upon  the  Jackson  County  court.    96  Ark.  417. 

4.  Publication  in  Jackson  County  newspapers  was 
sufficient.    83  Ark.  348 ;  96  Id.  424. 

McCULLOCH,  C.  J.  This  is  an  attack  upon  the  valid- 
ity of  a  statute  enacted  by  the  General  Assembly  of  1917 
(Act  No.  165),  creating  a  road  improvement  district  des- 
ignated as  Boad  Lnprovement  District  No.  3  of  Jackson 
County,  to  improve  a  public  road  in  that  county  known 
as  the  Newport  and  Augusta  Boad,  which  is  specifically 
described  in  the  statute.  The  controversy  arises  in  a  suit 
instituted  by  appellant  who  is  the  owner  of  a  tract  of  land 
within  the  boxmdaries  of  the  district,  against  the  commis- 
sioners named  in  the  statute,  and  appellant  seeks  to  re- 
strain the  commissioners  from  proceeding  with  the  con- 
struction, the  assessment  of  benefits  and  levy  of  taxes, 
and  the  issuance  of  bonds.  The  territory  embraced  in  the 
district  is  not  described  by  metes  and  bounds,  but  each 
tract  of  land  embraced  therein  is  described  according  to 
the  method  of  description  adopted  on  the  plats  of  the 
government  survey.  The  lands  lie  in  a  compact  body  on 
each  side  of  the  road  to  be  improved,  except  that  one 
tract  of  eighty  acres  is  disconnected  from  the  other  lands, 
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and  lies  two  miles  distant  from  any  of  the  other  tracts, 
and  two  miles  distant  from  the  road  to  be  improved,  the 
intervening  lands  not  being  embraced  in  the  district. 

The  situation  thus  described  with  respect  to  the  one 
disconnected  tract  is  the  ground  for  the  principal  attack 
made  in  this  case  on  the  validity  of  the  statute.  The 
road  is  on  the  section  line  between  sections  sixteen  (16) 
andeeventeen  (17),  sections  twenty  (20)  and  twenty-one 
(21),  sections  twenty-eight  (28)  and  twenty-nine  (29), 
and  sections  thirty-two  (32)  and  thirty-three  (33),  in 
township  (11)  north,  range  two  (2)  west,  but  no  part  of 
section  twenty-eight  (28),  which  abuts  on  the  road,  is  de- 
scribed. The  east  half  of  each  of  the  other  sections  abut- 
ting on  the  west  side  of  the  road  are  included,  and  the 
west  half  of  section  twenty-«ix  (26)  in  that  township  is 
included,  the  last  named  tract  being  entirely  disconnected 
from  the  main  body  of  lands  described,  and  all  of  sections 
twenty-seven  (27)  and  twenty-eight  (28)  lie  between  it 
and  the  proposed  road. 

It  is  insisted  by  counsel  for  appellee  that  the  inclu- 
sion of  the  east  half  of  section  twenty-six  (26)  was  an 
obvious  error  in  framing  the  statute  and  that  the  east  half 
of  section  twenty-eight  (28)  was  intended  to  be  included, 
and  ought  to  be  treated  as  being  included  in  the  district 
instead  of  the  tract  in  section  twenty-six  (26).  In  sup- 
port of  that  contention  counsel  call  attention  to  the  form 
in  which  the  f  ramers  of  the  statute  grouped  the  descrip- 
tions as  clearly  indicating  an  intention  to  describe  the 
west  half  of  section  twenty-eight  (28)  instead  of  the  west 
half  of  section  twenty-six  (26).  All  of  the  lands  on  the 
east  side  of  the  road  are  first  described  and  then  the  fol- 
lowing numbers  are  given  in  describing  the  lands  on  the 
west  side : 

**The  west  half  of  sections  sixteen  (16),  twenty-one 
(21),  twenty-six  (26)  and  thirty-three  (33),  of  township 
eleven  (11)  north,  range  two  (2)  west.'* 

(1)  The  method  of  description  adopted  by  the  Leg- 
islature does,  indeed,  indicate  an  intention  to  embrace  all 
the  lands  abutting  on  the  west  side  of  the  road,  and  this 
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would  indicate  that  a  mistake  was  made  in  describing  a 
portion  of  section  twenty-six  (26)  instead  of  a  portion  of 
section  twenty-eight  (28),  but  it  is  quite  a  different  ques- 
tion for  us  to  undertake  to  treat  this  as  merely  a  clerical 
error  and  undertake  to  correct  the  error  by  substituting 
a  description  of  land  which  the  f  ramers  of  the  statute  en- 
tirely omitted.  We  may  be  fully  satisfied  that  the  Leg- 
islature intended  to  describe  section  twenty-eight,  but  yet 
we  are  powerless  to  correct  the  error,  for  the  simple  rea- 
son that  to  do  so  would  be  purely  a  matter  of  legislation 
on  our  part.  That  would  constitute  an  amendment  of  the 
statute  to  conform  to  what  we  conceive  to  be  the  legisla- 
tive intent.  In  other  words,  the  case  presents  a  situation 
where  we  are  reasonably  certain  that  the  language,  used 
does  not  express  the  legislative  will,  yet  we  are  not  at  lib- 
erty to  substitute  the  language  which  we  think  will  ex- 
press it. 

The  question  comes  down  to  this :  Could  the  owner 
of  the  west  half  of  section  twenty-eight  (28)  complain  if 
we  were  to  construe  the  statute  to  include  that  tract! 
Unquestionably,  the  owner  could  complain,  for  the  simple 
answer  to  that  construction  would  be  that  the  Legislature 
has  not  written  the  words  into  the  statute  which  would 
constitute  authority  to  assess  that  tract  of  land  as  a  part 
of  the  lands  affected  by  the  improvement.  It  would  be 
clearly  a  judicial  encroachment  upon  the  rights  of  the 
owner  of  that  tract  for  the  courts  to  undertake  to  substi- 
tute words  describing  that  tract  of  land  instead  of  words 
which  the  framers  of  the  statute  used  in  describing  an- 
other tract.  If  the  Legislature  had  given  any  other 
method  of  description,  even  though  it  conflicted  with  the 
present  designation  of  boundaries  by  listing  the  lands,  we 
might  by  construction  reconcile  the  two  descriptions  by 
striking  out  words  in  one  of  the  methods  adopted  so  as  to 
conform  to  the  other  method,  but  here  we  only  have  one 
method  of  describing  the  lands  and  that  is  by  listing  the 
numbers  according  to  the  government  plats,  and,  if  we 
discard  that  description,  we  have  nothing  else  to  resort 
to  in  ascertaining  what  lands  are  to  be  included. 
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(2)  We  are  of  the  opinion,  therefore,  that  we  must 
treat  the  language  describing  the  lands  literally,  and  say 
that  the  Legislature  intended  to  describe  the  west  half 
of  section  twenty-six  (26),  and  to  omit  the  lands  in  sec- 
tion twenty-eight  (28).  That  being  true,  it  necessarily 
follows  that  the  act  is,  on  its  face,  arbitrary  and  discrimi- 
natory in  that  it  embraces  a  tract  of  land  two  miles  dis- 
tant from  the  other  lands  in  the  district  and  from  the  pro- 
posed road,  and  omits  the  intervening  lands.  In  other 
words,  the  Legislature  authorizes  the  taxation  of  a  tract 
of  land  two  miles  distant  from  the  improvement  and 
omits  the  two  sections  of  land  intervening,  and  it  is  a 
demonstrable  mistake  on  its  face.  Much  is  to  be  left  to 
the  judgment  and  discretion  of  the  Legislature  in  creat- 
ing improvement  districts,  and  the  court  should  always 
respect  that  determination,  unless  it  is  manifestly  arbi- 
trary, but  it  is  the  duty  of  the  court  to  interfere  where 
the  statute  shows  on  its  face  that  it  is  arbitrary.  Coff- 
mem  V.  St.  Frcmcis  Drainage  District,  83  Ark.  54. 

(3)  It  is  next  contended  that  we  may  strike  out  the 
description  of  the  land  in  section  twenty-six  (26)  so  as  to 
eliminate  that  tract  from  the  operation  of  the  statute  and 
uphold  the  district  as  to  the  other  lands  described.  Coun- 
sel invoked  the  doctrine  often  announced  in  decisions  of 
this  court  to  the  effect  that  the  unconstitutional  portion 
of  a  statute  may  be  stricken  out  without  impairing  the 
effect  of  the  remainder  where  the  provisions  are  wholly 
independent  and  it  can  be  seen  that  the  lawmakers  would 
have  enacted  the  remaining  part  of  the  statute.  Park- 
view Land  Co.  v.  Road  Improvement  District  No.  1,  92 
Ark.  93,  is  a  typical  case  announcing  that  doctrine.  ^  The 
doctrine  can  not  be  applied,  however,  in  a  case  like  this 
which  affects  the  validity  of  an  assessment  of  lauds  ac- 
cording to  legislative  determination.  We  must  treat  the 
statute  as  a  determination  by  the  Legislature  that  it  is 
appropriate  and  just  to  impose  the  cost  of  the  improve- 
ment upon  all  of  the  tracts  of  land  included  in  the  dis- 
trict, and  if  we  strike  out  one  of  the  tracts  we  vary  the 
legislative  decision  and  impose  an  additional  burden  on 


Digitized  by  VjOOQIC 


ARK.]  HeINEMANN  V.  SwEATT.  75 

the  other  lands  described.  We  can  not  include  section 
twenty-eight  (28)  in  the  district  because  the  Legislature 
has  given  no  authority  to  do  so,  and  to  uphold  the  valid- 
ity of  the  district  with  section  twenty-six  (26)  excluded 
would  be  to  create  an  improvement  district  different 
from  that  authorized  by  the  Legislature.  This  feature  of 
the  case  is,  we  think,  ruled  by  the  decision  of  this  court  in 
Norton  v.  Bacon,  113  Ark.  566,  where  we  said:  **To  ex- 
clude the  territory  from  the  plat  would  be  to  form  a  dis- 
trict of  less  territory  than  that  included  in  the  bounda- 
ries set  forth  therein ;  and,  on  the  other  hand,  if  we  should 
include  that  territory  in  the  district,  it  would  be  done 
without  notice  having  been  given  to  the  owner  as  re- 
quired by  the  statute.  So  we  Jthink  that  there  is  a  fatal 
variance  between  the  description  of  the  lands  embraced 
in  the  notice  and  those  included  in  the  plat  and  that  this 
invalidates  the  formation  of  the  district." 

The  principle  announced  in  that  case  was  reaffirmed 
in  Paschal  v.  Swepstofi,  120  Ark.  230.  The  tract  of  land 
in  question  forms  a  very  small  part  of  the  large  territory 
embraced  in  the  district,  but  we  can  not  treat  it  as  being 
too  insignificant  to  be  seriously  taken  into  account  in  ad- 
judicating the  rights  of  the  parties  who  own  lands  in  the 
district.  We  do  not  know  what  its  value  really  is  com- 
pared with  the  other  lands  in  the  district.  We  must  as- 
sume, at  least,  that  it  is  of  substantial  value,  and  that  is 
sufficient  to  call  for  the  application  of  the  principle  herein 
announced,  for  if  we  undertake  to  vary  the  application  of 
those  principles  according  to  the  amount  or  value  in- 
volved, we  would  have  a  very  uncertain  rule. 

Our  conclusion,  therefore,  is  that  the  words  of  de- 
scription employed  by  the  lawmakers  can  not  be  varied 
and  that,  reading  the  descriptions  literally,  we  find  a  stat- 
ute which  is  so  arbitrary  and  discriminatory  on  its  face 
that  it  is  void.  The  decree  is,  therefore,  reversed  and 
the  cause  remanded  with  directions  to  enter  a  decree  in 
accordance  with  this  opinion. 
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Chittenden  Investment  Co.  v.  Whitman. 
Opinion  delivered  June  25,  1917. 

Judicial  sales— report  op  commissioner— pinality.— The  report  of  the 
commissioner  in  chancery,  concerning  a  sale  of  lands  by  him  as  com- 
missioner, held,  prima  facie  correct,  and  to  furnish  a  sufficient  basis 
for  the  confirmation  of  the  sale,  and  also  is  prima  facie  proof  of  a 
redemption  within  the  statutory  period. 

Appeal  from  Mississippi  Chancery  Court,  Osceola 
District;  Chas.  D.  Frier  son,  Chancellor;  aflSrmed. 

L.  P.  Berry  J  for  appellant. 

1.  The  lands  were  not  redeemed  within  the  time 
allowed  by  law.  If  Act  262,  Acts  1909,  applies  the  time 
for  redemption  had  expired,  but  if  the  Act  1915,  passed 
eighty-four  days  after  the  sale  applies  the  redemption 
is  in  time.  The  last  act  is  not  retroactive,  and  does  not 
apply  to  sales  prior  to  its  passage.  It  can  not  affect 
vested  rights.    86  Ark.  255 ;  8  Cyc.  940,  note  56. 

The  right  to  redeem  depends  on  the  statute  in  force 
at  the  time  of  sale.    51  Ark.  453 ;  99  Id.  324 ;  105  Ark.  40. 

J.  T.  Costoriy  for  appellee. 

1.  The  land  was  redeemed  within  the  year.  The  re- 
port of  the  commissioner  shows  it.  The  law  presumes 
the  commissioner  did  his  duty  and  that  the  redemption 
money  was  paid  within  the  year.  96  Ark.  477;  19  Md. 
375;  60  Tenn.  (1  Baxter)  410. 

2.  The  so-called  receipt  is  no  part  of  the  evidence 
and  should  not  have  been  admitted  as  part  of  the  tran- 
script.    114  Ark.  184;  127  Ark.  274. 

statement  by  the  court. 

The  board  of  directors  of  the  St.  Francis  Levee  Dis- 
trict instituted  an  action  in  the  chancery  court  against 
Jessie  Murray  et  al.,  and  certain  lands  in  Mississippi 
County  to  foreclose  the  lien  of  the  levee  district  for  the 
unpaid  levee  taxes  for  the  year  1913. 

At  the  September  term,  1914,  of  the  chancery  court 
a  decree  was  entered  for  the  amount  of  the  unpaid  levee 
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taxes  and  the  amount  due  upon  each  tract  was  set  oppo- 
site a  particular  description  of  the  tract  of  land.  The  de- 
cree provided  that  if  the  judgment  for  the  taxes  be  not 
paid  that  the  lands  be  sold  in  payment  therefor.  The 
derk  of  the  court,  under  our  statutes,  is  ex-officio  commis- 
sioner in  chancery  and  was  appointed  by  the  court  to 
make  the  sale. 

The  lands  involved  in  this  suit  were  embraced  in  the 
decree  and  are  described  as  follows : 

The  east  half  of  northeast  quarter,  section  33,  town- 
ship 10  north,  range  8  east,  and  the  northeast  quarter  of 
section  33,  township  11  north,  range  8  east,  all  in  Mis- 
sissippi County,  Arkansas. 

At  the  February,  1915,  term  of  the  chancery  court 
the  commissioner  filed  a  report  showing  that  the  lands 
embraced  in  this  action  and  which  were  particularly  de- 
scribed in  the  report  had  been  sold  after  having  been  ad- 
vertised as  directed  in  the  decree  and  that  the  Crittenden 
Investment  Company  became  the  purchaser  thereof.  The 
court  made  an  order  directing  that  the  cause  be  continued 
f  or  tl^e  expiration  of  the  right  of  redemption. 

^^^t  the  September,  1916,  term  of  the  chancery  court 
the.fipflunissioner  filed  his  report  as  follows: 

.v.*?.Mrour  subscriber  respectfully  reports  that  in  pur- 
suf^nqe^of  the  directions  and  authority  contained  in  the 
doei^tal  order  made  and  rendered  by  this  Honorable 
Coiyrt,at  its  September  term,  1914,  in  the  cause  therein 
p^n^iBg  wherein  the  Board  of  Directors  of  St.  Francis 
Leyee  District  is  the  plaintiff  and  Jessie  Murray  et  ah 
and  certain  lands  were  the  defendants,  he  did  on  the  17th 
d^y  of  November,  1914,  after  due  advertisement  in  the 
i^^nner  and  for  the  length  of  time  as  prescribed  by  law, 
iu.  the  Osceola  Tijnes,  a  newspaper  published  in  the  Os- 
ceola district  of  said  county  and  State  aforesaid,  offer  for 
sale  to  the  highest  bidder,  for  cash,  at  the  front  door  of 
the  courthouse  in  the  city  of  Osceola,  Arkansas,  the  lands 
despiibed  in  the  above-mentioned  decree  for  the  levee 
tg^ces  fior  the  year  1913,  report  of  which  sale  has  been 
6led  and  approved  by  this  Honorable  Court,  and  this  rcT 
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port  is  final  thereto.    The  following  list  of  lands  were  re- 
deemed after  and  within  one  year  from  the  day  of  the 
sale: 
Description  S.  T.  R.  Date  Redemption 

NE%  33  11  8  

EVs  NE14  33  10  8  2/5/16 

All  of  which  is  respectfully  submitted. 

M.  A.  Potts, 
Commissioner  in  Chancery.** 

At  the  same  term  of  the  court,  the  Crittenden  Invest- 
ment Company  filed  exceptions  to  the  report  and  in  its 
exceptions  stated  that  it  had  become  the  purchaser  of  the 
lands  at  the  commissioner's  sale  thereof  for  the  sum  of 
$29.29,  and  said  land  had  not  been  redeemed  within  one 
year  from  the  date  of  sale.  The  exceptions  were  duly 
verified  by  one  of  the  attorneys  of  the  company.  The  ex- 
ceptions were  overruled  by  the  court  and  the  Crittenden 
Investment  Company  has  appealed. 

HART,  J.,  (after  stating  the  facts).  There  appears 
in  the  transcript  what  purports  to  be  a  redemption  certifi- 
cate showing  the  date  of  redemption  of  one  of  the  tracts 
of  land  in  controversy  in  this  case  and  on  another  page 
what  purports  to  be  a  list  of  lands  returned  delinquent 
by  the  St.  Francis  Levee  District.  The  lands  in  question 
are  particularly  described  in  those  papers.  In  response 
to  a  petition  for  certiorari  by  appellees,  the  clerk  certi- 
fied that  these  pages  of  the  transcript  were  not  properly 
a  part  of  the  record  on  this  appeal.  There  is  nothing  in 
the  record  tending  to  contradict  the  certificate  of  the 
clerk  and  it  will  be  taken  as  correct. 

It  appears  from  the  decree  itself  that  the  exceptions 
were  heard  on  the  original  complaint  and  decree,  proof 
of  publication,  the  report  of  sale,  and  the  exceptions 
thereto  by  the  Crittenden  Investment  Company.  The  re- 
port of  sale  states  that  the  lands  in  question  were  re- 
deemed within  one  year  from  the  day  of  sale.  This  re- 
port was  made  by  the  clerk  of  the  court,  who  under  our 
statute  is  ex-officio  commissioner  in  chancery.  Acts  of 
1903,  page  323. 
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The  commissioner  made  his  report  of  sale  in  the  dis- 
charge of  an  official  duty  as  directed  by  the  decree  of 
sale.  The  Crittenden  Investment  Company,  being  the 
purchaser  at  the  sale,  made  itself  a  party  to  the  action  for 
all  purposes  connected  with  the  sale.  It  filed  exceptions 
to  the  report  of  the  commissioner,  but  no  proof  was  of- 
fered in  support  of  its  exceptions.  The  report  of  the 
oommissioner  was  prima  facie  correct  and  furnished  suf- 
ficient basis  for  the  confirmation  of  the  sale.  24  Cyc.  33 ; 
Childress  v,  Harrison,  1  Baxter  (Tenn.)  410;  Wigginton 
V.  Nehan  (Court  of  Appeals  of  Kentucky),  76  S.  W.  196; 
Oliphant  v.  Burns  (Court  of  Appeals  of  New  York),  40 
N.  E.  980;  Laidley  v.  Jasper,  49  W.  Va.  526,  39  S.  E.  169, 
and  Bolgiano  v.  Cooke,  19  Md.  375. 

There  is  contained  in  the  report  opposite  the  descrip- 
tion of  one  of  the  tracts  the  figures  *' 2/5/16.''  It  is  con- 
tended that  these  figures  indicate  that  the  land  was  re- 
deemed on  February  5, 1916,  which  was  more  than  a  year 
after  the  day  of  sale.  It  is  true  figures  are  sometimes 
used  to  indicate  the  day  of  the  month  and  the  year  on 
which  transactions  occurred,  but  we  do  not  think  that 
these  figures  should  be  sufficient  to  overcome  the  positive 
statement  of  the  commissioner  that  the  lands  were  re- 
deemed within  one  year  from  the  day  of  sale.  It  must  be 
remembered  that  both  the  figures  and  the  statement  that 
the  lands  had  been  redeemed  within  one  year  from  the 
day  of  sale  were  made  by  the  commissioner  in  an  official 
report  to  the  court  and  the  figures  used  are  not  sufficient 
proof  to  overcome  the  positive  words  used  in  the  report 
that  the  lands  had  been  redeemed  within  one  year  from 
the  day  of  sale. 

It  is  also  sought  to  uphold  the  decree  on  the  ground 
that  the  period  of  redemption  was  extended  to  five  years 
by  Act  43  of  the  Acts  of  1915.  See  Acts  of  1915,  page 
123.  On  the  other  hand,  it  is  contended  by  the  counsel 
for  appellant  that  the  sale  having  been  made  before  the 
passage  of  this  act  that  it  did  not  apply.  The  views  we 
have  expressed  make  it  unnecessary  to  decide  this  ques- 
tion. 

It  follows  that  the  decree  will  be  affirmed. 


Digitized  by  VjOOQIC 


80  Mills,  Receiveb,  v.  Frankun.  [190 

Mills,  Receiver  Ft.  Smith  &  Western  Bd.  Co.,  v. 
Franklin. 

Opinion  delivered  June  25,  1917. 

1.  Carriers — cold  waiting  room — ^damages — ^jury  question. — Appel- 
lant, a  passenger  on  defendant  railway,  testified  that  she  was  obliged 
to  wait  several  hours  in  a  waiting  room  without  a  fire,  and  that  she 
sustained  certain  injuries  thereby.  Defendant's  employees  testified 
that  there  was  a  fire  in  the  room.  Held,  whether  the  failure  to  heat 
the  room  was  the  proximate  cause  of  the  injury  was  for  the  jury. 

2.  .Carriers — injury   to   passenger — failure   to   heat   waiting 

room. — Plaintiff,  a  passenger,  sued  the  defendant  for  damages  re- 
sulting from  exposure  to  cold  in  a  waiting  room  in  which  no  fire  was 
maintained.  Held,  an  instruction  on  the  measure  of  damages  prop- 
erly included  compensation  for  "pain  and  anguish,  if  any,  both  of 
body  and  mind,  *  *  and  for  the  diminution,  if  any,  of  her  physical 
health  and  vigor,  and  also  such  sums  of  money  as  the  evidence  shows, 
if  any,  she  was  compelled  to  expend  for  medicine  and  medical  atten- 
tion." 

8.  Carriers— duty  to  maintain  comfortable  waiting  rooms. — 
A  carrier  of  passengers  is  required  to  keep  its  waiting  rooms  comfort- 
ably warm  for  passengers,  and  it  is  liable  for  damges  resulting  from  a 
failure  to  discharge  that  duty. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith 
District ;  Paul  Little,  Judge ;  affirmed. 

Warner  <&  Warner,  for  appellant. 

1.  The  court  erred  in  refusing  to  instruct  the  jury 
to  return  a  verdict  for  defendant.  Defendant  was  not 
an  insurer  of  plaintiff  *s  safety  while  in  the  waiting  room 
and  owed  her  no  duty  to  exercise  the  highest  degree  of 
care  for  her  protection.  The  only  duty  imposed  by  law 
was  to  exercise  ordinary  care  to  protect  her  while  she 
was  waiting  at  the  station.  96  Ark.  311 ;  33  L,  R.  A.  (N. 
S.)  855.  A  carrier  is  not  responsible  for  delays  caused 
-by  vis  major,  or  act  of  God — ^high  water  and  washouts. 
Even  if  negligent  in  not  properly  heating  the  waiting 
room,  plaintiff  could  not  recover  damages  because  her  in- 
juries— pneumonia  and  inflammation  of  the  ovary — ^were 
not  shown  to  have  been  the  natural  and  probable  conse- 
quence of  any  act  of  negligence  of  defendant. 

It  is  fundamental  that  no  case  of  negligence  is  estab- 
lished unless  a  causal  connection  between  the  act  of  neg- 
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ligence  ftpd.th^  injury  sustained  is  clearly  established. 

100  Ark  462 ;  97  Id.  576 ;  66  Id.  68  ;.69  Id.  402 ;  4  B.  C.  L. 
1141;  §  584;  48  L.  R.  A.  (N.  S.)  93.  The  burden  was  on 
plaintiff  to  show  negligence  and  that  the  alleged  injuries 
were  proximately  caused  by  defendant's  negligence.  13 
Cyc  216;  76  la.  744;  21  Ark.  433;  30  Id.  50,  55;  116  Id. 
82 ;  23  Fed.  14.  Verdicts  can  not  be  based  or  predicated 
upon  conjecture  or  mere  speculation*  183  S.  W.  b38 ;  70 
So.  467;  88  S.  W.  767;  96  Id.  1045;  190  Fed.  717;  65  So. 
981 ;  133  N.  W.  142 ;  105  Ark.  161.  See  also  137  Pac.  705 ; 
24  U.  S.  (L.  Ed.)  256. 

2.  The  court  erred  in  refusing  to  give  instruction 
No.  9,  requested  by  defendant.  It  is  the  duty  of  a  person 
rightfully  upon  depot  premises  to  exercise  ordinary  care 
for  his  own  safety  and  to  exercise  such  care  as  is  com- 
mensurate with  the  apparent  danger  to  be  avoided  under 
the  particular  conditions.    119  Ark.  287 ;  120  Id.  394,  399. 

3.  It  was  error  to  give  No.  4,  requested  by  plaintiff 
on  the  measure  of  damages.    79  Ark.  484;  102  Id.  246; 

101  Id.  90;  118  Id.  13,  16;  8  R.  C.  L.  442,  §  14;  105  Ark. 
205 ;  109  M  4. 

4.  It  is  error  to  give  conflicting  instructions.  65 
Ark.  259 ;  95  Id.  509 ;  99  Id.  377 ;  110  Id.  197. 

Ogleshy,  Cravens  &  Ogleshy,  for  appellee. 

1.  There  was  no  error  in  refusing  the  peremptory 
instruction.  Plaintiff  was  a  passenger  in  defendant's 
waiting  room.  96  Ark.  311,  cited  by  appellant,  is  a  dif- 
ferent tese.  Plaintiff's  instruction  No.  1  states  the  law. 
70  Ark.  136.  On  defendant's  own  instructions  the  jury 
found  that  defendant  failed  to  exercise  ordinary  care  in 
heating  its  waiting  room. 

2.  The  question  of  proximate  cause  was  submitted 
to  the  jury  on  proper  instructions.  83  Ark.  584;  94  U.  S. 
.469.  The  case  100  Ark.  462  is  not  applicable.  Whether 
the  failure  to  heat  the  waiting  room  was  the  proximate 
cause  of  the  injuries  was  a  question  of  fact  for  the  jury — 
the  evidence  is  conflicting  and  the  verdict  should  n6t  be 
disturbed. 
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3,  The  cases  cited  by  appellant  do  not  apply.  119 
Ark.  287;  120  M  394. 

4.  Instruction  No.  4  for  plaintiff  was  properly 
given.    83  Ark.  584.    There  is  no  reversible  error. 

STATEMENT  BY  THE  COURT. 

Appellee  sued  appellant  to  recover  damages  for  fail- 
ing to  keep  heated  a  waiting  room  at  one  of  the  stations 
on  appellant's  line  of  road  where  she  was  compelled  to 
stay  for  several  hours  while  waiting  for  a  train. 

According  to  the  testimony  of  appellee  she  went  from 
Fort  Smith,  in  the  State  of  Arkansas,  to  Boley,  in  the 
State  of  Oklahoma,  on  January  16,  1916.  She  boarded 
one  of  appellant's  passenger  trains  on  January  21,  1916, 
for  her  home  at  Fort  Smith.  She  had  her  baby  with  her 
and  was  in  good  health  at  the  time.  About  1  o'clock  p.  m. 
of  that  day  her  train  arrived  at  Dustin,  Oklahoma,  where 
she  was  told  by  the  conductor  /that  she  would  have  to  get 
off  the  train  on  account  of  the  high  water  and  wait  at  the 
station  for  the  next  train.  She  was  told  that  she  would 
get  a  train  about  7:30  o'clock  that  evening.  She  was  a 
colored  woman  and  went  into  the  colored  waiting  room 
at  Dustin.  There  was  no  fire  in  the  waiting  room  and  it 
was  very  cold  and  damp.  She  requested  the  employees 
of  appellant  to  build  a  fire  in  the  waiting  room.  She  was 
told  that  the  flue  was  stopped  up  with  soot  and  that  no 
fire  could  be  made.  She  was  not  allowed  to  pull  down  an 
open  window  because  she  was  told  that  some  smoke  came 
into  the  room  from  another  part  of  the  station  building 
if  the  window  was  closed.  She  never  left  the  waiting  room 
but  one  time  and  that  was  to  go  into  the  baggage  room  to 
get  a  quilt  to  wrap  up  her  baby,  who  was  cold.  She  was 
compelled  to  remain  there  from  1  o'clock  p.  m.  on  Janu- 
ary 21  inst.  to  4:10  o'clock  a.  m.  on  January  22.  On  ac- 
count of  the  exposure  to  the  cold  appellee  had  a  hard  chill, 
followed  by  a  fever,  before  getting  on  the  train.  After 
arriving  at  Fort  Smith,  she  was  confined  for  about  four 
weeks,  suffering  from  pneumonia,  which  affected  her  left 
ovary.    On  account  of  her  sickness  she  was  compelled  to 
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expend  about  $150  for  medicine,  a  nnrse  and  physician. 
She  suffered  intense  pain,  and  further  testified  at  the  trial 
that  she  then  suffered  with  her  ovary,  back  and  head,  and 
was  unable  to  do  her  household  work.  A  colored  physi- 
cian attended  her  and  he  testified  that  she  had  a  severe 
case  of  pneumonia  in  the  right  lung  and  that  this  was 
brought  on  by  her  exposure  to  the  cold.  He  further  tes- 
tified that  her  left  ovary  finally  became  infected. 

The  testimony  on  the  part  of  appellant  tended  to 
prove  that  the  waiting  room  had  a  fire  and  that  it  was 
comfortable.  That  no  smoke  could  have  gotten  into  the 
negro  waiting  room  and  that  coal  was  put  in  the  stove  at 
regular  intervals  during  all  the  time  appellee  was  in  the 
waiting  room  and  that  it  was  kept  comfortable  during 
the  whole  time  she  was  there.  It  is  also  shown  by  the 
defendant  that  she  had  ovarian  trouble  before  she  made 
the  trip  in  question;  that  while  pneumonia  frequently  re- 
sults from  exposure  and  sometimes  develops  in  six  hours, 
that  ovarian  trouble  could  not  develop  in  six  hours  after 
contracting  pneumonia. 

The  jury  returned  a  verdict  for  appellee  in  the  sum 
of  $750,  and  from  the  judgment  rendered  appellant  prose- 
cutes this  appeal. 

HART,  J.,  (after  stating  the  facts).  (1)  It  is  ear- 
nestly insisted  by  counsel  that  the  court  erred  in  not 
directing  a  verdict  for  appellant.  We  think  the  question 
of  whether  or  not  the  failure  to  heat  the  waiting  room 
was  the  proximate  cause  of  appellee's  injury  was  one  of 
fact  for  the  jury.  Counsel  for  appellant  insists  that  the 
verdict  could  only  have  been  the  result  of  conjecture  or 
surmise  on  the  part  of  the  jury,  but  we  do  not  agree  with 
them  in  this  contention.  Appellee  testified  that  she  was 
perfectly  well  when  she  started  on  her  journey  and  until 
after  she  was  exposed  to  the  cold  for  several  hours  in  the 
waiting  room  at  Dustin.  She  stated  that  she  had  not  been 
exposed  to  cold  at  any  other  time  during  her  journey,  but 
on  the  other  hand  that  she  had  been  perfectly  comfort- 
ably situated  until  she  went  into  the  colored  waiting  room 
at  Dustin.    According  to  her  testimony  she  was  exposed 
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to  the  cold  there  from  1  o'clock  in  the  af ternocaii i^i^/J 
o'clock  in  the  morning.  She  was  compelled  to.sij^.ij^f;^ 
cold  room  with  the  window  up  and  the  station  agent  failQcJ 
or  refused  to  build  a  fire  for  her.  She  had  a  severe  chill 
followed  by  a  fever  when  she  left  there  for  home.  She 
suffered  from  a  severe  case  of  pneumonia,  and,  according 
to  her  own  testimony  and  that  of  her  physician,  her  left 
ovary  became  affected  by  reason  thereof.  The  evidence 
adduced  in  her  behalf  was  flatly  contradicted  by  that  ad- 
duced in  favor  of  appellant.  This  raised  an  issue  of  fact 
for  the  jury  to  determine.  This  court  upheld  the  verdict 
of  a  jury  under  a  similar  state  of  facts  in  Kansas  City 
Southern  Raiway  Co.  v.  Cofefc,  118  Ark.  569,  and  St.  L.,  I. 
M.  (&  8.  Ry.  Co.  V.  Hook,  83  Ark.  584. 

(2)  It  is  next  insisted  by  counsel  for  appellant  that 
the  court  erred  in  giving  instruction  No.  4  on  the  meas- 
ure of  damages.    The  instruction  is  as  follows : 

**You  are  also  instructed  that  if  you  find  for  the 
plaintiff  you  will  award  her  such  damages  as  will  fairly 
compensate  her  for  aU  pain  and  anguish,  if  any,  both  of 
body  and  mind,  suffered  by  plaintiff  on  account  of  the  in- 
juries received  and  for  the  diminution,  if  any,  of  her 
physical  health  and  vigor,  and  also  such  sums  of  money 
as  the  evidence  shows,  if  any,  she  was  compelled  to  ex- 
pend for  medicine  and  medical  attention." 

Various  objections  are  raised  to  the  instruction.  In 
the  first  place,  it  is  urged  by  counsel  that  it  was  the  duty 
of  appellee  to  have  gone  to  some  house  in  Dustin  where 
there  was  a  fire  when  the  agent  refused  to  build  a  fire  in 
the  waiting  room.  It  may  be  said  that  this  objection  does 
not  affect  the  measure  of  damages  but  rather  bears  on 
the  question  of  the  contributory  negligence  of  appellee. 
Besides,  there  were  no  houses  in  the  town  of  Dustin 
wjbier:^  z^groes  were  entertained  and  the  nearest  negro 
r0si4enqe  was  three  and  one-half  miles  in  the  country.  Ap- 
p^^^e  was  expecting  the  train  to  arrive  at  any  time  from 
7?S0[inthe  afternoon  until  4:10  o'clock  the  next  morning. 
It^thjer^for^  was  not  practical  for  her  to  have  gone  in 
9earQ^  of  another  place  to  stay,  even  if  she  had  been  rea- 
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fionably  certain  there  was  a  place  of  entertainment  open  to 
her  in  the  town.  According  to  the  testimony  of  appellee 
and  her  physician  her  exposure  to  the  cold  in  the  waiting 
room  caused  her  to  have  pneumonia.  She  also  testified 
that  she  contracted  acute  inflammation  of  the  left  ovary 
by  being  exposed  to  the  cold  in  the  waiting  room ;  that 
she  suffered  severe  pain  and  continued  to  suffer  it  at  the 
time  of  the  trial.  From  this  the  jury  might  have  found 
that  she  would  necessarily  suffer  pain  for  a  period  of  time 
in  the  future.  The  instruction  is  in  accord  with  the  prin- 
ciples of  law  laid  down  in  Arkansas  Southwestern  Rail- 
road Co.  V.  Wingfield,  94  Ark.  75,  and  Scidlin  et  al.,  Re- 
ceivers, V.  Vlning,  127  Ark.  183, 191  S.  W.  924. 

In  St.  Louis,  Iron  Mountain  (&  Southern  Railway  Co. 
V.  Hook,  supra,  the  court  held  that  in  an  action  against 
a  railroad  company  for  injuries  resulting  from  the  com- 
pany's failure  to  heat  its  waiting  room,  causing  the  plain- 
tiff to  be  ill  for  some  weeks  from  a  dangerous  malady,  it 
was  not  error  to  instruct  the  jury  to  compensate  plain- 
tiff *^for  the  diminution,  if  any,  of  his  physical  health 
and  vigor  occasioned  by  the  alleged  wrong  sued  for.'' 

(3)  Complaint  is  also  made  by  appellant  at  some  of 
the  instructions  given  by  the  court  at  the  request  of  ap- 
pellee and  at  the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  appellant.  We  do  not  deem  it  neces- 
sary to  set  out  these  instructions  or  to  comment  on  them 
at  length.  In  the  case  of  St.  L.,  I.  M.  <&  S.  Ry.  Co.  v.  Hook, 
supra,  and  K.  C.  So.  Ry.  Co.  v.  Cohh,  supra,  the  court 
held  that  it  was  the  duty  of  a  railroad  to  keep  its 
waiting  rooms  comfortable  and  to  provide  reasonable 
accommodations  for  passengers  at  their  stations.  The 
court  further  held  that  in  the  discharge  of  this  duty 
the  railroad  company  must  exercise  ordinary  , care  to 
keep  its  waiting  rooms  comfortably  warn,  attla  ^if',it 
fails  to  exercise  such  care  and  the  passenger'  M^il^<^r^ 
injury  as  a  direct  result 'of  such  failure,  the  I'Sotrodd  c6m- 
pany  will  be  liable  in  damages.  The  court  g^^  instruc- 
tions both  at  the  request  of  appellant  arid  aJD^ell^Mh^l^i- 
cord  with  the  principles  of  law  laid  dorwh4h^thbfe4  ^Jsi^^. 
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The  only  issue  of  fact  was  whether  or  not  the  railroad 
company  failed  to  heat  its  waiting  room  and  whether 
this  was  the  proximate  cause  of  appellee's  injury.  Ap- 
pellee on  the  one  hand  testified  that  there  was  no  fire  in 
the  waiting  room  and  that  she  suffered  so  much  in  con- 
sequence that  she  contracted  pneumonia.  On  the  other 
handy  appellant's  agents  testified  that  there  was  a  fire  in 
the  waiting  room.  This  disputed  question  of  fact,  to- 
gether with  the  accompanying  question  of  whether  or  not 
this  caused  appellee's  illness,  was  fully  and  fairly  sub- 
mitted to  the  jury  according  to  the  principles  of  law  above 
announced. 

We  find  no  prejudicial  error  in  the  record  and  the 
judgment  will  be  affirmed. 


Bbown  v.  Cone. 
Opinion  delivered  June  25,  1917. 

Principal  and  agent — horse  dealer — authority  to  warrant. — 
The  general  agent  of  a  horse  dealer  held  to  have  the  implied  authority 
to  warrant  the  soundness  of  horses  intrusted  to  him  for  sale. 

Appeal  from  Chicot  Circuit  Court;  Turner  Butler, 
Judge ;  reversed. 

Street  &  Burnside,  for  appellant. 

1.  It  was  error  to  give  the  peremptory  instruction. 
A  dear  case  of  warranty  by  the  agent,  Shaw,  was  made. 
The  unsoundness  of  the  mules  was  not  an  apparent,  but  a 
latent,  defect.  There  was  an  express  warranty  as  to 
soundness,  and  the  agent  was  acting  within  the  apparent 
scope  of  his  authority.  48  Ark.  138, 145 ;  19  L.  R.  A.  822 ; 
103  Ark.  86;  49  Id.  323;  96  Id.  460;  17  L.  R.  A.  642;  67 
Wash.  403;  29  Am.  Cas.  474;  Oliphant  on  Horses  (3  ed.), 
124;  31  Cyc.  1354. 

2.  What  constitutes  a  warranty  was  a  question  for 
the  jury.  11  Ark.  341 ;  94  Id.  293 ;  97  Id.  438 ;  99  Id.  490 ; 
48  7d.  177;71/d.  305. 
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3.  There  was  a  conflict  in  the  evidence^  and  it  was 
error  to  take  the  case  from  the  jury.  103  Ark.  425 ;  89 
Id.  368. 

U.  J.  Cone,  for  appellee. 

1.  Shaw  was  not  the  general  agent  of  Cone.  He 
was  a  special  agent  to  sell  and  had  no  authority  to  war- 
rant soundness ;  nor  was  it  within  the  apparent  scope  of 
his  authority.  48  Ark.  138;  31  Cyc.  1269,  note  34;  103 
Ark.  86;  103  Ind.  274;  155  Id.  274;  58  N.  E.  194;  29  Am. 
Cas.  474,  480, 483,  etc. 

A  person  dealing  with  an  agent  must  ascertain  his 
authority.  62  Ark.  33,  40;  92  Id.  320;  105  Id.  Ill,  115; 
117  Id.  173 ;  23  Id.  411 ;  31  Id.  212 ;  100  Id.  360 ;  94  Id.  505 ; 
55  Id.  629;  31  Cyc.  1322.  The  transactions  and  declara- 
tions of  an  agent  are  not  of  themselves  evidence  of  his 
agency  as  against  the  principal.  33  Ark.  252 ;  78  Id.  321 ; 
85  Id.  256;  31  Id.  212;  93  Id.  603;  44  Id.  213,  etc.  The 
warranty,  if  made  was  a  collateral  contract.  40  Cyc. 
492 ;  35  Id.  366,  note  81.  If  made,  it  was  outside  of  the 
agent's  apparent  authority.  31  Cyc.  1353;  35  Id.  367, 
note  89;  31  Id.  1567-8;  Clark's  El.  Law,  No.  149,  citing 
Tiflfany  on  Eq.  No.  180. 

3.  The  burden  of  proof,  as  to  agency,  was  on  appel- 
lant. The  presumption  is  that  Shaw  had  authority  and 
it  devolved  on  the  principal  to  show  that  Shaw  had  no 
authority  to  make  the  warranty.  31  Cyc.  1647  (9) ;  105 
Ark.  Ill ;  Am.  Cas.  1914,  D.  P.  800. 

4.  The  act  of  the  agent,  within  the  scope  of  his 
agency,  binds  the  principal.  31  Cyc.  1552 ;  1554,  and  note 
35 ;  114  Ala.  377 ;  136  N.  C.  443 ;  67  L.  B.  A.  977 ;  22  Conn. 
379;  58  Am.  Dec.  429;  Mechem  on  Agency,  550.  The 
agent  was  not  personally  bound.  lb.;  26  N.  Y.  117 ;  134 
Id.  108;  31  N.  E.  246;  89  Am.  Dec.  64;  22  Conn.  379;  58 
Am.  Dec.  429;  11  Id.  Ill;  91  Id.  469,  471;  31  Cyc.  1553, 
1642 ;  9  Id.  316-17 ;  92  Ark.  535. 

STATEMENT  BY  THE  COURT. 

John  Brown  sued  W.  T.  Cone  and  John  Shaw  before 
a  justice  of  the  peace  to  recover  damages  for  an  alleged 
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breach  of  warranty  for  the  soundness  of  two  mules 
bbught  by  him  from  them.  He  obtained  judgment  by  de- 
fault before  the  justice  of  the  peace  and  the  defendants 
appealed  to  the  circuit  court.  The  facts  are  substantially 
as  follows : 

N  .  W.  T.  Cone  lived  at  Montrose,  Arkansas,  and  sent 
hia  agent,  John  Shaw,  to  Eudora,  Arkansas,  to  sell  a  car 
load  of  mules  for  him.  .  Shaw  sold  two  young  mules  to 
John  Brown  for  the  sum  of  $300.  When  Brown  got  home 
that  afternoon  he  discovered  that  the  mules  had  a  severe 
form  of  distemper.  He  called  in  a  veterinary  surgeon  to 
ftreat>the  mules.  One  of  them  died  and  the  other  one 
:finally  recovered. 

..  According  to  the  testimony  of  John  Brown  and  other 
persons  who  were  present  when  the  sale  was  made,  Shaw 
warranted  the  mules  to  be  soimd  in  every  respect.  Brown 
;said.that  after  he  got  home  and  made  a  closer  examina- 
tion of  the  mules,  he  discovered  that  they  had  a  swelling 
in.  the  throat  which  at  once  developed  into  a  severe  case 
of  distemper ;  that  this  was  not  observable  except  by 
.close  inspection  of  the  mules.  On  the  other  hand,  Shaw 
denied  that  he  warranted  the  mules  to  be  sound,  and  said 
that  he  expressly  so  stated  to  Brown,  and  told  him  that 
he  would  have  to  take  the  mules  on  his  own  judgment  or 
the  judgment  of  some  other  person  who  might  examine 
them  for  him.  His  testimony  was  corroborated  by  that 
of  other  witnesses. 

Cone  testified  that  Shaw  did  not  have  any  authority 
to  warrant  the  soundness  of  the  mules.  But  it  is  fairly 
inferable  from  all  the  testimony  in  the  case  that  Cone 
was  a  dealer  in  mules  and  that  Shaw  was  his  general 
agent  for  the  sale  of  them.  At  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  for  the  defendants  and 
the  plaintiff  has  appealed. 

HART,  J.,  (after  stating  the  facts).  The  court  di- 
rected a  verdict  for  the  defendants  on  the  ground  that 
Shaw  had  no  authority,  real  or  apparent,  to  warrant  the 
soundness  of  the  mules.  Counsel  for  the  defendants  seek 
to  uphold  the  verdict  on  the  authority  of  Umted  States 
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Bedding  Co.  v.  Andre,  105  Ark.  111.  In  that  case  the 
court  held  that  a  traveling  salesman  has  no  implied  au- 
thority to  enter  into  a  contract  for  advertising  his  princi- 
pal's business  in  a  newspaper  or  upon  billboards.  The 
court  held  that  to  justify  an  implication  of  authority  in 
an  agent,  it  must  appear  that  the  act  of  the  agent  was 
necessary  in  order  to  promote  the  duty  or  carry  out  the 
purpose  expressly  delegated  to  him.  The  court  said: 
**An  agent  has  authority  to  do  all  that  he  is  expressly 
directed  to  do;  and  he  also  has  implied  authority  to  act 
in  accordance  with  the  custom  or  usage  of  the  business 
which  he  is  employed  to  transact  and  to  do  what  is  rea- 
sonably necessary  to  accomplish  that  which  he  is  di- 
rected to  do.'' 

We  do  not  think  that  case  controls  here.  There  the 
agent  was  a  traveling  salesman,  who  was  authorized  to 
solicit  orders  for  and  make  sales  of  the  goods  of  his  prin- 
cipal. The  company  sent  out  large-  printed  advertise- 
ments with  the  goods  which  could  be  placed  on  billboards. 
The  agent  made  a  contract  with  a  person  to  post  these 
advertisements  on  his  billboard.  He  had  no  authority  to 
make  such  a  contract,  and  the  court  properly  held  that  his 
act  was  beyond  the  apparent  scope  of  his  authority. 

In  Oak  Leaf  Mill  Co.  v.  Cooper,  103  Ark.  79,  in  an 
opinion  delivered  by  the  same  judge  who  wrote  the  opin- 
ion in  the  case  just  cited,  the  court  held  that  a  principal 
is  not  only  bound  by  the  acts  of  his  general  agent,  done 
under  express  authority,  but  he  is  also  bound  by  all  acts 
of  such  agent  which  are  within  the  apparent  scope  of  his 
authority,  whether  authorized  by  the  principal  or  not. 
The  court  said  that  a  principal  is  not  only  bound  by  the 
authority  actually  given  to  the  general  agent,  but  by  the 
authority  which  the  person  dealing  with  him  has  a  right 
to  believe  has  been  given  to  him. 

In  Keith  v.  Herschherg  Optical  Co.,  48  Ark.  138, 
the  court  said  that  a  general  agency  is  where  there  is  a 
delegation  to  do  all  acts  connected  with  a  particular  busi- 
ness or  employment.  There  is  some  conflict  of  authority 
in  the  decisions  as  to  whether  the  general  agent  of  a  horse 
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dealer  has  the  implied  authority  to  warrant  the  sound- 
ness of  the  horses  intrusted  to  him  for  sale.  31  Cyc. 
1354.  We  believe  the  better  reasoning  is  that  he  has  such 
power.  The  underlying  principle  is  that  the  agent  being 
in  charge  of  the  sale  of  the  horses  is  intrusted  with  all 
powers  proper  for  making  the  sale,  and  that  a  warranty 
of  quality  and  soundness  is  usually  necessary  for  the 
proper  performance  of  that  power.  Cone  was  a  dealer 
in  horses  and  shipped  them  out  to  nearby  towns  in  car- 
load lots  in  charge  of  Shaw  to  sell  them.  Shaw  had  full 
power  to  control  the  terms  of  sale.  This  included  power 
to  do  everything  usual  and  necessary  to  its  accomplish- 
ment. It  is  perfectly  evident  that  Shaw  woxdd  be  very 
much  hampered  in  the  sale  of  the  horses  if  he  did  not 
have  the  power  to  warrant  their  soundness.  Shaw  was 
in  charge  of  the  business  of  selling  the  horses  for  Cone, 
and  when  he  warranted  the  soundness  of  a  horse  sold  by 
him,  he  may  be  fairly  presumed  to  be  acting  within  the 
scope  of  his  authority.  Belmont's  Executor  v.  Talbot 
(Court  of  Appeals  of  Kentucky),  51  S.  W.  588;  Skmner 
V.  Gtmn,  9  Porter  (Ala.)  305;  Lane  v.  Dudley  (N.  C),  5 
Am.  Dec.  523. 

It  follows  that  the  court  erred  in  directing  a  verdict 
for  the  defendants,  and  for  that  error  the  judgment  will 
be  reversed  and  the  cause  remanded  for  a  new  triaL 


Cook  v.  State. 
Opinion  delivered  June  25,  1917. 

1.'  Larceny — conviction — ^proop  op  robbery. — Defendant  may  be  in- 
dicted and  convicted  of  larceny,  although  the  proof  shows  the  crime  of 
robbery.     {Coon  v.  StaU,  109  Ark.  346.) 

2.  Larceny — ^monby — description. — Proof  of  the  stealing  of  paper  and 
silver  money  will  support  a  conviction  under  an  indictment  charging 
the  stealing  of  gold,  silver  and  paper  money. 
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3.  Larceny— MONEY — proof  op  value. — Where  the  stealing  of  money 
18  charged  in  an  indictment  it  is  unnecessary  to  prove  its  value.  Only 
the  stealing  of  so  many  dollars  need  be  proved. 

Appeal  from  Conway  Circuit  Court;  A.  B.  Priddy, 
Judge;  affirmed. 

Sellers  <£  Sellers^  for  appellant. 

1.  There  was  a  total  failure  of  proof  as  to  value. 

2.  There  was  a  variance  in  the  money  alleged  to 
have  been  stolen  and  the  proof. 

3.  The  offense  was  not  larceny,  but,  if  anything, 
robbery. 

4.  The  remarks  of  the  prosecuting  attorney  were 
improper  and  prejudicial. 

The  indictment  charges  that  defendant  stole  **  thirty- 
one  dollars,  gold,  silver  and  paper  money  of  the  value 
of  thirty-one  dollars.** 

In  charging  the  unlawful  taking  of  money  by  larceny, 
etc.,  the  money  need  not  be  more  particularly  described 
** further  than  to  allege  gold,  silver  or  paper.''  Kirby's 
Digest,  §  1844.  The  kind  and  value  must  be  proven.  25 
Cyc.  86;  31  Am.  St.  905;  9  Mete.  (Mass.)  134;  86  Ark. 
343;  71  Ark.  418;  80  Id.  495;  117  Id.  108. 

There  is  a  fatal  variance  between  the  indictment  and 
proof.  Wharton,  Cr.  Law  (11  ed.).  Vol.  2,  ^  1191,  p. 
1497;  /6.  (8  ed.),  §  217;  76.  (10  ed.),  ^  126;  101  Mass.  207; 
9  Mete  134. 

There  is  no  proof  of  larceny.  If  a  crime  at  all,  it  was 
robbery.  Kirby's  Digest,  ^  2026;  2  Wharton's  Cr.  Law, 
§  854 ;  32  S.  W.  980 ;  70  Am.  Dec.  176-7-8 ;  33  Ark.  561 ;  43 
S.  E.  736 ;  57  L.  R.  A.  432 ;  66  S.  W.  27. 

The  remarks  of  the  prosecuting  attorney  were  preju- 
dicial, and  the  court  erred  in  not  directing  the  jury  not 
to  consider  them.  There  is  absolutely  no  proof  as  to  the 
value  of  the  money  alleged  to  have  been  stolen.  Cases 
supra.  The  State  having  alleged  that  gold  money  was 
stolen,  must  prove  it.  The  court  erred  in  refusing  the 
instructions  requested  by  defendant. 
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John  D.  Arbttckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  proof  of  value  was  sufficient.  It  was  shown 
to  have  been  money,  greenback  or  currency  and  silver. 
The  ordinary  acceptance  and  meaning  of  the  words  used 
will  be  attributed  to  the  words  by  the  courts.  34  Ark. 
158;  14  Serg.  &  E.  51;  34  Fed.  678;  9  So.  Dak.  74;  110 
U.  S.  421. 

** Money*'  and  ** dollars'*  mean  lawful  money  of  the 
United  States.  23  Fed.  Cas.  179;  103  U.  S.  792;  44  Ala. 
661 ;  148  Ind.  324;  164  N.  Y.  137 ;  20  Pac.  175. 

** Greenback'*  means  lawful  currency  of  the  United 
States,  and  hence  money  of  standard  value.  *  *  Currency' ' 
means  any  form  of  the  paper  money  of  the  United  States, 
and  implies  genuineness  and  par  value.  25  Ark.  215 ;  83 
Ala.  51;  23  Ind.  21;  64  Fed.  110;  35  lU.  158;  8  Minn.  324; 
27  Mich.  191 ;  110  U.  S.  421 ;  23  La.  Ann.  609.  It  is  unnec^ 
essary  to  prove  the  value  of  money,  as  it  is  itself  the 
standard  of  value.  1  Wharton,  Cr.  Law  (10  ed.),  §  955; 
39  111.  233;  63  Ala.  12;  25  Cyc.  128;  120  Ga.  543;  38  Mo. 
388;  21  Wis.  610;  21  Fed.  Cas.  No.  14705;  20  la.  267,  etc. 

2.  There  is  no  variance.  The  proof  was  that  it  was 
money.  Kirby's  Digest,  §  1717;  71  Ark.  415.  Where 
different  articles  of  property  alleged  to  have  been  stolen, 
a  conviction  will  be  sustained  by  proof  of  larceny  of  any 
of  them  of  greater  value  than  ten  dollars.  80  Ark.  495 ; 
73  M  101. 

3.  Every  case  of  robbery  is  also  a  case  of  larceny. 
49  Ark.  147 ;  33  Id.  561.  Appellant  can  not  complain  of 
the  court's  leniency.    80  Ark.  495 ;  78  Id.  284. 

4.  The  remarks  of  counsel  were  not  prejudicial  but 
harmless.  105  Ark.  467 ;  110  Id.  538 ;  Johnson  v.  State, 
128  Ark.  302. 

SMITH,  J.  Appellant  seeks  by  this  appeal  to  reverse 
the  judgment  of  the  court  below  sentencing  him  to  the 
penitentiary  for  a  period  of  one  year  for  the  crime  of 
grand  larceny.  The  indictment  charges  that  appellant 
"did  take  and  carry  away  thirty-one  dollars,  gold,  silver, 
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and  paper  money,  of  the  value  of  thirty-one  dollars,  of 
the  personal  property  of  B.  B.  Gordon,  *  *  *  etc.'' 

The  proof  cfn  the  part  of  the  State  tended  to  show 
that  the  money  was  taken  from  the  person  of  Gordon,  the 
owner  thereof,  by  robbery,  and  appellant  asked  instruo- 
tions  to  the  effect  that  a  conviction  conld  not  be  had  under 
an  indictment  charging  larceny  if  the  proof  showed  that 
the  crime  committed  was  robbery.  But  the  court  refused 
to  submit  this  question  to  the  jury. 

It  is  urged  that  the  indictment  is  defective,  in  that  it 
fails  to  properly  describe  the  money  alleged  to  have  been 
^olen,  and  that  there  is  a  variance  between  the  indict- 
ment and  the  prooof,  in  that  the  indictment  alleges  the 
larceny  of  gold,  silver  and  paper  money,  whereas  the 
proof  shows  the  larceny  only  of  paper  and  silver  money ; 
and  that  there  was  a  failure  of  proof,  in  that  the  value  of 
the  money  stolen  was  not  shown. 

It  is  also  assigned  as  ground  for  reversal  that  preju- 
dicial error  was  committed  by  an  improper  argument  of 
the  prosecuting  attorney. 

We  will  discuss  the  assignments  of  error  in  the  order 
stated. 

(1)  No  error  was  committed  in  refusing  to  charge 
the  jury  as  requested  in  regard  to  the  crime  of  robbery. 
This  exact  question  was  decided  in  the  case  of  Coon  v. 
State,  109  Ark.  354,  where  it  was  said:  **But  even  if  the 
facts  of  the  case  constituted  the  crime  of  robbery,  it  would 
have  been  incorrect  to  give  an  instruction  to  the  jury  that 
on  that  account  the  accused  should  be  acquitted  of  lar- 
ceny, the  crime  charged  in  the  indictment.  The  charge 
of  robbery  includes  a  charge  of  larceny,  and  even  though 
the  accused  be  guilty  of  the  higher  offense  of  robbery,  the 
State  has  the  right  to  elect  to  indict  for  the  crime  of  lar- 
ceny, which  is  embraced  therein,  and  seek  a  conviction  for 
the  crime  of  larceny,  ignoring  the  higher  offense.  Routt 
Y.  State,  61  Ark.  5M.'' 

(2)  The  indictment  sufficiently  describes  the  prop- 
erty alleged  to  have  been  stolen.  Section  1844  of  Kirby's 
Digest  is  as  follows : 
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**  Section  1844.  In  all  prosecutions  for  the  unlawful 
taking  of  money  by  larceny,  embezzlement  or  otherwise, 
it  shall  not  be  necessary  to  particularly  describe  in  the 
indictment  the  kind  of  money  taken  or  obtained  further 
than  to  allege  gold,  silver  or  paper  money,  and  a  general 
allegation  in  the  indictment,  and  proof  of  the  amount  of 
money  taken  shall  be  sufficient.^* 

Nor  do  we  think  there  was  any  variance  between  the 
allegations  of  the  indictment  and  the  proof  because  there 
was  no  proof  of  the  larceny  of  any  gold  money.  It  would 
have  been  improper  to  have  alleged  disjunctively  the  lar- 
ceny of  gold,  silver  or  paper  money ;  but  it  was  entirely 
proper  to  allege  the  stolen  property  was  gold,  silver  and 
paper  money,  and  these  allegations  are  sustained  by 
proof  of  the  larceny  of  money  of  either  kind. 

(3)  Nor  do  we  agree  with  counsel  that  there  was 
any  failure  of  the  proof  to  show  the  value  of  the  property 
stolen.  The  owner  of  the  property  had  testified  that  he 
had  gotten  his  pay  check  cashed  and  that  he  had  $31.05  on 
his  person.  He  was  asked :  '*How  much  money  did  you 
have  in  your  pocket;*'  and  he  answered,  '*I  had  $31.05.*' 
*'Q.  How  much  silver  did  you  have,  if  you  remember!** 
and  he  answered,  **I  had  one  dollar  and  a  nickel.**  *'Q. 
How  much  greenback  or  currency!**  and  he  answered,  '*I 
had  two  tens,  a  five,  two  twos,  and  a  one,  and  one  dollar 
in  silver  and  a  nickel.**  If  this  proof  was  not  sufficient, 
one  could  hardly  expect  to  find  a  case  where  the  testi- 
mony would  support  a  charge  of  larceny  committed  by 
stealing  money.  The  words,  ** money,**  *' cashed,**  ^^ sil- 
ver,** ** greenbacks,**  ''currency**  and  ^^ dollar''  were  em- 
ployed here,  and  in  each  instance  the  parties  were  refer- 
ring to  the  medium  of  exchange  in  use  in  this  country. 
In  the  case  of  The  State  v.  Downs,  148  Ind.  327,  the  Su- 
preme Court  of  th^t  State  said: 

*'It  is  apparent,  therefore,  that  if  'two  dollars*  nec- 
essarily implies  money,  there  is  no  valid  objection  to  the 
indictment  in  omitting  an  allegation  of  value.  'Dollar  is 
the  money  unit  of  the  United  States.  *  5  Am.  &  Eng.  Enc. 
of  Law,  p.  854.    Where  a  testator  directed  his  executors 
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to  place  the  sum  of  *  twenty  thousand  dollars'  in  some 
good  investment^  it  was  held  that  ^  there  is  no  ambiguity 
about  the  word  ** dollars.''  If  any  word  has  a  settled 
meaning  at  law,  and  in  the  courts,  it  is  this.  It  can  only 
mean  the  legal  currency  of  the  United  States,  not  dollars 
invested  in  lands,  or  stocks.'  Halstead  v.  Meeher[s  Execu- 
tors, 18  N.  J.  Eq.  136.  *  Money'  in  its  strict  technical 
sense,  is  coined  metal,  usually  gold  or  silver,  upon  which 
the  government  stamp  has  been  imposed  to  indicate  its 
value.  In  its  more  popular  sense,  any  currency,  token, 
bank  notes,  or  other  circulating  medium  in  general  use 
is  the  representative  of  value,  a  generic  term,  and  cov- 
ers everything  which  by  consent  is  made  to  represent 
property  and  passes  as  such  currently  from  hand  to  hand. 
15  Am.  &  Eng.  Enc.  of  Law,  p.  701.  *  Money'  designates 
the  whole  volume  of  the  medium  of  exchange  regardless 
of  its  character  or  denomination.  A  *  dollar'  is  of  the 
volume  of  money,  and  is  by  law  made  a  money  unit  of  the 
value  of  one  hundred  cents.  'Two  dollars',  therefore, 
could  only  mean  a  specific  sum  of  money,  or  money,  the 
value  of  which  is  fixed  by  law,  and  requires  no  proof.  See 
Burrows  v.  State,  137  Ind.  474,  45  Am.  St.  210;  McCarty 
V.  State,  127  Ind.  223;  Graves  v.  State,  121  Ind.  357." 

We  adopt  the  reasoning  of  the  Attorney  General  on 
this  subject  and  quote  as  follows  from  his  brief : 

"Since  money  is  itself  the  standard  of  value,  it  fol- 
lows that  it  is  not  only  unnecessary  to  prove  its  value  but 
that  it  is  impossible  to  do  so.  If  value  of  money  was  sus- 
ceptible of  proof  then  money  would  not  be  the  standard 
of  value,  but  that  thing  in  the  terms  of  which  the  value 
of  money  was  proved  would  be  the  standard  of  value. 
One  might  as  well  speak  of  measuring  the  length  of  a 
standard  yard  stick  as  to  speak  of  ascertaining  the  value 
of  a  standard  dollar  in  money." 

Section  1826  of  Kirby's  Digest  defines  the  difference 
between  grand  larceny  and  petit  larceny,  and  that  differ- 
ence is  made  to  depend  upon  whether  the  value  of  the 
property  stolen  exceeds  $10  or  not.  It  is  made  grand 
larceny  by  statute  to  steal  certain  forms  of  property  with- 
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out  reference  to  its  value;  but  where  value  is  essefiitia^^^ 
it^iff  ex^pressed  in  dollars,  and  the  property  here  atblen 
Tfc=as  dollars,  and  it  would  have  been  a  work  of  supelierd-i 
gfition;  if  not,  indeed,  an  impossibiity,  to  have  accurately i 
stattlditU^rraio^'Of  the  property  stolen  except  as  so  "many  ( 
dollars*  '         • 

In  support  of  their  contention  that  there  is  a  variance' 
be^twefetf  the  allegations  of  the  indictment  and  the  testi- 
mony, in  that  the  proof  fails  to  show  the  larceny  of  any 
gold,  counsel  cite  authorities  holding  that,  where  several 
things  are  alleged  to  have  been  stolen,  and  a  single  value 
given  for  all  the  goods  in  a  lump,  a  conviction  is  possible 
only  if  the  taking  of  all  the  goods  is  proved,  since,  if  the 
proof  shows  that  a  part  only  of  the  goods  was  taken,  the 
value  of  all  of  them  being  in  a  lump,  there  is  no  showing 
of  the  separate  value  of  the  goods.  These  cases  can  have 
no  application  here,  because  the  property  stolen  was  of  a 
single  kind,  and  the  proof  showed  the  larceny  of  even 
more  property  than  that  alleged,  and  the  question  of 
value  is  concluded,  because  the  property  stolen  was  itself 
money,  the  thing  which  measures  value.  *       ' 

The  owner  of  the  property  was  himself  arrested,  and, 
upon  his  arrest,  he  referred  to  the  fact  that  appellant 
had  stolen  his  money.  In  his  argument  to  the  jury,  the 
prosecuting  attorney  referred  to  this  fact,  whereupon 
counsel  for  appellant  objected  to  the  argument,  an5  now 
assigns  as  error  the  action  of  the  court  in  failing  to 
reprimand  the  prosecuting  attorney  for  having  made  the 
argument.  It  appears,  however,  that,  upon  objection  to 
tKe  argument  having  been  made,  the  court  stated  that 
this  testimony  had  been  excluded,  whereupon  the  prose- 
cuting attorney  stated  that  he  did  not  know  the  testimony 
had  been  excluded  and  that  he  would  discuss  other  fea- 
tures of  the  testimony,  which  he  immediately  proceeded 
to  do.  If  it  be  conceded  that  the  argument  itself  was  im- 
proper, we  think  no  prejudice  resulted  from  the  incident 
referred  to.  The  prosecuting  attorney  did  not  question 
the  ruling  of  the  court,  and  did  not  attempt  to  make  the 
argument  which  the  court  had  held  improper.    Upon  the 
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contrary,  it  affirmatively  appears,  from 'his  statement, 
that  he  was  not  attempting  to  do  so.  His  statement  is  in 
the  nature  of  an  apology  for  having  referred  to  evidence 
which  had  been  excluded,  and  we  think  it  impossible  that 
any  prejudice  could  have  resulted  from  this  incident. 

Finding  no  prejudicial  error,  the  judgment  of  the 
court  below  is  affirmed. 


Echols  v.  Tmce. 
Opinion  delivered  June  25,  1917. 

Improvement  district— formation — signature  to  petition— with- 
drawal— VALID  REASON. — One  who  signs  the  original  petition  for  the 
formation  of  an  improvement  district,  under  §  2,  Act  338,  Acts  1915, 
can  withdraw  his  name  at  the  time  the  petition  is  presented  to  the 
county  court  for  hearing,  upon  presenting  valid  reasons  therefor  in 
writing,  and  the  reason  that  the  signer  has  changed  his  mind  about 
the  project  is  not  a  valid  reason. 

Appeal  from  Woodruff  Circuit  Court;  J.  M.  Jack- 
son, Judge ;  aflSrmed. 

Roy  D.  Campbell,  for  appellant. 

The  remonstrants  complied  with  section  2  of  the 
Act,  and  valid  reasons  are  assigned  for  the  removal  of 
their  names  from  the  original  petition.  The  case  in  75 
Ark.  154  is  not  a  similar  one.    See  40  Ark.  290. 

The  appellees  pro  sese. 

The  reasons  given  are  not  vaMd  ones,  or  **for  good 
cause  shown."  See  Webster  Diet,  and  Bouvier  Law 
Dictionary;  75  Ark.  154;  51  Id.  164;  40  Id.  290;  70  Id. 
175.  The  reasons  assigned  are  mere  statements  of 
opinion,  not  supported  by  any  proof.  All  these  reasons 
existed  when  remonstrants  signed  the  original  petition. 

BTUMPHBEYS,  J.  Appellants  were  remonstrants 
against  the  organization  of  Road  Improvement  District 
No.  1,  to  construct  a  rock  road  from  Cotton  Plant,  in 
Woodruff  County,  to  the  Prairie  County  line,  under  Act 
338  of  the  General  Assembly  of  the  State  of  Arkansas 
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for  the  year  1915.  They  had  signed  the  original  petition 
for  the  creation  of  the  district,  but  when  the  petition 
was  presented  to  the  county  court  for  hearing,  they 
sought  to  withdraw  their  names  and  property  from  the 
petition  for  the  following  reasons : 

First.  **That  upon  a  thorough  examination  of  the 
Act  of  the  General  Assembly  of  the  State  of  Arkansas, 
No.  338,  under  which  act  the  said  improvement  is  pro- 
posed to  be  organized,  they  believe  that  to  construct  a 
road  under  said  act  is  inexpedient  and  impracticable  and 
that  said  act  does  not  contain  proper  safeguards  as  to 
necessary  expenses  and  cost  of  construction.*' 

Second.  **That  also  upon  further  consideration  of 
the  proposed  matter,  they  do  not  believe  that  it  is  for 
the  best  interest  of  the  people  whose  lands  shall  be  as- 
sessed, to  be  burdened  with  additional  taxes  and  assess- 
ments.'' 

Third.  **They  further  state  that  they  believe  that 
the  benefits  which  will  accrue  from  the  proposed  rock 
road  improvement  will  not  be  in  just  proportion  to  the 
expense  that  will  necessarily  be  incurred  in  its  construc- 
tion." 

Fourth.  **They  further  state  that  it  is  their  opinion 
that  under  the  act  in  question  there  is  no  limitation  to 
the  ultimate  cost  of  the  improvement  and  are  therefore 
unwilling  that  their  lands  shall  be  included  in  the  pro- 
posed district." 

The  county  court  denied  the  request  of  the  remon- 
strants to  withdraw  from  the  petition  and  counted  their 
lands  in  ascertaining  the  necessary  number  of  acres  to 
organize  the  district,  and  by  oyder  established  the  dis- 
trict. From  that  order  an  appeal  was  prosecuted  to  the 
circuit  court  and  the  cause  there  tried  by  the  court  sitting 
as  a  jury,  upon  the  original  files  in  the  county  court  and 
upon  an  agreed  statement  of  fact  eliminating  all  ques- 
tions in  issue  except  one,  which  is  as  follows:  **Are  the 
reasons  assigned  by  the  parties  asking  to  have  their 
names  and  lands  removed  from  the  petition  valid  rea- 
sons under  the  law  in  question!"    The  circuit  court  ad- 


Digitized  by  VjOOQIC 


ARK.]  ECHQLS  V.  TRICE.  99 

judged  the  reasons  assigned  insufficient,  and  affirmed  the 
judgment  of  the  county  court  establishing  the  road  im- 
provement district.  The  remonstrants  took  the  neces- 
sary steps  and  have  lodged  an  appeal  in  this  court  ques- 
tioning the  correctness  of  the  judgment  of  the  circuit 
oourt 

The  single  question  presented  by  this  appeal  is 
whether  the  reasons  assigned  for  withdrawing  appel- 
lants' names  and  lands  from  the  original  petition  are 
valid  reasons. 

Under  section  2  of  Act  338  of  the  Session  Acts  of 
Arkansas,  1915,  any  person  may  withdraw  his  name  from 
the  original  petition  for  the  organization  of  the  district 
upon  presenting  valid  reasons  therefor  in  writing,  at 
the  time  the  original  petition  is  presented  to  the  county 
court  for  hearing.  The  sum  total  of  the  reasons  assigned 
for  withdrawing  their  names  is  that  in  their  opinion  the 
construction  of  the  road  will  be  inexpedient,  impractical, 
burdensome,  disproportionate  in  benefits  to  the  costs,  and 
with  no  safeguard  or  limitation  on  the  cost  of  construc- 
tion. The  reasons  assigned  might  well  be  made  grounds 
for  an  attack  on  the  organization  of  the  district  by  par- 
ties not  signing  it,  but  are  not  the  character  of  reasons 
contemplated  by  the  act  for  the  withdrawal  of  names 
from  the  original  petition.  Parties  signing  the  petition 
must  consider  the  questions  of  expediency  and  practica- 
bility of  the  improvement ;  the  extent  of  the  burden ;  the 
probable  benefits  as  compared  with  the  estimated  costs ; 
and  the  sufficiency  of  the  safeguards  and  limitations  on 
the  cost,  before  signing  the  petition.  There  is  no  good 
reason  why  these  matters  should  not  bel  thoroughly  con- 
sidered by  the  property  owners  before  signing  the  peti- 
tion for  the  establishment  of  the  district.  They  could 
have  ascertained  the  extent  of  the  safeguards  and  limi- 
tations thrown  about  the  construction  of  the  improve- 
ments, and  could  have  examined  the  plat  of  the  district 
and  the  estimate  of  the  highway  engineer  approximating 
the  cost  of  the  improvement  before  placing  their  names 
on  the  petition.    Lamherson  v.  Collins,  123  Ark.  205. 
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The  construction  contended  for  would  enable  signers 
of  petitions  for  the  establishment  of  improvement  dis- 
tricts to  withdraw  their  names  from  the  petitions  by  filing 
a  statement  to  the  effect  that  they  had  changed  their 
minds  as  to  the  meaning  of  the  act  itself;  as  to  the  ex- 
pediency of  making  the  improvements ;  as  to  the  compar- 
ative benefits  as  related  to  the  costs^  and  as  to  the  ex- 
tent of  the  burden.  In  other  words,  the  construction 
contended  for  would  at  once  place  a  number  of  the  sign- 
ers of  the  petition  in  the  double  aspect  of  petitioners 
and  remonstrants  on  the  questions  necessarily  involved 
in,  and  prerequisite  to,  the  establishment  of  the  district. 

We  think  it  quite  clear  that  a  property  owner  who 
signs  his  name  to  the  petition  can  not  withdraw  there- 
from without  written  application  and  proof  showing 
valid  reasons  therefor,  which  means  a  sound,  sufficient 
reason — a  reason  upon  which  he  could  support  or  jus- 
tify his  change  in  attitude.  Certainly  an  excuse  that 
existed  at  the  time  of  signing  his  name  to  the  petition 
would  not  be  a  sound  reason  for  withdrawing  his  signa- 
ture. Such  a  construction  would  enable  a  man  to  play 
fast  and  loose ;  to  withdraw  his  signature  and  land  on  a 
mere  change  of  mind  or  heart.  The  word  valid  must 
necessarily  possess  an  element  of  legal  strength  and 
force.  'Inconsistent  positions  have  no  legal  strength  and 
force.  We  think  the  only  proper  construction  to  give 
the  words  valid  reason,  in  the  first  clause  of  section  2  of 
the  act,  is  to  attach  that  meaning  capable  of  being  de- 
fended or  supported.  The  only  character  of  reason  ca- 
pable of  standing  the  test  in  law  is  some  good  reason 
which  will  justify  the  change  in  the  attitude  of  the  peti- 
tioner, such  as  fraud,  deceit,  misrepresentation,  duress, 
etc.  The  statute  is  silent  as  to  what  reasons  were  in- 
tended. Learned  counsel  for  appellants  has  cited  no  au- 
thority to  aid  us  except  Webster's  definition  of  the  word 
valid. 

Giving  full  meaning  to  Webster's  definition  of  the 
word  valid  in  the  connection  used,   we   think  our  con- 
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struction  of  the  first  clause  of  section  2  of  the  act  clearly 
reflects  the  intent  of  the  Legislature. 

No  error  appearing,  the  judgment  is  affirmed. 


Cranford  v.  State. 
Opinion  delivered  June  25,  1917. 

1.  EvmENCE — PRIOR  STATEMENTS — ASSAULT. — In  a  prosecution  for 
assault  with  intent  to  kill,  evidence  of  statements  made  by  de- 
fendant, a  few  months  prior  to  the  killing  as  to  his  attitude  toward 
''scabs,'*  to  which  dass  the  prosecuting  witness  belonged,  are  admissible. 

2.  EvmENCE— ASSAULT— STATEMENTS    ON     A    SIGNBOARD.- Defendant 

was  charged  with  an  assault  with  intent  to  kill  upon  one  K.  K.  was  a 
strikebreaker  and  had  been  denominated  a  "scab"  by  defendant. 
Held,  parol  evidence  was  admissible  to  prove  the  writing  upon  a  sign 
placed  on  defendant's  premises,  the  signboard  being  lost:  "No 
scabs  allowed  to  cross  this  way,"  it  appearing  that  the  strikebreakers 
passed  that  place  going  to  and  from  work. 

3.  Evidence — conduct  op  bloodhounds. — Evidence  of  the  per- 
formance of  bloodhounds  in  trailing  offenders  is  admissible  when  the 
proper  foundation  for  the  introduction  of  such  testimony  is  laid. 

4.  Venue — proof. — Venue  may  be  established  by  a  preponderance  of 
the  evidence,  and  may  be  proved  by  circumstantial  evidence. 

5.  Judicial  notice— cities,  towns  and  counties. — Courts  take  judi- 
cial notice  of  the  location  of  cities  and  towns  in  the  State  as  well  as 
boundaries  of  coimties. 

Appeal  from  Saline  Circuit  Court;  W,  H.  Evans, 
Judge ;  aflfirmed. 

Brickhouse  <&  Chamberlin,  for  appellant. 

1.  Outside  the  detailed  action  of  the  bloodhounds, 
there  is  absolutely  no  testimony  to  sustain  a  conviction. 
Sometimes  bloodhounds  are  capable  of  trailing  crim- 
inals, but  the  action  of  bloodhounds  does  not  constitute 
a  better  guide  to  the  truth  than  the  sworn  testimony  of 
human  beings.  Defendant  and  a  disinterested  witness 
both  swear  that  Cranford  was  at  home  when  the  shot 
was  fired.  This  testimony  overcomes  the  conclusions 
reached  by  the  dogs.    64  So.  215;  97  N.  W.  593.    There 
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was  no  corroboration  whatever  of  the  dogs  which  in  any 
wise  connects  defendant  with  the  crime.  90  Ark.  123. 
Bloodhound  evidence  is  unsafe.   97  N.  W.  593. 

2.  The  venue  was  not  proven.    77  Ark.  119. 

3.  The  statements,  attributed  to  defendant,  if  ever 
made,  were  incompetent,  as  they  had  no  connection  what- 
ever with  the  commission  of  the  crime.  The  statement 
as  to  ** scabs**  was  no  part  of  the  res  gestae  and  inadmis- 
sible. It  was  prejudicial.  73  Ark.  152.  As  to  the  sign 
nailed  on  a  tree,  its  purpose  was  to  create  prejudice.  It 
was  error  to  admit  proof  of  what  it  contained.  The  sign 
was  not  lost  or  destroyed,  nor  was  it  shown  that  Cranf  ord 
had  anything  to  do  with  it.  The  sign  was  the  best  evi- 
dence and  it  was  error  to  admit  secondary  evidence.  82 
Ark.  102. 

4.  There  is  absolutely  no  testimony  to  sustain  the 
verdict  outside  of  the  unreliable  dog  trailing. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  statement  as  to  ** scabs''  was  not  irrelevant. 
It  was  /admissible  as  showing  a  motive.  62  Ark.  119 ;  39 
S.  W.  672;  2  Ind.  438;  93  Ind.  272;  85  Ala.  7.  No  objec- 
tions were  made  to  the  testimony. 

2.  No  objection  was  made  as  to  the  sign.  Part  of 
the  testimony  was  admissible  at  least.  86  Ark.  23;  96 
Id.  52;  84  Id.  377;  82  Id.  555;  87  Id.  554.  The  testimony 
was  not  prejudicial,  as  the  facts  were  otherwise  proven 
by  competent  testimony.  82  Ark.  447 ;  79  Id.  453 ;  78  Id. 
77;  103  Id.  315;  Kirby's  Digest,  ^  2229.  It  was  compe- 
tent to  show  the  animus  of  defendant  against  that  class 
of  persons  of  which  the  prosecuting  witness  was  a  mem- 
ber.   85Ala.  7;93Ind.  272. 

3.  The  evidence  is  sufficient  to  sustain  the  verdict 
The  testimony  as  to  the  action  of  the  dogs  was  compe- 
tent. No  proper  objections  were  made.  Bloodhound 
evidence  was  admissible  for  what  it  was  worth,  at  least, 
8  B.  C.  L.,  ^  177;  98  Ala.  10;  92  Miss.  613;  85  Kans.  435; 
147  Ala.  97;  143  N.  C.  607;  35  So.  76;  46  Tex.  Cr.  461; 
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145  Ala.  46;  174  Ind.  395;  103  Ky.  41;  77  Oh-  St.  34;  12 
Cyc.  393.  The  dogs  were  trained,  tested  and  accurate, 
and  testimony  as  to  their  trailing  was  competent.  Ne- 
braska only  holds  otherwise.  97  N.  W.  593.  See  69 
Ark.  177;  31  7d.  196. 

4.  The  venue  was  proven.  This  court  will  take  ju- 
dicial knowledge  that  Bauxite  is  in  Saline  County.  90 
Ark.  596.  Venue  may  be  proved  by  circumstantial  evi- 
dence. The  Saline  County  line  is  eight  miles  from  Baux- 
ite and  there  is  testimony  that  the  crime  was  committed 
not  more  than  two  miles  from  Bauxite.  99  Ark.  134;  91 
Id.  492. 

5.  Only  the  substance  of  the  testimony  is  set  out, 
and  its  sufficiency  will  be  presumed.  74  Ark.  427 ;  57  Id. 
459;  105  Id.  608-614.  Where  all  the  evidence  is  not  set 
out  in  the  bill  of  exceptions,  it  will  be  presumed  that  the 
evidence  is  sufficient.  84  Ark.  73 ;  77  Id.  195 ;  74  Id.  551 ; 
72  Id.  21,  etc 

HUMPHREYS,  J.  Appellant,  R.  C.  Cranf ord,  was 
indicted,  tried  and  convicted  in  the  Saline  Circuit  Court 
for  assault  with  intent  to  kill  H.  W.  O^Kelly,  and  his  pun- 
ishment was  fixed  at  one  year  in  the  penitentiary. 

From  the  judgment  and  sentence,  he  has  prosecuted 
an  appeal  to  this  court. 

It  is  insisted  that  the  court  erred  in  admitting  state- 
ments made  by  appellant  during  the  summer  and  prior 
to  the  alleged  assault  on  the  1st  day  of  Septijmber,  1916, 
as  follows : 

**If  these  scabs  knew  what  I  know  they  would  be  at 
home  with  their  families.'' 

**If  those  damned  scabs  knew  what  I  know,  they 
would  be  home  with  their  families  if  they  have  any  fam- 
ilies.'' 

(1)  0 'Kelly,  who  was  shot,  was  one  of  a  class  de- 
nominated by  appellant  and  other  strikers  as  '^ scabs." 
The  witnesses  testified  that  appellant  made  these  state- 
ments to  them  during  the  summer  prior  to  the  shooting 
on  September  1,  1916,  and  while  a  strike  was  on  at  the 
Bauxite  Company's  plant,  at  Bauxite,  Arkansas.    The 
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testimony  was  clearly  admissible  as  tending  to  establish 
bad  feeling  toward  a  class  of  which  0 'Kelly  was  a  mem- 
ber, and  a  probable  motive  for  committing  the  crime  with 
which  appellant  was  charged. 

(2)  It  is  next  insisted  that  the  court  erred  in  per- 
mitting witnesses  to  testify  that  a  sign  was  put  up  in 
front  of  appellant's  place  during  the  strike,  in  words  as 
follows:  **No  scabs  allowed  to  cross  this  way."  Parties 
referred  to  in  the  sign  had  been  going  to  and  from  their 
work  over  a  trail  way  across  the  land  appellant  lived  on. 
He  had  called  them  ** scabs"  on  several  occasions  and 
had  assumed  a  hostile  attitude  toward  some  of  them.  The 
sign  was  posted  in  front  of  his  place.  When  on  the  wit- 
ness stand,  he  did  not  deny  being  the  author  of  the  sign. 
Under  all  the  facts  and  circumstances,  the  objection  to 
this  testimony  on  the  ground  that  the  evidence  did  not 
show  appellant  knew,  or  had  anything  to  do  with  putting 
up  the  sign,  is  not  tenable.  It  is  said,  however,  that  it 
was  error  to  admit  parol  proof  of  the  inscription  on  the 
signboard.  Three  witnesses  testified  to  the  inscription 
without  objection  on  that  ground.  Even  if  the  inscrip- 
tion on  the  board  were  the  primary  and  best  evidence, 
which  we  doubt,  it  was  not  prejudicial  error  to  permit  the 
third  witness  to  testify  to  the  inscription,  when  the  in- 
scription had  been  sworn  to  by  two  other  witnesses  with- 
out objection  for  that  reason.  Cdstevens  v.  State,  79  Ark. 
453;  Crowley  v.  State,  103  Ark.  315. 

We  doubt'^if  the  inscription  comes  within  the  rule  of 
written  instruments,  but  if  so,  this  writing  must  have 
been  treated  as  in  the  possession  and  control  of  appel- 
lant, if  in  existence,  and,  being  in  his  possession,  it  was 
admissible  to  prove  the  contents  by  secondary  evidence. 
The  witness  testified  that  he  did  not  know  where  the 
signboard  was,  so,  if  lost  or  destroyed,  it  was  admissible 
to  establish  the  inscription  by  parol  testimony. 

But  it  is  insisted  that  the  inscription  in  no  way  con- 
nected appellant  with  the  crime.  We  think  it  is  a  cir- 
cumstance tending  to  show  animus  against  a  class  of 
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which  O 'Kelly  was  a  member  and  to  establish  a  motive 
for  the  assault. 

Again,  it  is  insisted  that  the  court  committed  re- 
versible error  in  admitting  the  action  and  performance 
of  bloodhounds  in  trailing  the  supposed  offender.  Im- 
mediately after  O 'Kelly  was  shot,  on  the  morning  of 
September  1,  1916,  guards  were  placed  at  the  scene  of 
the  shooting  to  prevent  anyone  from  walking  over  the 
trail.  0 'Kelly  was  removed  to  Bauxite,  and  Bob  King, 
owner  of  the  bloodhounds,  was  brought  to  Bauxite  from 
Conway,  arriving  at  the  scene  of  shooting  about  ten 
o'clock  on  the  same  day.  The  dogs  took  up  a  hot  trail 
at  a  hickory  tree  about  twenty  yards  from  where  0 'Kelly 
was  shot.  The  trail  was  not  lost  by  the  dogs  until  they 
arrived  at  appellant's  house.  The  dogs  were  let  in  the 
house  and  went  to  a*  drawer  of  a  dresser  and  scratched 
on  it.  The  drawer  was  opened  and  five  No.  12  gauge 
cartridges  were  found.  The  dogs  then  went  to  the  north 
room  i^  which  a  12  gauge  double-barrel  shotgun  was 
found  under  the  bed.  The  right  barrel  had  been  re- 
cently fired.  The  dogs  were  then  carried  in  an  automo- 
bile to  Bauxite,  where  they  again  took  up  the  trail  and 
located  appellant  in  the  office  where  he  was  under  arrest. 
The  dogs  were  of  a  pure  strain  of  blood,  registered,  and 
the  oldest  one  was  a  graduate  of  a  training  school  for 
bloodhounds.  Both  dogs  were  experienced  in  trailing 
offenders  of  the  law.  The  testimony  showed  that  they 
were  accurate,  certain  and  reliable. 

(3)  This  court  has  held  in  two  recent  cases  that  the 
evidence  of  the  performance  of  bloodhounds  in  trailing 
offenders  is  admissible  when  the  proper  foundation  for 
the  introduction  of  such  testimony  is  laid.  Holub  v.  State, 
116  Ark.  227;  Padgett  v.  State,  125  Ark.  471. 

Preliminary  to  the  introduction  of  evidence  touch- 
ing the  action  and  performance  of  the  bloodhounds,  suffi- 
cient proof  was  given  showing  that  the  dogs  possessed 
qualities,  training  and  accuracy  in  trailing  human  beings. 
The  proper  foundation  was  laid  for  the  admission  of 
this  testimony. 
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Appellant  contends  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict.  The  question  of  whether 
appellant  shot  0 'Kelly  as  alleged^  was  an  issue  of  fact 
to  be  determined  by  the  jury,  A  case  will  not  be  re- 
versed on  appeal  if  there  is  any  legal  evidence  to  support 
the  verdict.  K  the  evidence  of  the  action  and  perform- 
ance of  the  bloodhounds  were  eliminated,  it  might  be 
argued  with  some  force,  on  motion  for  new  trial,  that 
the  verdict  was  contrary  to  the  weight  of  the  evidence. 
But  even  then,  on  appeal,  there  would  be  much  legal 
evidence  left  to  support  the  verdict.  When  the  evidence 
of  the  action  and  conclusion  of  the  bloodhounds  is  taken 
in  connection  with  all  the  other  facts  and  circumstances 
in  the  case,  it  can  be  said  with  a  degree  of  certainty  that 
there  is  ample  legal  evidence  to  support  the   verdict. 

(4-5)  Lastly,  it  is  insisted  that  the  case  ought  to  be 
reversed  because  of  the  absence  of  proof  of  venue.  The 
facts  established  that  the  shooting  occurred  within  about 
two  miles  of  the  town  of  Bauxite.  Venue  may  be  es- 
tablished by  a  preponderance  of  the  evidence.  Direct  evi- 
dence is  not  required.  It  may  be  proved  by  circumstan- 
tial evidence.  The  courts  will  take  judicial  notice  of  the 
location  of  cities  and  towns  in  the  State,  as  well  as  boun- 
daries of  counties.  Bauxite  is  in  Saline  County  and  the 
circumstances  and  direct  proof,  when  taken  together, 
clearly  show  that  the  crime  was  committed  within  that 
county.  The  following  cases  support  the  conclusion  of 
the  court  that  the  venue  in  the  instant  case  was  sufficiently 
established.  Holloway  v.  State,  90  Ark.  123;  Lymcm  v. 
State,  90  Ark.  596;  Douglass  v.  State,  91  Ark.  492  ;.Farr 
V.  State,  99  Ark.  134;  King  v.  State,  110  Ark.  595. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 
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J.  W.  Black  Luicbeb  Co.  v.  EoKOBiAN  Plow  Co. 
Opinion  delivered  June  25, 1917. 

1.  Salbs— -FARM  DfPLEiMBNTS—RBPAiRS— CUSTOM. — Where  farm  imple- 
ments were  purchased,  if  a  custom  to  furnish  repairs  and  parts  pre* 
vafled«  in  the  absence  of  an  understanding  between  the  parties,  the 
seller  is  bound  to  furnish  the  same  only  for  a  reasonable  time. 

2.  Equity  jurisdiction— extent. — Where  equity  jurisdiction  has  been 
invoked  by  the  appellant  to  determine  the  validity  of  a  contract,  the 
power  of  the  court  extends  over  all  matters  connected  with  the  original 
bill,  whether  presented  by  answer  or  cro6»-bill. 

Appeal  from  Clay  Chancery  Court,  Western  District ; 
Ch(is.  D.  Frier  son,  Chancellor;  affirmed. 

G.  B.  Oliver,  for  appellant. 

1.  A  buyer  may  rescind  the  contract  of  purchase 
of  implements  on  hand,  where  there  has  been  a  breach 
of  the  condition  of  a  contract  in  some  essential  or  sub- 
stantial particular,  which  goesv  to  the  essence  of  the  con- 
tract and  renders  the  defaulting  party  incapable  of  per- 
formance. 35  Cyc.  135,  2A.  Here  the  proof  is  conclusive 
of  the  custom  to  furnish  repair  parts,  and  that  the  fail- 
ure and  refusal  rendered  the  implements  useless  and  of 
no  value. 

2.  The  notes  were  each  for  $100.00  and  exclusively 
within  the  jurisdiction  of  a  justice  of  the  peace.  Art. 
7,  ^  40  Const;  19  L.  R.  A.  (N.  S.)  1064-5;  1  Ark.  31;  37 
Id.  164.    The  chancery  court  had  no  jurisdiction. 

The  appellee  pro  se. 

1.  Hammond  had  no  authority  to  make  the  contract 
to  furnish  repairs  for  eternity.  Appellee  furnished  re- 
pairs for  a  reasonable  time,  so  long  as  it  was  able  to  do 
so.  Appellee  was  not  bound  by  Hammond's  agreement — 
he  was  only  a  collector.  2  Corp.  Jur.  555;  74  Ark.  557; 
11  Id.  189;  64  Id.  217;  55  Id.  270;  187  S.  W.  39;  2  Corp. 
Jur.,  §  202. 

2.  The  alleged  representation  of  Hammond  is  not 
binding,  as  it  was  promissory  merely  and  not  a  misstate- 
ment of  existing  facts,  and  appellee  is  not  estopped.  191 
S.  W.  922. 
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3.  The  alleged  representation  was  merely  a  matter 
of  opinion,  but  if  the  agreement  was  made  it  was  not  to 
be  performed  within  a  year.  20  Cyc.  239.  It  was  not  in 
writing.    80  Ark.  276. 

4.  The  custom  was  not  proven.  12  Cyc.  1040;  19 
Ark.  270 ;  89  Id.  591 ;  81  Id.  549 ;  90  Id.  70 ;  48  Ga.  601. 

5.  The  court  having  jurisdiction,  invoked  by  ap- 
pellant, had  jurisdiction  to  dispose  of  the  whole  contro- 
versy.   76  Pac.  767;  16  Cyc.  124;  17  Ark.  340;  37  Id.  164. 

G.  B.  Oliver,  for  appellant,  in  reply. 

1.  The  custom  was  part  of  the  contract.  Bishop  on 
Cont.,  §  457 ;  9  Cyc.  582  C.  1,  2. 

2.  The  court  had  no  jurisdiction  on  the  cross-bill. 
11  Cyc.  673,  5,  699-2.  Consent  can  not  give  jurisdiction. 
33  Ark.  31 ;  88  Id.  1 ;  90  Id.  195 ;  34  Id.  399 ;  85  Id.  213. 

HUMPHREYS,  J.  Appellant  brought  suit  against 
appellee  in  the  Western  District  of  the  Clay  Chancery 
Court  to  rescind  a  contract  for  the  purchase  of  farming 
implements,  for  the  alleged  reason  that  appellee  had  re- 
fused to  carry  out  the  terms  of  the  contract  by  supplying 
repairs  for  the  implements;  and  to  impound  and  cancel 
four  $100  notes  appellant  had  executed  and  delivered  to 
appellee  in  payment  for  the  implements.  The  complaint 
alleged  that  the  notes  were  executed  to  appellee  upon 
promise  that  it  would  furnish,  or  cause  to  be  furnished, 
to  appellants,  repairs  and  parts  with  which  to  repair 
said  implements;  that  appellant  was  a  non-resident  of 
the  State  with  no  agent  in  the  State  upon  whom  service 
could  be  made ;  that  the  -First  National  Bank  of  Corning 
had  possession  of  said  notes  for  collection.  Appellee  an- 
swered, admitting  the  execution  and  delivery  of  the 
notes  by  appellant,  but  denying  that  the  implements  were 
sold  under  contract  to  furnish  repairs  and  parts  or  that 
the  notes  were  executed  in  pursuance  of  such  a  promise ; 
and,  by  way  of  cross-complaint,  alleged  that  appellant 
had  executed  and  delivered  to  appellee  four  notes  of 
$100  each,  due  and  payable  on  the  first  day  of  May,  June, 
July  and  August,  1916,  bearing  interest  at  the  rate  of 
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8  per  cent,  per  anntiin  from  date  until  paid,  in  settlement 
of  balance  due  for  said  implements;  that  after  the  sale 
of  the  implements,  appellee  became  insolvent  and  discon- 
tinued the  operation  of  its  factory  and  could  no  longer 
furnish  repairs  and  parts  for  the  implements  it  had 
sold  to  appellant. 

The  cause  was  heard  upon  the  pleadings  and  evi- 
dence adduced,  upon  which  the  court  decreed  a  dismissal 
of  the  bill  for  want  of  equity,  and  rendered  judgment  in 
favor  of  appellee  upon  its  cross-bill  in  the  sum  of  $469.00 
with  interest  from  October  5,  1906,  at  the  rate  of  8  per 
cent,  per  annum. 

From  that  decree  an  appeal  has  been  prosecuted  to 
this  court. 

(1)  The  implements  in  possession  of  appellant  at 
the  time  this  suit  was  instituted  were  purchased  from  ap- 
pellee in  1912  and  1913.  Payments  were  made  from  time 
to  time  but  in  the  fall  of  1914  the  account  was  closed  by 
the  execution  of  notes.  On  February  15, 1916,  appellant 
executed  the  notes  constituting  the  basis  of  this  suit  in 
renewal  of  the  notes  given  in  the  fall  of  1914.  The  orig- 
inal notes  executed  in  1914  were  obtained  by  a  Mr.  Ham- 
mond, collecting  agent  of  appellee,  who  stated  that  ap- 
pellee would  continue  to  furnish  repairs  for  the  imple- 
ments. Appellee  had  not  invested  Mr.  Hammond  with 
authority  to  make  an  agreement  to  furnish  repairs  and 
parts  for  implements.  Neither  was  it  informed  that  such 
an  agreement  liad  been  made.  The  evidence  is  conflict- 
ing as  to  whether  the  renewal  notes  sued  upon  were  ex- 
ecuted before  or  after  appellee  had  failed  to  furnish  re- 
pairs and  parts  for  the  implements.  No  specific  con- 
tract was  made  for  repairs  and  parts  at  the  time  the  im- 
plements were  purchased  in  1912  or  1913.  It  was  cus- 
tomary for  manufacturers  who  sold  implements  at 
Coming  to  sell  repairs  and  parts  for  them.  Appellant's 
testimony  is  to  the  effect  that  they  bought  the  imple- 
ments with  this  custom  in  view.  M.  G.  Hoffman  testified 
that  they  were  unable  to  get  any  repairs  and  parts  after 
the  spring  of  1915.    If  the  custom  prevailed  and  became 
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a  part  of  the  contract,  the  most  favorable  construction 
a  buyer  could  invoke  would  be  to  hold  the  seller  bounden 
to  furnish  repairs  and  parts  for  a  reasonable  time.  We 
think  if  appellee  furnished  parts  and  repairs  through 
the  spring  of  1915,  for  implements  furnished  in  1912  and 
1913,  its  contract  was  performed  in  all  good  conscience 
and  equity.  Especially  is  this  so,  in  view  of  the  fact  that 
appellee  became  insolvent  and  waQ  unable  to  continue  the 
manufacture  of  the  repairs  and  parts ;  and  in  view  of  the 
further  fact,  that  the  notes  were  renewed  and  extended 
on  February  17,  1916.  The  chancellor's  finding  and  de- 
cree on  the  merits  of  the  original  bill  is  in  accordance 
with  the  weight  of  evidence  and  our  construction  of  the 
contract. 

(2)  It  is  contended  by  appellant  that  the  cross-bill 
should  have  been  dismissed  also,  for  the  reason  that  it 
asked  aflfirmative  relief  on  matters  purely  legal  in  nature ; 
and  in  amoimt  within  the  exclusive  jurisdiction  of  a  jus- 
tice of  the  peace.  Each  note  was  for  $100.00,  exclusive 
of  interest,  and  within  the  exclusive  jurisdiction  of  a  jus- 
tice of  the  peace,  under  section  40,  article  7,  of  the  Consti- 
tution. 

Appellee  contends  for  the  rule,  that  equity  having 
acquired  jurisdiction  for  one  purpose  will  administer 
complete  relief.  In  discussing  the  rule  that  relief  of  a 
purely  equitable  nature  can  not  be  given  in  an  action 
properly  begun  and  prosecuted  at  law,  Mr.  Justice  Eakin, 
in  the  case  of  Little  Rock  £  Ft.  Smith  Ry.  Co.  v.  Perry, 
37Ark.  164,  said: 

**With  regard  to  actions  begun  in  chancery,  which 
upon  their  face  appear  to  be  exclusively  and  wholly  cog- 
nizable at  law,  as  for  instance,  a  bill  to  obtain  judgment 
upon  a  note,  or  an  ejectment  bill  without  equitable  ele- 
ments, the  rule  is  the  same.  It  is  always,  however,  to  be 
borne  in  mind  that  if  there  be  any  equitable  element  to 
which  the  jurisdiction  of  a  court  of  chancery  may  attach, 
then  by  the  old  doctrine,  the  court  in  the  same  proceed- 
ings may  administer  all  legal  relief  connected  with  the 
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subject-matter  and  essential  to  do  full  and  complete  jus- 
tice at  once  to  all  parties  before  it.'' 

In  the  instant  case^  appellant  selected  the  forum  and 
alleged  matter  peculiarly  within  the  jurisdiction  of  a 
court  of  equity.  The  notes  in  question  were  drawn  into 
the  suit,  impounded  and  sought  to  be  canceled.  They  are 
directly  connected  with  the  subject-matter  alleged  in  the 
original  bill.  Unnecessary  multiplicity  of  actions  is  ab- 
horred by  the  law.  The  very  object  of  a  cross-bill  should 
be  to  enable  parties  to  adjust  all  differences,  growing  out 
of  the  same  transaction,  in  the  same  suit.  In  the  instant 
case,  appellant  brought  appellee  into  court  touching  the 
validity  of  the  notes  sought  to  be  enforced  by  cross-bill. 
The  subject-matter  of  the  original  bill  and  cross-bill  is 
one  and  the  same  thing,  so  interwoven  that  no  distinction 
can  be  made  between  the  one  or  the  other.  The  equity 
jurisdiction  having  been  invoked  by  appellant  to  deter- 
mine the  validity  of  the  contract,  we  think  the  powe?  of 
the  court  extended  over  all  matter  coimected  with  the 
original  bill,  whether  presented  by  answer  or  cross-bill. 

No  error  appearing,  the  decree  is,  in  all  things,  af- 
firmed. 


LiSKO  V.  Uhrbn. 
Opinion  delivered  June  25,  1917. 

1.  Appeal  and  error — finding  op  jury. — The  finding  of  a  jury,  when 
supported  by  substantial  evidence,  will  not  be  reversed  on  appeal, 
although  it  appears  to  be  against  a  preponderance  of  the  evidence,  in 
the  absence  of  a  showing  that  the  trial  judge  abused  his  discretion. 

2.  Trial — conduct  of  judge— opinion. — A  trial  judge  may  not,  in  the 
presence  of  the  jury,  during  the  progress  of  a  trial,  express  an  opinion 
touching  the  weight  of  the  evidence. 

S.  Evidence — contradicting  witness  on  collateral  matters. — It 
is  not  permissible  for  a  party  to  draw  out  immaterial  and  collateral 
matters  on  cross-examination,  and  afterwards  contradict  the  witness 
as  to  those  matters. 

4.  Evidence — ^irrelevant  testimony — when  admissible. — Irrelevant 
testimony  is  admissible  where  showing  the  bias  of  the  opposite  party, 
and  when  its  introduction  is  limited  to  that  purpose. 
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5.  New  trial — new  evidence. — A  new  trial  will  not  be  granted  because 
of  newly-discovered  evidence,  where  the  appellant  did  not  exercise 
diligence  to  procure  the  same  in  the  first  instance. 

Appeal  from  Prairie  Circuit  Court;  Thos.  C.  Trim- 
ble, Judge;  affirmed. 

Maiming  <&  Emerson,  for  appellant. 

1.  The  verdict  is  overwhelmingly  against  the  testi- 
mony. There  is  no  testimony  to  sustain  it,  where  the 
physical  facts  are  taken  into  consideration.  The  jury 
had  no  right  to  disregard  arbitrarily  the  plain,  undis- 
puted statements  of  witnesses  who  said  they  saw  the 
water  running  over  from  one  field  and  into  the  other. 
101  Ark.  532.  Besides  the  physical  facts  show  negli- 
gence on  part  of  appellee.  A  verdict  will  be  set  aside 
where  it  is  against  the  clear  weight  of  the  evidence.  70 
Ark.  385;  34  Id.  632;  10  Id.  492;  151  S.  W.  288;  96  Ark. 
37-42. 

2.  The  remarks  of  the  court  in  the  presence  of  the 
jury  clearly  tended  to  discredit  appellant's  testimony, 
thereby  expressing  its  opinion.    123  Ark.  146-152. 

3.  The  court  erred  in  the  rejection  and  acceptance 
of  certain  testimony  of  Medendorff.  It  was  prejudicial 
error. 

4.  It  was  error  to  refuse  a  new  trial  on  account  of 
newly-discovered  evidence. 

Trimble  &  Williams,  for  appellee. 

1.  The  verdict  is  sustained  by  the  evidence  and 
should  not  be  disturbed.  85  Ark.  195;  100  Id.  599;  98 
Ark.  311;  94  Z(i.  586. 

2.  The  remarks  of  the  court  were  not  an  expres- 
sion of  opinion,  but  were  made  merely  for  the  purpose  of 
avoiding  repetition  and  nothing  else. 

3.  There  were  no  errors  in  the  admission  or  exclu- 
sion of  testimony.  101  Ark.  153;  99  Ark.  616-7;  104  Id. 
494-5.  It  is  not  permissible  for  a  party  to  draw  out  im- 
material and  collateral  matters  on  cross-examination  and 
afterwards  contradict  the  witness  as  to  such  matters. 
104  Ark.  494-5. 
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4.  Appellant  in  his  motion  for  a  new  trial  did  not 
comply  with  the  law  in  seeking  a  new  trial  upon  newly- 
discovered  evidence.  106  Ark.  388;  46  M  201.  Due  dili- 
gence  was  not  shown.  85  Ark.  38;  70  Id.  244.  The  al- 
leged evidence  is  cumulative  merely.  25  Ark.  89 ;  60  Id. 
481 ;  66  Id.  481 ;  86  Id.  122 ;  46  Id.  201. 

5.  Appellee  plead  that  the  damages  were  caused 
by  excessive  rainfall  and  his  evidence  shows  it.  The 
pleadings  are  considered  as  amended  to  conform  to  the 
proof.    124  Ark.  390 ;  100  Id.  217 ;  40  Id.  360. 

6.  Where  there  is  a  conflict  in  the  evidence,  the 
verdict  is  conclusive. 

HUMPHREYS,  J.  Appellant  instituted  a  suit 
against  appellee  in  the  Southern  District  of  the  Prairie 
Circuit  Court,  alleging  that  appellee,  who  owned  a  rice 
farm  adjoining  his  land,  had  wilfully,  maliciously,  negli- 
gently and  carelessly  pumped  water  from  a  large  well  on 
his  rice  lands  and  flooded  certain  lands  of  appellant,  and 
thereby  destroyed  20  tons  of  hay;  and  by  a  continuation 
of  so  flooding  the  land,  prevented  him  from  harvesting 
30  tons  of  growing  grass,  to  his  total  damage  in  the  sum 
of  $200.00. 

Appellee  filed  answer  denying  the  material  allega- 
tions of  the  complaint. 

The  cause  was  heard  by  a  jury  upon  the  pleadings, 
evidence  adduced  and  instructions  of  the  court,  which 
resxdted  in  a  verdict  and  judgment  for  appellee.  The 
case  is  now  before  us  on  appeal. 

Four  alleged  errors  are  insisted  upon  by  appellant 
for  a  reversal  of  the  judgment. 

(1)  First.  It  is  contended  that  the  evidence  is  not 
sufficient  to  support  the  verdict.  The  evidence  is  con- 
flicting as  to  whether  the  damage  to  the  hay  was  caused 
by  water  pumped  from  the  rice  well  or  by  excessive  rains. 
Appellee  did  not  plead  that  the  damage  occurred  by  ex- 
cessive rainfall,  and  now  it  is  contended  that  the  court 
erred  in  admitting  proof  showing  that  the  damage  was 
caused  by  the  rains.  No  objection  was  made  or  excep- 
tion saved  to  the  admission  of  this  character  of  evidence 
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at  the  time.  For  that  reason  alone  we  can  not  now  pass 
upon  the  competency  of  the  evidence.  A  reasonable  in- 
ference might  be  drawn  from  the  whole  evidence  in  the 
case  that  the  hay  was  damaged  on  account  of  excessive 
rains.  We  are  inclined  to  the  view  that  a  preponderance 
of  the  evidence  reflects  that  the  damage  was  caused  by 
floods  from  the  well,  but  we  are  also  of  the  opinion  that 
there  is  sufficient  legal  evidence  of  a  substantial  nature 
to  sustain  the  verdict  on  appeal  to  this  court.  On  account 
of  the  superior  position  occupied  by  the  trial  court  for 
weighing  evidence  and  testing  the  credibility  of  wit- 
nesses, this  court  will  not  disturb  verdicts  of  juries  be- 
cause contrary  to  a  preponderance  of  the  evidence,  un- 
less the  discretion  of  the  trial  judge  has  been  obviously 
abused.  The  attitude  of  this  court  with  reference  to  ver- 
dicts of  juries  and  courts  sitting  as  juries  is  clearly 
stated  in  all  of  its  phases  in  the  following  cases: 
Shaufelherger  v.  Mattix,  85  Ark.  195;  Taylor  v.  Grant 
Lumber  Co.,  94  Ark.  566;  Blackwood  v.  Eads,  98  Ark. 
304;  Mcllroy  v.  Arkansas  Valley  Trust  Co.,  100  Ark.  596. 

(2)  Second.  It  is  insisted  that  the  trial  court  ex- 
pressed an  opinion  in  the  presence  of  the  jury  that  ap- 
pellant was  not  endeavoring  to  confine  himself  to  the 
truth  and  facts  in  the  case.  It  is  not  permissible  for  the 
trial  pudge,  in  the  presence  of  the  jury,  during  the  prog- 
ress of  the  trial,  to  express  an  opinion  touching  the 
weight  of  evidence.  It  was  so  held  in  the  case  of  Roe 
Rice  &  Lamd  Co.  v.  Strobhart,  123  Ark.  146,  cited  by  ap- 
pellant. We  might  add  that  it  is  within  the  exclusive 
province  of  the  jury  to  pass  upon  the  credibility  of  wit- 
nesses and  not  the  privilege  of  the  trial  judge  to  directly 
or  indirectly  reflect  upon  their  testimony.  If  the  lan- 
guage used  by  the  learned  judge  in  the  instant  case  in 
any  way  contravenes  the  principles  just  announced,  then 
this  case  should  be  reversed  and  remanded  for  a  new 
trial. 

John  Lisko,  witness  in  his  own  behalf,  was  recalled, 
and  was  being  questioned  concerning  the  amount  of  hay 
damaged  during  the  second  cutting.    The  court  said  to 
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the  attorney  who  was  examining  the  witness,  **You  have 
gone  over  that/'  The  attorney  responded  that  the  wit- 
ness did  not  say  how  mnch.  The  conrt  responded  **He 
said  he  did  not  know  how  much,  he  just  guessed  at  it." 
It  is  very  clear  that  the  court  was  attempting  to  restate 
the  testimony  given  by  the  witness  touching  this  particu- 
lar matter  when  first  on  the  witness  stand.  By  reference 
to  the  original  testimony  it  will  be  seen  that  the  witness 
did  not  himself  attempt  to  definitely  state  the  number  of 
acres  or  the  number  of  tons  of  hay  damaged.  The  wit- 
ness stated  he  did  not  know,  and  referred  to  the  fact  that 
he  had  procured  parties  to  measure  the  land.  The  pur- 
pose of  the  court  was  to  prevent  repetitions  in  the  evi- 
dence. The  remark  was  not  the  expression  of  an  opinion 
on  the  weight  of  the  evidence,  nor  a  criticism  on  the  tes- 
timony of  the  witness. 

(3)  Third.  It  is  urged  that  the  court  erred  in  ex- 
cluding a  question  propounded  to  appellant  as  follows: 
**I  will  ask  you  if  on  yesterday  you  and  Mr.  Medendorff 
were  talking  about  this  case  and  you  offered  to  get  an 
automobile  and  take  him  and  any  three  men  he  woidd 
select  and  go  down  there  and  look  at  this  field  of  yours, 
both  fields,  and  let  them  decide  whether  or  not  the  water 
came  through  there  upon  your  fields  from  the  Uhren 
place." 

Medendorff  had  stated  in  response  to  a  cross-ques- 
tion by  appellant's  counsel  that  he  had  no  recollection 
that  appellant  had  made  such  a  proposition  to  him.  The 
question  propounded  to  and  answer  given  by  Medendorff 
was  not  material  to  any  issue  in  the  case.  It  was  wholly 
collateral.  It  is  not  permissible  for  a  party  to  draw  out 
immaterial  and  collateral  matters  on  cross-examination 
and  afterwards  contradict  the  witness  testifying  to  such 
matters.    Brock  v.  State,  101  Ark.  147. 

No  error  was  committed  by  excluding  the  above 
question  propounded  to  appellant. 

(4)  Our  attention  is  also  called  to  the  fact  that  ap- 
pellee was  permitted  to  establish  by  Robert  Medendorff 
that  appellant  attempted  to  rent  the  rice  land  out  from 
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under  appellee.  It  is  said  that  this  evidence  was  wholly 
,  irrelevant  and  tended  to  prejudice  the  jury  against  ap- 
pellant and  to  discount  the  weight  of  his  evidence.  The 
evidence  did  not  tend  to  establish  the  issue  presented  by 
the  pleading,  and  in  that  sense  was  irrelevant,  but  no 
error  was  committed  by  the  court  in  admitting  the  evi- 
dence, if  admissible  for  any  purpose.  Appellant  became 
a  witness  in  his  own  behalf,  and  it  was  proper  for  ap- 
pellee to  introduce  evidence  tending  to  show  that  appel- 
lant was  biased  or  prejudiced  against  him.  The  evi- 
dence was  admissible  as  tendings  to  establish  bias.  It 
woidd  have  been  the  duty  of  the  court  to  limit  the  evi- 
dence to  the  sole  purpose  of  bias  if  the  appellant  had 
made  the  request  at  the  time. 

(5)  Fourth.  It  is  insisted  that  the  court  com- 
mitted error  in  refusing  to  grant  a  new  trial  on  account 
of  newly-discovered  evidence.  We  have  read  the  affi- 
davits in  support  of  the  motion  for  new  trial  on  account 
of  newly-discovered  evidence,  and  find  that  the  evidence 
is  cumulative.  We  also  think  appellant  might  have  ob- 
tained practically  all  the  alleged  newly-discovered  evi- 
dence before  the  trial  had  he  exercised  proper  diligence. 

No  error  appearing  in  the  record,  the  judgment  is 
affirmed. 


QuiNN  V.  Reed. 
Opinion  delivered  July  2,  1917. 

1.  County  warrants — interest — reissuance — action  to  restrain 
BY  citizen  and  TAXPAYER. — Under  art.  16,  §  13,  of  the  Constitution,  a 
citizen  and  taxpayer  may  bring  an  action  to  restrain  the  county  judge, 
clerk,  and  treasurer  from  reissuing  outstanding  county  warrants  for 
the  payment  of  interest  for  forbearance  until  a  future  day. 

2.  County  warrants— reissuance— interest.— Under  art.  16,  §  1, 
of  the  Constitution,  the  Legislature  is  without  power  to  authorize 
the  county  court  to  issue  warrants  or  other  evidences  of  indebtedness 
in  any  form  for  the  payment  of  interest  for  future  forbearance. 
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3.     Counties — obugations — interest. — There  is  no  authority  in  this 
State  for  the  payment  of  interest  at  all  by  counties.     ' 

Appeal  from  Pulaski  Chancery  Court ;  John  E.  Mar- 
tineau,  Chancellor;  affirmed. 

Jolvn  W.  Wade  and  Rose,  Hemingway,  CoMtrell, 
Loughborough  <&  MileSy  for  appellant. 

1.  The  act  is  not  unconstitutional.  The  reissue  of 
warrants  is  a  judgment  and  warrants  can  be  made  pay- 
able at  a  future  day.  122  Ark.  557 ;  98  Id.  299.  It  merely 
provides  that  the  county  court  may  pay,  for  the  value  of 
his  indulgence,  to  the  holder  not  to  exceed  6  per  cent,  per 
annum.  This  is  not  interest,  nor  do  the  warrants  bear  in- 
terest. Orders  issuing  warrants  are  judgments,  and  the 
Legislature  can  make  judgments  against  counties  bear 
interest.  50  Ark.  416 ;  66  7rf.  247.  See  also  68  Ark.  83; 
103  Id.  468. 

2.  None  of  the  provisions  of  the  Constitution  are 
violated.  Cases  supra;  36  Ark.  89.  The  warrants  are 
not  interest-bearing.  Cooley,  Const.  Lim.  (7  ed.)  236. 
The  act  must  be  clearly  unconstitutional.  207  U.  S.  88 ; 
32  Ark.  144;  99  Id.  1;  102  Id.  166;  85  Id.  171;  100  Id.  175. 
Every  doubt  should  be  resolved  in  favor  of  constitution- 
ality, lb.  The  Legislature  is  supreme,  when  its  acts  are 
not  violative  of  the  Constitution.  The  act  is  not  within 
the  evil  intended  to  be  remedied.  A  reissued  warrant  is 
not  an  interest-bearing  evidence  of  indebtedness. 

Callaway  &  Huie,  for  appellants,  as  amici  curiae. 

1.  Statutes  are  presumed  to  be  constitutional  and 
all  doubts  are  to  be  resolved  in  their  favor ;  they  must  be 
plainly  violative  of  the  Constitution  and  forbidden  in  ex- 
press words  or  by  necessary  implication.  63  Ark.  576; 
66  Id.  466 ;  1  Id.  552 ;  11  Id.  451 ;  15  Id.  664 ;  36  Id.  171 ;  58 
Id.  407 ;  56  Id.  485 ;  59  Id.  513 ;  39  Id.  353 ;  93  Id.  612 ;  114 
7d.  156;119/rf.  314. 

Every  word  in  the  Constitution  should  be  expounded 
in  its  plain,  obvious  and  common  sense  meaning.  52  Id. 
336;  60  W.  343.  It  must  be  forbidden  plainly.  99  Ark. 
100;7fe.  136. 
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2.  Judgments  against  counties  bear  interest.  Earby 
&  Castle  *s  Dig.,  §  6390.    See  also  80  Ark.  109;  50  Id.  416. 

Mehaffy,  Raid  d  Mehaffy,  for  appellee. 

The  act  is  unconstitutional.  36  Ark.  89 ;  50  Id.  416. 
Interest  is  a  premium  paid  for  the  use  of  money.  121  N. 
W.  1072,  2  Words  &  Phr.  (2  Series)  1145.  It  is  true  the 
warrant  is  not  interest-bearing  on  its  face,  but  it  is  within 
the  inhibition  if  it  bears  interest  at  all.  No  subterfuge 
nor  evasion  is  allowed.  157  Fed.  5141 ;  130^.  W.  52 ;  96 
Pac.  45;  17  L.  R.  A.  (N.  S.)  552,  and  cases  cited. 

McCULLOCH,  C.  J.  Appellee,  representing  himself 
as  a  citizen  and  taxpayer  of  Pulaski  County,  instituted 
an  action  in  the  chancery  court  of  that  county  to  restrain 
the  county  judge,  clerk  and  treasurer  from  reissuing  the 
outstanding  county  warrants  and  issuing  separate  war- 
rants for  the  payment  of  interest  for  forbearance  until  a 
future  day. 

It  is  alleged  in  the  complaint  that  the  outstanding 
warrants  of  the  county  exceed  in  amount,  to  the  extent  of 
$150,000,  the  county  revenues  derived  this  year  from  tax- 
ation and  other  purposes.  The  defendants  offer  justifi- 
cation for  the  reissuance  of  the  county  warrants  and  the 
issuance  of  separate  warrants  in  payment  of  interest  for 
the  forbearance  until  the  warrants  are  to  be  presented  in 
the  future,  under  an  act  of  the  General  Assembly  of  1917, 
Act  378,  p.  1814,  entitled  **An  Act  authorizing  the  county 
court  of  Pulaski  County  to  refund  its  coimty  warrants.^* 
That  statute  provides  that  the  county  court  of  Pulaski 
County  may  call  in  its  warrants  for  reissuance  payable  to 
bearer  at  a  future  date,  and  that  the  county  court  **is  au- 
thorized to  pay  to  parties  accepting  any  of  said  reissued 
warrants  payable  at  a  future  date,  a  fair  sum,  represent- 
ing the  value  of  their  indulgence  in  waiting  for  payment 
at  such  future  date,  such  price  to  be  paid  either  in  money 
or  warrants,  but  not  to  exceed  the  equivalent  of  6  per 
cent,  per  annum  for  the  time  for  which  said  indulgence 
is  granted.*' 

The  court  sustained  a  demurrer  to  the  answer,  and 
appellants  declined  to  plead  further  and  suffered  final 
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judgment  to  be  rendered  against  them  in  accordance  with 
the  prayer  of  the  complaint. 

(1)  If  the  proceedings  of  the  county  officials  as  re- 
cited in  the  complaint  are  unauthorized  by  law,  it  consti- 
tuted an  illegal  exaction  within  the  meaning  of  Section 
13  of  Article  XVI  of  the  Constitution,  which  provides 
that  **Any  citizen  of  any  county  may  *  *  *  institute  suit 
in  behalf  of  himself  and  all  others  interested,  to  protect 
the  inhabitants  thereof  against  the  enforcement  of  any 
illegal  exactions  whatever/*  Appellee  is,  therefore,  en- 
titled to  maintain  the  suit.  Lee  Cotmty  v.  Robertson,  66 
Ark.  82. 

The  contention  of  appellee  is  that  the  statute  is  void 
and  that  the  proposed  proceedings  are  illegal  because  in 
conflict  with  the  provisions  of  Section  1,  Article  XVI  of 
the  Constitution  of  1874,  which  reads  as  follows : 

**  Neither  the  State  nor  any  city,  county,  town  or 
other  municipality  in  this  State  shall  ever  loan  its  credit 
for  any  purpose  whatever;  nor  shaU  any  county,  city, 
town  or  municipality  ever  issue  any  interest-bearing  evi- 
dences of  indebtedness,  except  such  bonds  as  may  be  au- 
thorized by  law  to  provide  for  and  secure  the  payment  of 
the  present  existing  indebtedness,  and  the  State  shall 
never  issue  any  interest-bearing  treasury  warrants  or 
scrip.*' 

On  the  other  hand,  learned  counsel  for  appellants  in- 
sist that  this  provision  of  the  Constitution  forbids  only 
the  issuance  by  counties  and  municipalities  of  evidences 
of  indebtedness,  which  on  their  face  bear  interest,  and 
that  the  provision  does  not  prohibit  counties  or  munici- 
palities from  entering  into  contracts  in  another  form  for 
the  payment  of  interest. 

We  think  that  to  sustain  this  argument  would  be  to 
give  too  restricted  a  meaning  to  the  language  of  the  Con- 
stitution, and  that  such  an  interpretation  would  admit  of 
the  most  flagrant  evasions.  This  court  has,  in  fact,  ex- 
pressly decided  against  that  interpretation  in  the  case  of 
Jacks  (&  Co.  V.  Turner,  36  Ark.  89,  where  it  was  held  that 
a   statute   declaring   that   registered   county   warrants 
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should  bear  interest  was  in  conflict  with  the  provision  of 
the  Constitution  now  under  consideration.  It  is  worthy 
of  note  that  the  circuit  judge  who  tried  that  case  below, 
and  the  justice  of  this  court  who  wrote  the  opinion  here, 
were  both  members  of  the  Constitutional  Convention,  and 
they  shared  the  same  view  in  the  interpretation  of  this 
particular  provision.  That  case  did  not  involve  evidences 
of  indebtedness  bearing  interest  on  their  face,  but  the  de- 
cision related  to  the  power  of  the  Legislature  to  make 
such  evidence  of  indebtedness  interest-bearing  upon  be- 
ing presented  and  registered  on  account  of  lack  of  funds. 
Mr.  Justice  Eakin,  in  disposing  of  the  question,  said: 

**  Formerly,  the  holder  of  any  county  warrant  might 
have  presented  it  to  the  county  treasurer,  whose  duty  it 
was,  in  caee  of  no  funds,  to  indorse  the  fact  upon  the  war- 
rant, with  the  date,  after  which  the  warrant  bore  interest, 
at  the  rate  of  6  per  cent,  per  annum.  This  made  it  an 
interest-bearing  evidence  of  indebtedness,  which  was  not 
permissible  after  the  adoption  of  the  new  Constitution.*' 

In  giving  full  scope  to  that  decision,  which  was  an 
interpretation  of  the  Constitution  not  a  great  while  after 
its  adoption,  we  are  constrained  to  hold  that  the  inhibi- 
tion reaches  not  only  to  evidences  of  indebtedness  which 
bear  interest  on  their  faces,  but  also  to  separate  contracts 
for  the  payment  of  interest  for  future  indulgence.  If 
the  proceeding  now  under  consideration  is  permissible 
under  the  Constitution,  it  amounts  to  no  less  than  the 
issuance  of  separate  evidences  of  indebtedness  to  cover 
interest. 

County  warrants  are  what  the  name  implies,  orders 
on  the  treasury  for  the  payment  of  money,  but  in  a  sense 
they  constitute,  while  outstanding,  evidences  of  indebted- 
ness of  the  county.  If  separate  warrants  can  be  issued 
for  interest  to  accrue  in  the  future,  then  other  evidences 
of  indebtedness  could  be  issued  with  separate  contracts 
to  pay  interest  in  the  future.  The  fact  that  the  evidence 
of  an  agreement  to  pay  interest  is  in  the  form  of  an  order 
on  the  treasurer  does  not  rescue  it  from  the  constitutional 


Digitized  by  VjOOQIC 


ARK.]  QuiNN  V.  Reed.  121 

ban  against  the  issuance  of  interest-bearing  evidences  of 
indebtedness. 

Counsel  for  appellant  rely  upon  the  decision  of  this 
court  in  Nevada  County  v.  Hicks,  50  Ark.  416,  where  it 
was  held  that  this  provision  of  the  Constitution  did  not 
prevent  judgments  against  counties  bearing  interest  un- 
der a  general  statute  making  all  judgments  bear  interest. 
This  court  took  occasion,  however,  in  the  opinion  in  that 
case  to  distinguish  the  ruling  from  the  decision  in  Jacks 
S  Go.  V.  Turner,  supra,  by  pointing  out  that  the  charge 
of  interest  resulted  from  contract  in  the  former  case  and 
that  it  resulted  merely  by  operation  of  law  in  the  case 
then  under  consideration.    In  the  opinion  the  court  said: 

**The  interest  allowed  in  a  judgment,  where  interest 
is  not  stipulated  for  in  the  contract  sued  on,  is  not  by  vir- 
tue of  the  contract  between  the  parties  to  the  suit,  but  is 
by  operation  of  law,  and  is  in  the  nature  of  a  penalty  pro- 
vided by  the  law  for  delay  in  payment  of  the  principal 
sum,  after  it  becomes  due.  In  the  case  of  a  judgment  ren- 
dered against  a  county,  by  a  court  of  competent  jurisdic- 
tion, the  rendering  of  the  judgment  can  not,  in  any  just 
or  reasonable  sense,  be  regarded  as  a  contract  by  the 
county.  The  judgment  is  the  decision  or  sentence  of  the 
law  fixing  the  amount  due,  and  we  fail  to  see  how  the 
allowance  of  interest  in  a  judgment  on  a  claim  due  by  a 
county  can  be  construed  as  the  contract  of  a  county  to 
pay  interest — or  as  the  issuing  by  the  county  of  interest- 
bearing  evidences  of  indebtedness." 

(2-3)  The  language  just  quoted  is  a  clear  recogni- 
tion by  the  court  of  the  construction  of  the  Constitution 
which  prohibits  counties  and  municipalities  from  issuing 
evidences  of  indebtedness  constituting  a  contract  for  the 
payment  of  interest  whether  the  interest  appears  on  the 
face  of  the  contract  or  otherwise.  We  hold  now  that  that 
is  what  the  f  ramers  of  the  Constitution  meant,  and  that 
the  county  court  exceeds  its  power  when  it  undertakes  to 
issue  warrants  or  other  evidences  of  indebtedness  in  any 
form  for  the  payment  of  interest  for  future  forbearance. 
There  is  no  authority  in  this  State  for  the  payment  of  in- 
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terest  at  all  by  counties,  for  the  old  statute  making  judg- 
ments bear  interest,  even  against  counties,  has  been 
amended  so  as  to  exclude  judgments  against  counties 
from  its  operation,    Kirby^s  Digest,  §  §  5387,  5388, 

Interest  is  nothing  more  nor  less  than  compensation 
for  forbearance,  or,  as  otherwise  defined  ^^  legal  damages 
for  injurious  detention  of  money/'  McDonald  v.  Laewen 
(Mo.),  130  S.  W.  52.  Contractual  interest  is  usually  a 
temporary  expedient,  and  the  fact  that  the  plan  under 
consideration  contemplates  only  a  temporary  postpone- 
ment of  the  county  debt  does  not  alter  its  objectionable 
character. 

If  the  Legislature  has  no  power  to  declare  county 
evidences  of  indebtedness  to  be  interest-bearing  after  reg- 
istration on  account  of  lack  of  funds,  then  certainly  it  has 
no  power  to  authorize  the  county  court  to  enter  into  a 
separate  contract  for  the  payment  of  interest. 

With  the  policy  of  the  law,  we  have  nothing  to  do, 
our  only  concern  being  as  to  its  validity  when  measured 
by  the  terms  of  the  Constitution.  It  may  be  that  in  the 
present  emergency  it  would  be  a  good  thing  for  the  county 
to  procure  a  postponement  of  the  presentation  of  its  out- 
standing warrants  to  a  future  date  by  paying  interest, 
but  the  Constitution  forbids  that,  and  we  must  all  obey 
the  mandate.  The  chancery  court  was,  therefore,  correct 
in  reaching  the  conclusion  that  the  proposed  statutory 
plan  for  reissuance  of  the  warrants  is  invalid,  and  the 
decree  is  afiKrmed. 


Bledsoe  v.  State. 
Opinion  delivered  July  2,  1917. 

Criminal  law—- disqualification  op  judgb  acting  as  attornbt 
BEFORE  GRAND  JURY. — A  drcuit  judge  is  disqualified  to  try  a  cause 
"*  *  in  which  he  may  have  been  of  coutasel/'  under  Art.  7,  $  20,  of  the 
Constitution.  Held,  the  provision  in  the  Constitution  relates  to  a 
'case  in  which  the  judge  was  counsel  before  he  assun^ed  the  duties  of 
the  judgeship. 
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2.  Criminal  law— indictmbnts— conduct  op  trial  judged— dis- 
qualification.— The  drcuit  Judge  of  Garland  County  held  not  dis- 
qualified to  preside  in  a  trial,  under  Art.  7,  $  20,  of  the  Constitution, 
whoi  he  assisted  in  the  examination  of  witnesses  before  the  grand 
jury  who  found  the  indictments. 

3.  Sheriffs— FAILURE  to  seizb  and  burn  gambling  paraphernalia. — 
The  evidence  kdd  sufficient  to  support  a  conviction  of  the  sheriff  of 
Garland  County  for  failure  to  seize  and  bum  gambling  paraphernalia, 
used  in  the  operation  of  a  certain  gambling  house  in  the  city  of  Hot 
Springs. 

4.  Evidence — ^proof  of  criminal  intent — similar  acts. — When  the 
issue  is  one  of  good  or  bad  faith,  it  is  admissible  to  prove  a  series  of 
similar  acts  done  about  the  same  time,  as  tending  to  establish  the  par- 
ticular intent. 

6.  Sheriffs— FAILURE  to  perform  dutib&— proof  of  intent.— A 
sheriff  was  charged  with  wilfully  omitting  and  failing  to  serve  a  writ 
to  seize  and  bum  certain  gambling  devices.  In  determining  the 
defendant's  intent,  proof  is  admissible  of  his  action  in  reference  to 
other  orders  of  like  nature  about  the  same  time. 

Appeal  from  Garland  Circuit  Court;  Scott  Wood, 
Judge ;  affirmed. 

Murphy  &  McHaney  and  J.  S.  McCotmell,  for  appel- 
lant. 

1.  The  judge  was  disqualified  to  sit  or  preside  in 
the  trial.  Const.,  art.  7,  §  20 ;  2  R.  C.  L.  938 ;  23  Cyc.  587 ; 
78  Miss.  175;  84  Am.  St.  622;  15  R.  C.  L.  534;  12  Id.  §  24; 
20  Cyc.  1340;  12  R.  C.  L.  1040,  §  24;  60  Ark.  425. 

2.  The  evidence  was  not  sufficient  to  support  the 
verdict. 

3.  There  was  error  in  the  admission  of  evidence. 
Appellant  was  indicted  for  an  alleged  wilful  failure  to 
execute  only  one  burning  order,  that  of  January  27. 
Other  burning  orders  were  not  admissible  in  evidence. 

4.  The  second  instruction  was  error.  It  makes  ap- 
pellant responsible  for  an  error  of  judgment,  however 
honest  his  course. 

Jo7m  D.  Arhv^Tde,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  judge  was  not  disqualified.  Kirby's  Digest, 
§  2210;  Const.,  art.  7,  ^  20;  31  Ark.  35;  61  Id.  88;  12 
Cal.  523. 
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2.  The  evidence  is  ample  to  sustain  the  verdict. 

3.  It  was  not  error  to  admit  the  various  burning 
orders  issued  in  January.  The  chief  issue  was  whether 
appellant's  failure  to  serve  the  warrant  placed  in  his 
hands  was  wilful  and  intentional,  or  otherwise.  They 
tended  to  show  his  intent.  75  Ark.  427;  72  Id.  586;  80 
Id.  495;  81  Id.  25;  84  Id.  119;  Ih.  16;  43  Id.  367;  49  Id. 
449;62  7(i.ll9. 

4.  Instruction  No.  2,  given,  was  not  error.  It  did 
not  hold  appellant  to  the  exercise  of  judgment^  hut  did 
hold  him  to  the  exercise  of  diligence.  2  Tex.  App.  158 ; 
120  Ga.  924;  4  Blackford  (Ind.)  171;  76  N.  C.  197. 

HUMPHREYS,  J.  Appellant,  sheriff  of  Garland 
County,  was  indicted,  tried  and  convicted  in  the  Garland 
Circuit  Court  of  misdemeanor  in  office,  for  failure  to  seize 
and  bum  gambling  paraphernalia  used  in  operating  a 
gambling  house  over  the  Mint  Billiard  Parlor  at  No. 
706%  Central  avenue.  Hot  Springs,  Arkansas.  A  fine  of 
$5  was  assessed  by  the  verdict.  A  judgment  of  ouster 
and  for  the  fine  and  costs  was  rendered  against  appellant, 
from  which  he  has  prosecuted  an  appeal  to  this  court. 

The  first  assignment  of  error  insisted  upon  by  appel- 
lant for  reversal  is  the  overruling  of  his  motion  suggest- 
ing the  trial  judge's  disqualification  and  requesting  him 
to  certify  such  disqualification.  At  the  February,  1917, 
term  of  said  court  the  trial  judge  had  instructed  the 
grand  jury  to  investigate  the  gambling  situation  in  Hot 
Springs  with  relation  to  whether  certain  officers  of  the 
county  were  countenancing  and  condoning  gambling.- 
The  judge  conducted  the  examination  of  a  large  number 
of  witnesses  summoned  to  appear  before  the  grand  jury 
to  testify  concerning  the  gambling  situation.  As  a  result 
of  the  examination,  the  grand  jury  returned  two  indict- 
ments against  appellant  and  one  against  the  prosecuting 
attorney. 

The  validity  of  these  indictments  was  questioned  at 
the  next  term  of  court  because  the  trial  court  had  partici- 
pated in  the  investigation,  whereupon  the  court  directed 
the  jury  to  reinvestigate  the  gambling  situation  as  it  ex- 
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isted  in  Hot  Springs  in  the  months  of  December,  1916, 
and  January,  1917-  At  the  request  of  the  prosecuting 
attorney,  Mr.  Wootton,  of  the  firm  of  Martin,  Wootton  & 
Martin,  on  account  of  his  familiarity  with  the  former  in- 
vestigation, was  permitted  to  assist  in  the  new  investiga- 
tion. The  court  specially  charged  the  grand  jury  with 
reference  to  the  line  of  investigation  to  be  pursued,  and 
announced  that  writs  for  the  seizure  and  burning  of  gam- 
bling paraphernalia  had  been  issued  and  placed  in  the 
hands  of  the  sheriflf,  and  suggested  that  the  jury  examine 
into  whether  or  not  the  sheriff  had  faithfully  executed 
the  writs. 

(1-2)  New  indictments  were  returned  against  the 
sheriff  by  the  grand  jury  on  April  4,  1917,  charging  him 
with  the  identical  offenses  charged  against  him  in  the 
former  indictments.  It  is  insisted  that  the  new  indict- 
ments, being  based  upon  the  same  testimony  developed 
by  the  judge  in  the  original  investigation,  stand  in  the 
same  attitude  as  the  former  indictments  as  related  to  the 
alleged  disqualification  of  the  trial  judge.  In  other 
words,  if  his  participation  in  the  first  investigation  dis- 
qualified him  from  sitting  as  judge  in  the  tral  of  those 
cases,  then  it  is  insisted  for  the  same  reason  that  he  is 
disqualified  from  sitting  as  judge  in  the  trial  on  the  pres- 
ent indictment.  Section  20,  article  7,  of  the  Constitution 
of  Arkansas  forbids  a  judge  who  was  of  counsel  in  a  case 
to  sit  or  preside  in  the  trial  of  the  cause.  The  particular 
part  of  section  20,  article  7,  invoked  by  appellant  to  dis- 
qualify the  judge  is  as  follows:  **0r  in  which  he  may 
have  been  of  counsel.  *  ♦  *  "  This  clause  of  the  Constitu- 
tion relates  to  some  case  in  which  the  judge  was  counsel 
before  he  assumed  the  duties  of  the  judgeship.  The  very 
language  clearly  imports  such  construction.  It  must  nec- 
essarily relate  to  cases  in  which  the  judge  participated  as 
attorney  or  counsel  before  assuming  his  duties  as  judge, 
because  by  section  25  of  the  same  article  of  the  Constitu- 
tion, circuit  judges  are  denied  the  right  to  appear  as  at- 
torney or  of  counsel  in  any  case  during  their  incumbency 
in  oflSce.    It  being  clear  to  us  that  the  latter  part  of  sec- 
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tion  20  has  reference  to  those  cases  only  in  which  the 
judge  participated  prior  to  entering  upon  his  duties,  it 
follows  that  there  was  no  constitutional  bar  to  his  sitting 
as  judge  in  the  instant  case,  for  the  conduct  complained 
of  by  appellant  occurred  after  the  judge  assumed  his  oflS- 
cial  duties.  If,  however,  the  spirit  of  the  clause  is  broad 
enough  to  include  cases  in  which  a  judge  accepted  employ- 
ment or  volunteered  his  services  as  an  attorney  or  as 
counsel  after  he  assumed  the  duties  of  his  office,  we  are 
of  opinion  that  the  participation  in  the  examination  of 
witnesses  before  the  grand  jury,  upon  whose  testimony 
the  original  indictments  were  returned,  did  not  constitute 
him  either  an  attorney  or  counsel  in  the  cases.  His  as- 
sistance was  requested  by  the  grand  jury.  The  prosecut- 
ing attorney  was  not  in  a  position  to  assist  them.  The 
situation  was  an  extraordinary  one.  The  majesty  of  the 
law  was  at  stake.  An  acute  issue  was  drawn  as  to  whether 
law  should  prevail  or  whether  crime  should  run  rampant 
and  offenders  go  unpunished.  The  exigencies  of  the 
times  demanded  radical  action  on  the  part  of  the  circuit 
judge.  We  think  his  participation  in  the  original  grand 
jury  proceedings  falls  far  short  of  constituting  him  an 
attorney  or  of  counsel  in  the  particular  cases  now  pend- 
ing before  the  court.  His  participation  in  the  examina- 
tion of  witnesses  might  have  been  urged  as  cause  for 
quashing  the  original  indictments,  but  can  not  be  urged 
as  a  disqualification  of  the  judge  under  the  latter  part  of 
section  20,  article  7,  of  the  Constitution  of  Arkansas,  in 
the  instant  case. 

(3-4)  It  is  contended  that  there  is  not  sufficient  legal 
evidence  to  support  the  verdict.  This  court  is  committed 
to  the  doctrine  that  if  there  is  any  legal  evidence  to  sup- 
port the  verdict,  it  will  not  be  disturbed  on  appeal.  The 
evidence  is  overwhelming  that  gambling  houses  were  be- 
ing operated  openly,  both  day  and  night,  during  the 
months  of  December,  1916,  and  January,  1917,  in  the  city 
of  Hot  Springs.  During  that  time  as  many  as  six  writs 
for  the  seizure  and  destruction  of  gambling  parapherna- 
lia were  placed  in  the  hands  of  appellant.    The  returns 
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ux>on  the  writs  show  the  seizure  and  destruction  of  only 
an  insignificant  part  of  the  gambling  devices  used  during 
those  months  by  the  several  gambling  houses.  The  Mint 
gambling  house  ran  three  or  four  poker  tables^  a  senate 
table,  a  21  table,  a  faro  bank  table,  a  klondike  table,  a 
crap  table  and  a  roulette  wheel.  From  seventy-five  to 
one  hundred  men  frequented  the  Mint  and  engaged  in 
play  each  day  from  noon  until  midnight,  in  the  months  of 
December  and  January.  Other  popular  resorts  known 
as  the  ^*New  Tork,^'  the  **Ohio  GinW  ''Warwick,^^ 
**  Monarch,  ^^  etc.,  were  richly  furnished  and  equipped 
with  the  «ame  character  of  paraphernalia  and  operated 
day  and  night  during  the  same  period.  It  is  true  that 
appellant  made  quite  a  number  of  unsuccessful  raids  on 
the  gambling  houses  and  was  disappointed  with  the  re- 
sults of  his  search,  but  the  finding  of  the  jury  was  to  the 
effect  that  he  failed  to  exerci-se  proper  diligence  in  the 
search  for  and  destruction  of  these  gambling  devices. 
Gambling  houses  were  operated  during  that  period  in 
such  open  defiance  of  law  that  we  can  not  say  the  verdict 
is  unsupported  by  any  legal  evidence. 

(5)  It  is  insisted  that  the  court  erred  in  admitting 
all  writs  issued  in  the  month  of  January,  1917,  by  the  cir- 
cuit judge  for  the  seizure  and  destruction  of  gambling 
devices,  and  appellant  *s  returns  thereon.  Appellant  was 
charged  with  wilfully  omitting  and  failing  to  serve  a  writ 
to  seize  and  burn  gambling  devices  on  the  27th  day  of 
January,  1917,  used  in  operating  a  gambling  house  at 
No.  706%  Central  avenue.  Only  a  small  number  of  the 
devices  in  use  at  that  place  were  seized.  The  question 
for  the  jury  to  determine  was  whether  appellant  had 
made  a  faithful  search  and  honest  effort  to  seize  the  de- 
vices. The  test  of  appellant  *s  guilt  or  innocence  was  his 
intent.  If  his  purpose  was  not  to  seize  and  bum  the  de- 
vices, he  was  guilty.  If,  on  the  contrary,  his  purpose  was 
to  seize  and  bum  them,  he  was  innocent.  There  was  no 
better  way  to  ascertain  his  intention  than  by  showing  his 
action  in  reference  to  other  orders  of  like  nature  about 
the  same  time.    When  the  issue  is  one  of  good  or  bad 
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faith,  as  in  this  case,  it  is  admissible  to  prove  a  series  of 
similar  acts  about  the  same  time  as  tending  to  establish 
the  particular  intent.    Howard  v.  State,  72  Ark.  586. 

Lastly,  it  is  contended  that  the  court  erred  in  giving 
instruction  No.  2,  because  it  is  said  the  instruction  fixes 
responsibility  upon  appellant  for  an  error  of  judgment. 
We  are  unable  to  place  such  a  construction  upon  the  lan- 
guage used  by  the  court.  It  fixes  responsibility  upon  ap- 
pellant if  he  failed  to  exercise  proper  diligence  in  serving 
the  writ  or  if  he  failed  to  make  an  honest  effort  to  seize 
and  destroy  the  gambling  devices  named  in  the  writ. 

Finding  no  error  in  the  record,  the  judgment  is 
affirmed. 


Davis,  State  Bank  Commissioner,  v.  Moore. 

Opinion  delivered  July  9,  1917. 

Appeal  from  Grant  Circuit  Court;    TT.   H.   Evans, 
Judge;  reversed. 

Graham  v.  Davis,  State  Bank  Commissioner. 

Opinion  delivered  July  9,  1917. 

Appeal  from  Jefferson  Chancery   Court;  John  M. 
Elliott,  Chancellor;  affirmed. 

1.  Corporations— legislative  amendment  to  charter.— The  Legis- 
lature, under  Art.  12,  §  6,  of  the  Constitution,  may  amend  or  revoke 
charters  granted  to  corporations,  without  any  restriction  except 
that  no  injustice  shall  be  done  to  the  corporators. 

2.  Corporations— AMENDMENT  to  charter  by  legislature.— The 
power  to  revoke  or  amend  a  corporation's  charter,  includes  the  power 
to  impose  any  new  terms  which  work  no  injustice  to  the  stockholders 
within  the  meaning  of  the  provision  of  the  Constitution. 

3.  Banks  and  banking — double  u ability  op  stockholders — con- 
stitutionality OP  statute — retroactive  bppbct. — The  provision 
of  the  Act  of  1913,  p.  462,  making  stockholders  of  banks  liable  for  the 
debts  of  the  bank  to  an  amoimt  equal  to  the  amount  of  their  stock 
in  said  bank,  held  to  be  retroactive  in  effect,  and  to  be  valid  under  the 
Constitution. 

4.  Statutes— BORROWED  statutes — construction.— A  statute  taken 
from  that  of  another  jurisdiction  is  taken  with  its  judicial  interpreta- 
tion. 
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6.  Banks  and  banking — double  uabiuty  op  stockholders— right 
OP  SUIT.— Under  §  28  of  the  Act  of  1913,  p.  462,  the  enforcement  of 
stockholders'  liability  is  not  dependent  upon  an  order  of  the  chancery 
court,  but  the  duty  of  enforcing  the  liability  is  placed  independently 
upon  the  Bank  Commissioner. 

6.  Banks  and  banking — ^enforcement  op  double  uabiuty. — It  is 
for  the  Bank  Commissioner  to  determine  when  the  double  liability  of 
stockholders  is  to  be  enforced. 

7.  Banks  and  banking — enforcement  of  double  uabiuty — ^rebiedy 
op  shareholder. — The  remedy  of  a  shareholder  for  the  correction  of 
mistakes  of  the  Bank  Commissioner  in  declaring  an  excessive  amount 
due  must  arise  in  the  distribution  of  the  funds. 

Moore,  Smith,  Moore  &  Trieber,  for  appellant  in  Da- 
vis y.  Moore. 

1.  The  act  is  not  unconstitutional.  Art.  12,  §  6, 
Constitution,  Ark.;  4  Wheat  518.  The  Legislature  has 
power  to  impose  the  double  liability  upon  stockholders  of 
corporations.  21  N.  Y.  9 ;  98  Mich.  472 ;  26  Me.  196 ;  9  E. 
L  194;  70  Minn.  538;  5  Wis.  577;  108  Ky.  21;  111  Cal. 
57 ;  1  Black.  587 ;  179  U.  S.  46 ;  15  WaU.  478. 

2.  It  is  not  against  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States.  104  U.  S.  155 ;  123  Id.  131 ; 
147  Id.  490.  Nor  against  the  Fourteenth  Amendment, 
Constitution  of  the  United  States.  164  U.  S.  684;  8  Wall. 
498 ;  94  U.  S.  673 ;  99  Id.  628 ;  201  Id.  216. 

3.  Nor  is  it  unconstitutional  as  violative  of  article 
2,  section  8,  or  article  2,  -section  1,  State  Constitution. 
Section  53  of  the  act  is  identical  with  the  National  Bank- 
ing statutes.  See  cases  supra.  The  Bank  Conunissioner 
has  authority  to  determine  the  necessity  of  an  assessment 
and  his  determination  is  conclusive.    Supra. 

4.  No  injustice  is  done  to  the  corporators.  Art.  12, 
^  6,  Const.;  64  Ark.  83;  69  Id.  521,  530;  87  Id.  587;  94 
Id.  27. 

5.  Defendant  is  estopped  under  sections  4  and  20 
of  the  act  to  attack  the  constitutionality  of  the  act.  21 
S.  W.  39 ;  65  Id.  312 ;  16  N.  Y.  116 ;  94  U.  S.  673. 

6.  An  order  of  the  chancery  court  was  not  a  prereq- 
uisite to  this  suit.    §  53  act;  Rev.  Stat.  U.  S.,  §  5234;  164 
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U.  S.  684 ;  107  Id.  251.  The  decision  of  the  Bank  Commis- 
sioner is  conclusive.  8  Wall.  498;  94  U.  S.  763;  99  Id. 
628;  201  Id.  216.  It  is  not  necessary  to  prove  that  the 
bank  is  solvent.  Nor  was  it  material  to  prove  that  the 
money  and  debts  due  the  bank  had  been  collected,  or  ex- 
hausted. 92  U.  S.  156;  25  Col.  551;  104  Me.  141;  120 
Mich.  1. 

7.  The  stockholders  were  liable  for  all  debts,  etc., 
outstanding  January  15,  1915,  whether  incurred  before 
or  after  January  1,  1914.  116  Ark.  472.  By  continuing 
business  after  the  new  act  became  effective,  it  is  conclu- 
sively presumed  to  have  continued  under  Act  113.  See 
118  Ark.  176;  124  Id.  531;  120  Mich.  1;  149  Fed.  305;  12 
Ark.  769;  81  N.W.  1059. 

8.  Interest  should  be  allowed.  94  U.  S.  437 ;  lb.  673 ; 
56  Neb.  288. 

Mehaffp,  Reid  £  Mehaffy,  for  appellee. 

1.  The  act  is  unconstitutional  as  an  impairment  of 
the  stockholders'  contract.  Art.  1,  §  1,  Constitution,  U.  S. 
No  additional  burden  can  be  imposed.  54  Ark.  Ill;  69 
Id.  407;  69  Id.  521;  85  Id.  346;  89  Id.  418;  94  Id.  27;  19 
Oh.  St.  369;  5  Dill.  348. 

2.  It  is  contrary  to  article  12,  section  6,  Constitution 
of  Arkansas.    Supra. 

3.  Appellees  not  estopped.    31  Ark.  701. 

4.  Stockholders  are  not  liable  for  debts,  etc.,  made 
before  January  1,  1914.  The  act  is  not  and  can  not  be 
retroactive.  116  Ark.  472 ;  38  Conn.  408 ;  4  Denio  (N.  Y.) 
374;  33  Vt.  84;  15  Wis.  548;  47  S.  E.  893. 

5.  It  was  not  shown  that  the  bank  was  insolvent 
when  it  closed.    129  N.  Y.  S.  993. 

6.  Appellant  can  not  maintain  this  suit.  No  order 
of  a  chancery  court  was  obtained.  It  was  material  to 
allege  and  prove  when  the  debts,  etc.,  were  incurred.  1 
Michie  on  Banks,  etc.,  238 ;  70  Pac.  454. 

Taylor,  Jones  d  Taylor,  for  Graham. 
1.    The  act  is  unconstitutional.    Const.,  art.  12,  §  6 ; 
54  Ark.  Ill ;  58  Id.  407 ;  69  Id.  521 ;  85  Id.  346 ;  89  Id.  418 ; 
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94  Id.  27.  Especially  if  the  act  is  retroactive-  Cook  on 
Corp.  (5  ed.),  §  501;  Morawetz  on  Corp.,  §  1098,  p.  1098; 
Beach  on  Private  Corp.,  §  40 ;  Thompson,  Law  of  Corp., 
§  5417;  Black  on  Const.  Law,  535;  Spelling  on  Private 
Corp.,  §  1028 ;  1  Rose,  Notes  U.  S.  Rep.,  p.  942 ;  64  N.  J.  L. 
217 ;  43  Atl.  435 ;  58  N.  J.  Eq.  97 ;  68  N.  J.  L.  588 ;  90  Am. 
Dec  617;  83  Ga.  61;  47  S.  E.  893;  57  N.  W.  595;  54  Ark. 
Law  Bep.  338. 

2.  The  finding  of  the  Bank  Commissioner  is  not  a 
Qiio^t- judicial  determination;  bnt  if  so,  a  court  of  chan- 
cery should  direct  him  to  give  the  act  its  proper  construc- 
tion and  then  levy  such  assessments  as  are  reasonably 
necessary  to  pay  the  debts  contracted  since  the  statute  be- 
came effective.    Cases  supra. 

Bridges,  Wooldridge  d  Woddridge  and  Moore, 
Smith,  Moore  <&  Trieber,  for  Davis. 

1.  The  act  is  not  unconstitutional.  See  cases  cited 
supra. 

2.  A  law  is  not  retrospective  when  it  deals  with 
future  maintenance  of  existing  conditions.  166  U.  S.  290 ; 
342 ;  133  N.  Y.  Sup.  152 ;  148  Mass.  368 ;  19  N.  E.  390. 

3.  There  is  no  estoppel.  The  action  of  the  commis- 
sioner is  conclusive.  Cases  suipra.  See  also  63  S.  W. 
776.  No  order  of  a  chancery  court  was  necessary.  See 
authorities  cited  in  brief  for  appellant,  Davis  v.  Moore. 

McCULLOCH,  C.  J.  In  each  of  the  two  actions  now 
under  review  John  M.  Davis,  as  Bank  Commissioner  of 
the  State,  was  the  plaintiff  seeking  to  enforce  against  one 
of  the  stockholders  in  a  bank  the  liability  imposed  by  the 
banking  law  for  the  debts  of  the  banking  corporation  to 
the  extent  of  an  amount  equal  to  the  par  value  of  the 
stock  held  in  such  corporation.  In  the  Moore  case  the 
Bank  Commissioner  sued  the  stockholders  of  the  Bank 
of  Leola,  a  defunct  banking  corporation,  and  in  the  Gra- 
ham case  the  Bank  Commissioner  sued  the  stockholders 
of  the  defunct  Bank  of  Pine  Bluff. 

The  Bank  of  Leola  was  incorporated  and  began  busi- 
ness in  the  year  1907,  and  was  found  to  be  insolvent  and 
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was  turned  over  by  the  board  of  directors  to  the  Bank 
Commissioner  on  January  15,  1915.  On  April  29,  1915, 
the  Bank  Commissioner  made  a  call  on  the  stockholders 
for  the  full  amount  of  the  double  liability  prescribed  by 
statute,  and  upon  the  defendant's  failure  to  respond  he 
instituted  this  action  on  July  23,  1915.  The  evidence 
shows  beyond  substantial  dispute  that  The  Bank  of  Leola 
was  insolvent  at  the  time  that  its  affairs  were  taken  over 
by  the  receiver  appointed  by  the  Bank  Commissioner; 
that  its  liabilities,  exclusive  of  the  liability  to  stockhold- 
ers on  their  shares  of  stock,  was  $45,862.82,  and  that  the 
assets  of  the  bank,  according  to  the  appraisement  of  the 
fair  market  value  amounted  only  to  the  sum  of  $25,306.96, 
thus  showing  insolvency  to  the  extent  of  the  sum  of  $20,- 
555.86  of  liabilities  over  the  assets.  The  evidence  shows 
that  a  considerable  portion  of  the  liabilities  of  the  bank 
existing  at  the  time  it  was  taken  over  by  the  Bank  Com- 
missioner was  incurred  prior  to  January  1, 1914,  the  date 
on  which  the  present  banking  law  went  into  effect.  The 
conclusion  reached  by  the  court  with  respect  to  the  im- 
posed liability  under  the  statute  renders  unnecessary  to 
inquire  how  much  of  the  indebtedness  was  incurred  prior, 
and  how  much  subsequent  to  the  said  date  on  which  the 
banking  law  went  into  effect.  The  case  was  tried  before 
the  court  sitting  as  a  jury  and  there  was  a  finding  by  the 
court  in  favor  of  the  defendant.  The  Bank  Commis- 
sioner appealed  from  the  judgment  rendered  by  the  court 
on  its  finding. 

The  Graham  case  was  transferred  from  the  circuit 
court  to  the  chancery  court,  and  was  heard  by  the  chan- 
cellor upon  the  pleadings,  the  decree  being  in  favor  of 
the  Bank  Commissioner,  from  which  the  defendant  prose- 
cuted an  appeal. 

The  same  questions  arise  in  each  case,  and  may  be 
disposed  of  in  one  opinion.  The  statute  under  which  this 
litigation  arose  was  an  act  of  the  General  Assembly  of 
1913,  approved  by  the  Governor  March  3,  1913,  Acts  of 
1913,  page  462.  The  last  section,  however,  provides  that 
the  act  should  not  take  effect  until  January  1, 1914.    The 
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sections  of  the  statute  which  are  necessary  to  notice  in 
the  consideration  of  these  cases  read  as  follows : 

'*  Section  4.    The  Secretary  of  State  shall  turn  over 
to  the  State  Bank  Department  all  papers,  books,  records, 
charters,  articles  of  partnership,  articles  of  agreement 
^d  amendments  thereto,  in  his  office  relating  to  banks, 
trust  companies  and  savings  banks.    It  shall  be  the  duty 
<>f  each  bank  heretofore  organized  and  doing  business  in 
this  State  to  report  within  thirty  days  after  this  act  goes 
i^to  effect  to  the  Bank  Department,  a  full  and  complete 
^st  of  its  stockholders,  or  members,  as  the  case  may  be, 
showing  the  residence  and  the  amount  of  stock  or  inter- 
est owned  by  each,  and  all  such  banks  as  shall  make  such 
Report  and  declare  its  purpose  to  continue  business  under 
^s  act  shall  be  authorized  to  do  so  without  the  payment 
^f  any  additional  fee,  or  without  the  filing  of  any  addi- 
wonal  articles  of  agreement  or  articles  of  partnership, 
P^^viding  the  legal  fees  have  once  been  paid -for  such 
servi^j^     Any  bank,  trust  company  or  savings  bank  that 
^U  fail  to  make  report  and  declare  its  purpose  to  con- 
*^ue  "business,  shall  not  be  allowed  to  do  business  in  this 
State,  and  all  such  as  have  not  paid  fees  shall  pay  the 
sanae  fees  as  are  provided  for  herein.'^ 

'  *  Section  20.    Any  bank  organized  under  the  laws  of 

®  State  shall  be  permitted  to  receive  money  on  deposit, 

^1     to  pay  interest  thereon;  to  buy  and  sell  exchange, 

§?  5^>   silver,  coin,  bullion,  uncurrent  money,  bonds  of  the 

K^*^^  States,  or  of  this  State,  or  of  any  city,  county, 

^<>1  district,  or  other  municipal  corporation  or  im- 

P^J^'^ement  district  thereof,  and  State,  county,  city,  town- 

^.I^>    school  district,  or  other  municipal  or  improvement 

^  *'^ct  indebtedness ;  to  lend  money  on  chatttel  and  per- 

soixa.!  security,  or  on  real  estate  secured  by  deeds  of  trust ; 

?^^^icled,  that  all  such  institutions  now  organized  and  do- 

^S  l>xisiness  in  this  State  are  hereby  permitted  to  con- 

^^^  such  business ;  but  in  all  other  respects  their  busi- 

^?^>  and  the  manner  of  conducting  same,  and  the  opera- 

Q?^  thereof  shall  be  carried  on  subject  to  the  laws  of  this 

^^te,  and  in  accordance  therewith." 
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Section  36  reads  in  part  as  follows : 

*'The  stockholders  of  every  bank  doing  business  in 
this  State  shall  be  held  individually  responsible  equally 
and  ratably,  and  not  one  for  another,  for  all  contracts, 
debts  and  engagements  of  such  bank,  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amouAt  invested  in  such  stock." 

Other  sections  provide  for  the  Bank  Commissioner 
taking  charge  of  a  bank  when  found  to  be  insolvent,  either 
on  the  initiative  of  the  directors  of  the  bank,  or  on  the 
initiative  of  the  commissioner  himself,  and  full  authority 
is  conferred  by  the  statute  upon  the  Bank  Commissioner 
to  wind  up  the  affairs  of  the  bank  by  collecting  the  debts 
due  and  claims  belonging  to  it,  and  assets,  converting  the 
same  into  money  and  discharging  its  liabilities.  The 
concluding  paragraph  of  section  53,  which  sets  forth  the 
power  and  duties  of  the  conunissioner,  reads  as  follows : 

**The  commissioner  shall  collect  all  debts  due  and 
claims  belonging  to  it  and  upon  the  order  of  the  chancery 
court  of  the  county  in  which  it  is  doing  business,  may  sell 
or  compound  all  bad  or  doubtful  debts,  and  on  like  order 
may  sell  all  its  real  and  personal  property  on  such  terms 
as  the  court  shall  direct ;  and  if  necessary  to  enforce  the 
liabilities  of  its  stockholders.*' 

It  is  contended  that  the  statute  is  unconstitutional, 
especially  if  construed  to  have  a  retroactive  effect  so  as 
to  make  stockholders  liable  for  debts  of  the  bank  incurred 
prior  to  the  time  that  the  statute  went  into  effect,  for  the 
reason  that  it  would  constitute  an  impairment  of  the  obli- 
gation of  the  contract  between  a  bank  and  its  stockhold- 
ers. We  are  unwilling  to  give  assent  to  that  view  of  the 
question  at  issue,  for  to  do  so  would  disregard  prior  de- 
cisions of  this  court. 

(1)  The  Constitution  of  1874  (article  12,  section  6) 
reads  as  follows : 

''Corporations  may  be  formed  under  general  laws, 
which  laws  may,  from  time  to  time,  be  altered  or  repealed. 
The  General  Assembly  shall  have  the  power  to  alter,  re- 
voke or  annul  any  charter  of  incorporation  now  existing 


Digitized  by  VjOOQIC 


AEK.]    Davis,  State  Bank  Commissioner  v.  Moore..      135. 

and  revokable  at  the  adoption  of  this  Constitution^  or  any/ 
that  may  hereafter  be  created,  whenever,  in  their  opinion,, 
it  may  be  injurious  to  the  citizens  of  this  State,  in  such  a 
manner,  however,  that  no  injustice  shall  be  done  to  the 
corporators.'* 

That  provision  of  the  Constitution  has  been  con-i 
strued  by  this  court  to  empower  the  lawmakers  of  the> 
State  to  amend  or  revoke  charters  granted  to  corpora- 
tions, without  any  restrictions  except  that  **no  injustice, 
diall  be  done  to  the  corporators."  Railway  Company  v. 
OiU,  54  Ark.  101 ;  Leep  v.  Railway  Compaaty,  58  Ark,  407 ; 
Railway  Company  v.  Paul,  64  Ark,  83 ;  Woodson  v.  State, 
69  Ark,  521;  Oza^  Lumber  Co.  v.  Biddie,  87  Ark.  587; 
Arkansas  Stave  Co.  v.  State,  94  Ark.  27. 

In  each  of  those  cases  it  was  held  to  be  within  the. 
province  of  the  Legislature  to  impose  new  terms  and  obli- 
gations upon  corporations  under  the  reserve  power  to. 
amend  or  revoke  charters,  and  it  was  held  that  it  was  a 
matter  for  determination  in  each  case  as  to  whether  the 
legislation  came  within  the  constitutional  inhibition  that 
*  *  no  injustice  shall  be  done  to  the  corporators.  ^ '  The  doc- 
trine was  so  carefully  and  learnedly  elaborated  by  Judge 
BATTiiB  in  the  Leep  case,  supra,  that  it  is  unnecessary  to 
renew  the  discussion. 

The  doctrine  clearly  applicable  to  the  present  case 
was  simuned  up  in  that  opinion  as  follows : 

**  Natural  persons  do  not  derive  the  right  to  contract 
from  the  Legislature.  Corporations  do.  They  possess 
cmly  those  powers  or  properties  which  the  charters  of 
tiieir  creation  confer  upon  them,  either  expressly,  or  as 
incidental  to  their  existence ;  and  these  may  be  modified 
or  diminished  by  amendment  or  extinguished  by  the  re- 
peal of  the  charters. '  ^ 

The  same  doctrine  was  forcefully  reiterated  by 
Judge  BiDDicK  in  the  cas§  of  Woodson  v.  State,  supra. 

But  it  is  argued  that  those  cases  have  no  application . 
to  the  questions  now  presented  for  the  reason,  it  is  stated, 
that  the  court  was  dealing  solely  with  the  question  of  the 
relative  rights  of  the  public  and  of  the  corporation  itself. 
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whereas  in  the  present  cases  we  deal  with  the  rights  of 
the  stockholders  and  that  the  statute  operates  as  an  im- 
pairment of  the  contract  between  the  corporation  and  its 
stockholders.  The  fundamental  error  of  the  argument  is 
in  the  assumption  that  the  statute  deals  with  the  contract 
between  the  stockholder  and  the  corporation.  We  think, 
on  the  contrary,  that  the  statute  deals  entirely  with  the 
rights  of  the  public  as  against  the  corporation  and  its 
stockholders,  fixing  the  terms  under  which  the  f  randiise 
may  be  operated.  The  liability  of  stockholders  for  the 
debts  of  the  corporation  arises  altogether  by  force  of  the 
statute  and  not  out  of  the  contract  between  the  stockhold- 
ers and  the  corporation.  The  obligation  of  that  contract 
is  merely  that  the  corporation  shall  answer  to  the  stock- 
holders to  the  extent  of  the  par  value  of  the  stock  and  the 
accumulated  profits.  In  other  words,  the  value  of  the 
stock  is  the  measure  of  the  contractual  liability  of  the 
corporation  to  its  stockholders.  The  Supreme  Court  of 
the  United  States  in  Christopher  v.  NorveU,  201  U.  S.  216, 
in  discussing  the  question  of  liability  of  stockholders  un- 
der the  National  Banking  Law,  said  that  **  although  in  a 
limited  sense  there  is  an  element  of  contract"  in  a  per- 
son having  become  a  shareholder  in  a  corporation,  the 
liability  of  a  shareholder  as  such  **has  its  sanction  in  the 
statute  creating  liability  against  each  shareholder." 

We  think  that  our  own  cases  cited  supra,  deciding 
as  to  the  validity  of  other  statutes,  are  conclusive  of  the 
question  now  before  us,  but  there  are  decisions  of  other 
courts  on  statutes  similar  to  the  one  now  involved  which 
hold  that  such  statutes  are  free  from  the  objections  now 
urged.  WiUiams  v.  Nail,  108  Ky.  21;  McGowan  v.  Mc- 
Donald, 111  Cal.  57;  Bissell,  Receiver,  v.  Heath,  98 
Mich.  472. 

(2)  The  effect  is  the  same,  so  far  as  concerns  the 
validity  of  the  statute,  even  when  it  is  construed  retro- 
spectively so  as  to  make  the  stockholders  liable  for  debts 
already  incurred  before  the  statute  went  into  effect.  The 
statute  constituted  an  imposition  of  new  terms  upon 
which  corporations  of  this  character  may  continue  to  do 
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business,  and,  as  before  stated,  the  power  to  amend  or 
rev(Ae  the  charter  includes  the  power,  of  course,  to  im- 
pose any  new  terms  which  work  no  injustice  to  the  stock- 
holders within  the  meaning  of  the  provisions  of  the  Con- 
stitution. Subscribers  for  or  purchasers  of  stock  in  a 
banking  corporation  prior  to  the  enactment  of  the  stat- 
ute now  under  consideration  took  their  stock  charged 
with  notice  of  the  power  of  the  law-makers  to  amend  the 
provisions  of  the  law  with  respect  to  the  terms  upon 
which  corporations  may  do  business.  This  is  so  by  virtue 
of  the  express  reservation  in  the  Constitution  of  the 
power  of  the  law-makers  to  amend  or  revoke  charters, 
and  there  can  be  no  legal  objection  to  legislation  of  this 
kind  which  does  no  injustice  to  the  holders  of  shares  of 
stock  in  a  corporation.  They  took  the  stock  with  notice 
of  the  power  of  the  Legislature  and  must  abide  by  any 
reasonable  provision  which  the  Legislature  may  from 
time  to  time  prescribe.  The  statute  does  not,  it  must  be 
remembered,  impose  any  unconditional  liability  on  the 
stockholders.  The  liability  arises,  not  by  virtue  of  the 
statute  alone,  but  it  arises  upon  the  acceptance  of  those 
terms  by  a  continuation  of  the  corporation  in  the  banking 
business.  Section  4  declares  a  period  of  time  within 
which  all  banking  corporations  had  after  the  act  went 
into  effect  to  signify  acceptance  of  the  new  terms  pre- 
scribed by  the  statute  or  to  discontinue  the  business 
sought  to  be  regulated  by  the  statute.  Section  20  defines 
the  banking  business  and  the  proviso  therein  preserves 
the  corporate  status  of  all  such  concerns,  whether  the 
charter  powers  were  the  same  as  prescribed  by  the  new 
statute  or  not,  but  compels  them  in  all  other  respects  to 
comply  with  the  terms  of  the  new  statute. 

(3)  It  is  thus  seen  that  the  statute  was  intended 
only  to  prescribe  terms  upon  which  banking  corpora- 
tions might  thereafter  continue  in  business,  and  it  im- 
posed no  additional  liability  upon  the  stockholders  unless 
those  terms  were  accepted  by  a  continuance  of  the  cor- 
poration in  that  business.  So  the  statute  falls  within  the 
principle  announced  so  often  by  this  court,  that  the  Con- 
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stitution  reserves  the  power  of  the  law-makers  to  ameBd 
charters  of  corporatione  by  prescribing  new  terms  upon 
which  they  may  do  business,  or  even  to  revoke  charters 
of  corporations  found  to  be  injurious  to  the  public  inter- 
est, either  an  amendment  or  revocation,  being  without  in;- 
justice  to  the  stockholders. 

We  do  not  think  that  this  statute  falls  within  th6 
•  terms  of  the  limitation  upon  the  power  of  the  Legislature 
with  respect  to  confining  amendments  to  those  which  do 
no  injustice  to  the  corporators.  The  statute,  as  we  have 
already  seen,  does  not  impose  an  absolute  liability  on  the 
shareholder  of  stock,  nor  does  it  compel  the  corporation 
or  its  stockholders  to  accept  the  provisions  of  the  statute. 
It  does  not  operate  in  any  sense  as  a  confiscation  of  the 
shares  of  stock,  for  the  corporation  may  be  wound  up  and 
in  that  way  the  property  interest  of  the  stockholders  pre- 
served or  an  individual  stockholder  may  sell  his  stock  if 
he  objects  to  the  corporation  continuing  business  under 
the  new  terms  prescribed.  It  can  not  be  assumed  that  the 
new  terms  prescribed  by  the  statute  operate  as  an  im- 
pairment or  depreciation  of  the  value  of  the  stock,  and 
that  an  objecting  stockholder  would  be  unable  to  dispose 
of  his  shares  of  stock  at  full  value.  The  statute  is  reason- 
able and  just  alike  to  the  public  and  to  stockholders  in 
banking  corporations,  and  for  that  reason,  if  for  no  other, 
it  can  not  be  assumed  that  the  imposition  of  new  meth- 
ods of  business  and  new  terms  upon  which  a  corporation 
may  operate  business  would  depreciate  the  market  value 
of  stock  in  such  corporation. 

It  is  evident,  we  think,  that  the  Legislature  intended 
to  give  a  retroactive  effect  to  this  statute  so  as  to  make 
it  apply  to  all  banking  corporations  which  continue  in 
business.  We  do  not  ignore  the  well-known  presumption 
against  giving,  by  implication,  a  retrospective  effect  to 
statutes.  The  rule  is,  we  know,  that  every  statute  is  pre- 
sumed to  have  been  intended  to  act  prospectively  unless 
otherwise  expressed,  but  when  this  statute  is  considered 
as  a  whole,  it  is  obvious  that  the  Legislature  intended  to 
impose   liability   for   all   the   indebtedness   of   a   bank 


Digitized  by  VjOOQIC 


ABK.]    Davis,  Statb  Bank  Commissions  v.  Moore.  ^     189 

whether  it  aecnted  prior  to  the  time  the  aet  went  into  ^ 
force  or  thereafter.    It  is  difficult  to  separate  the  obliga- 
tions of  a  going  business  concern  like  a  bank.    Of  course, 
after  it  becomes  insolvent  it  would  be  possible  for  the 
Bank  Commissioner  to  ascertain  and  separate  the  obliga- 
tions of  the  bank  which  accrued  subsequent  to  a  certain 
date  and  impose  the  statutory  liability  against  stockhold- 
ers only  as  to  such  indebtedness.    But  that  would  not  be  ■ 
the  convenient  or  orderly  method  of  winding  up  the  af- 
fairs of  such  a  corporation  and  applying  its  assets  rata- ; 
bly  among  the  creditors.    The  statutory  scheme  would, 
not,  we  think,  be  complete  and  efficacious  unless  construed  i 
to  impose  liability  on  the  stockholders  for  its  debts  irre^  i 
spective  of  the  time  when  contracted,  and  this  affords  a 
strong  reason  for  construing  the  statute  as  operating, 
retroactively.    At  any  rate,  the   statute   declares   that/ 
stockholders   of   **  every  bank   doing  business   in  this) 
State'' — that  is  to  say^  all  who  did  business  in  the  State > 
after  the  statute  went  into  effect — **  shall  be  liable  for  all . 
contracts,  debts  and  engagements  of  such  bank''  to  the 
extent  of  their  stock,  etc.,  and  the  clear  inference  from ; 
this  language  is  that  from  and  after  the  period  stated  the 
stockholders  should  be  liable  for  all  debts  of  the  bank 
whether  contracted  before  or  after  that  time. 

Our  conclusion,  therefore,  is  that  the  statute  applies 
retroactively,  and  that  as  such  it  is  not  in  conflict  with 
the  Constitution  of  this  State  or  of  the  United  States. 

(4-5)  There  are  stiU  other  important  questions  in- 
volved in  these  appeals.  It  is  claimed  that  under  the  pe- 
culiar language  of  section  23,  hereinbefore  quoted,  which 
is  the  only  part  of  the  statute  conferring  authority  on  the 
commissioner  to  sue  a  stockholder  to  enforce  the  double 
liability  for  indebtedness  of  the  bank,  he  can  do  so  only 
when  ordered  by  the  chancery  court.  The  language  of 
this  section,  as  well  as  that  of  many  other  provisions  of 
the  statute,  are  copied  from  the  National  Banking  Act 
of  Congress,  which  had  been  construed  by  the  Supreme 
Court  of  the  United  States  prior  to  the  passage  of  our 
statute.    In  other  words,  our  statute  is  a  borrowed  one, 
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and,  accorcjing  to  established  canons  of  construction, 
we  take  the  statute  with  its  judicial  interpretation.  It 
seems  clear  to  us  from  analysis  of  the  language  of  this 
section  that  that  part  of  the  statute  which  relates  to  the 
enforcement  of  double  liability  is  not  dependent  upon  an 
order  of  the  chancery  court,  but  the  duty  is  imposed 
upon  the  Bank  Commissioner,  independently,  to  enforce 
that  liability. 

The  further  question  is  raised  whether  or  not  the 
action  of  the  Bank  Commissioner  in  levying  the  assess- 
ment for  the  stockholders  is  conclusive  as  to  the  necessity 
for  the  call  and  the  amount  thereof.  In  other  words,  is  it 
open  to  inquiry  whether  or  not  the  corporation  is  insol- 
vent, and,  if  so,  to  what  extent  is  it  necessary  to  impose 
liability  on  the  stockholders,  or  is  the  act  of  the  Bank 
Commissioner  conclusive  of  those  questions  in  a  suit  to 
enforce  the  liability!  That  question  is,  we  think,  con- 
cluded under  the  doctrine  of  the  effect  of  borrowing  a 
statute  with  its  interpretation  from  another  jurisdiction. 
The  provisions  of  our  statute  are  almost  identical  with 
the  National  Banking  Act  with  regard  to  the  enforcement 
by  the  Bank  Commissioner  of  the  double  liability  of 
stockholders.  Neither  of  the  statutes  provide  in  detail 
how  the  liability  shall  be  enforced,  but  each  of  them  do 
provide  that  it  shall  be  enforced,  under  our  statute  by  the 
Bank  Commissioner,  and  under  the  National  Banking 
Law  by  the  receiver  appointed  by  the  comptroller.  Each 
of  the  statutes  declares  the  double  liability  in  precisely 
the  same  language  and  authorizes  the  Bank  Commis- 
sioner, or  the  receiver  appointed  by  the  comptroller,  as 
the  case  may  be,  to  take  charge  of  the  assets  of  the  bank 
and  distribute  the  same.  The  Supreme  Court  of  the 
United  States  in  a  number  of  cases,  beginning  with  the 
case  of  Kennedy  v.  Gibson,  8  Wall.  498,  has  decided  that 
the  decision  of  the  comptroller  as  to  the  insolvency  of 
the  bank,  the  necessity  for  imposition  of  double  liability 
on  the  stockholders  and  the  amount  thereof,  is  conclusive 
and  can  not  be  controverted  by  the  stockholders  in  a  suit 
brought  by  the  comptroller  to  enforce  the  liability. 
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(6-7)  Giving  effect,  as  we  should,  to  this  interpre- 
tation of  the  borrowed  statute,  we  must  hold  that  the  ac- 
tion of  the  Bank  Commissioner  in  making  the  assessment 
of  liability  of  individual  stockholders  is  conclusive  in  an 
action  to  enforce  that  liability.  The  remedy  of  a  stock- 
holder for  the  correction  of  mistakes  of  the  Bank  Com- 
missioner in  declaring  an  excessive  amount  due,  must 
arise  in  the  distribution  of  the  funds.  Of  course,  we  are 
speaking  now  with  reference  to  an  assessment  made  by 
the  commissioner  free  from  any  charge  of  fraud  or  col- 
lusion. It  is  unnecessary  to  determine  now  what  the 
remedy  of  a  stockholder  would  be  where  a  charge  of  that 
kind  is  made  against  the  good  faith  of  an  assessment. 

It  follows  from  what  we  have  said  that  the  circuit 
court  erred  in  its  decision  of  the  Moore  case,  and  that  the 

judgment  in  that  case  is  reversed  and  the  cause  remanded 

for  further  proceedings  in  accordance  with  this  opinion. 

The  decree  of  the  chancery  court  in  the  Graham  case  was 

correct  and  the  same  is  affirmed. 


Wbbsteb  v.  Goolsby. 
Opinion  delivered  July  2,  1917. 

1 .  Pleading  and  Practice— stipulation  as  to  pacts. — Where  parties 
file  a  stipulation  in  justice  court  agreeing  to  certain  facts,  without 
limitation  upon  the  use  of  the  writing,  it  may  be  used  at  any  stage  of 
the  litigation  and  after  appeal  to  the  circuit  court. 

2.  Pleading  and  practice — agreed  statement  op  pacts — with- 
drawal.— Where  an  agreed  statement  of  facts  is  filed,  it  can  be  with- 
drawn only  with  the  court's  permission,  otherwise  it  remains  binding 
on  the  parties  (except  where  fraud  has  been  practiced).  The  trial 
court  has  a  discretion  to  permit  or  refuse  the  annulment  of  a  stipula- 
tion. 

Appeal  from  Miller  Circuit  Court;  George  R.  Hay- 
nie.  Judge ;  reversed. 

Will  Steel f  for  appellant. 

1.  There  was  no  evidence  upon  which  to  base  in- 
struction No.  2,  for  plaintiff,  submitting  the  question  as 
to  wliether  or  not  '*  plaintiff  drew  upon  defendant  for 
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an  amount  not  exceeding  what  was  due  him"  upon  the 
first  three  ears  which  were  shipped.  This  issue  should 
not  have  been  submitted  for  the  further  reason  that  the 
contract,  as  shown  by  the  agreement  and  stipulation  of 
counsel,  expressly  provided  that  invoices  and  bills  of  lad- 
ing should  be  mailed  to  Webster,  and  Goolsby  had  no 
right  to  make  drafts  under  his  contract. 

Goolsby  accepted  settlement  for  80  per  cent,  of  said 
three  cars,  which  was  materially  less  than  the  total  of  the 
two  drafts. 

Another  objection  was,  it  submitted  the  question  as 
to  the  good  faith  of  plaintiff,  etc. 

2.  It  was  also  error  to  permit  the  jury  to  disregard 
the  stipulation  of  counsel  filed  in  court.  This  stipulation 
was  binding  in  the  trial  in  the  circuit  court.  85  Ark.  605 ; 
4  Wigmore  on  Ev.,  ^  ^  2588,  2590-3;  GreenL  on  Ev.  (14 
ed.),  ^  186;  24  Am.  Eep.  40;  68  Me.  215;  36  Cyc  1283, 
1292;  16  Id.  964-5,  973-C;  145  S.  W.  1086;  21  Am.  Dig.,  § 
18;  68  So.  865;  194  111.  App.  232;  1  E.  C.  L.  778;  19  L. 
E.  A.  95. 

3.  The  testimony  of  H.  M.  Barney,  plaintiff's  attor- 
ney, should  have  been  excluded.  It  prevented  the  case 
from  being  tried  de  novo  in  the  circuit  court  on  its  merits. 
87  Ark.  231. 

4.  The  stenographer's  telegrams  were  admissible  as 
office  records  and  entries  made  at  the  time  of  the  trans- 
action.   57  Ark.  415. 

5.  The  verdict  was  excessive. 

William  H.  Arnold,  for  appellee. 

1.  Under  section  3151,  Kirby's  Digest,  the  account 
stands  proven  for  the  amount  claimed.  The  evidence 
supports  the  verdict. 

2.  There  is  no  error  in  the  instructions.  Gt>olsby 
was  acting  in  good  faith  and  believed  he  was  complying 
with  his  contract.  6  E.  C.  L.,  §  §  324,  331,  333,  342;  97 
Ark.  278;  105  W.  353. 
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3.  Parol  evidence  was  inadmissible  to  vary,  qualify 
or  contradict  a  valid  and  unambiguous  written  contract. 
95  Ark.  131;  105  W.  50. 

4.  H.  M.  Barney's  testimony  was  admissible.  The 
question  was  fully  presented  to  the  jury  in  instructions 
for  both  parties,  whether  or  not  the  contract  was  first 
broken  by  Webster  or  Ooolsby. 

In  view  of  the  verdict,  the  agreement  signed  by  Mr. 
Barney  is  immaterial  and  unimportant.  Failure  of  one 
party  to  a  contract  to  comply  with  its  terms  releases  the 
other  from  compliance  with  it.  65  Ark.  320 ;  97  Id.  522. 
See  also  80  Id.  528 ;  86  Id.  103. 

SMITH,  J.  This  suit  was  commenced  by  appellee 
in  the  court  of  a  justice  of  the  peace  to  recover  a  balance 
alleged  to  be  due  upon  three  cars  of  lumber  shipped  to 
appellant  by  appellee.  The  contract  of  sale  was  evidenced 
by  a  writing,  the  material  portions  of  which  are  as  fol- 
lows : 

*' Potts  Camp,  Miss.,  Aug.  12, 1913. 
**To  John  M.  Goolsby,  Myrtle,  Miss.: 

*' Fifty  M.  Ft.  ash  lumber  at  prices  named  F.  0.  B 
15c  rate  to  Evansville,  Ind.,  for  immediate  shipment. 
(Dimensions  described.) 

**Mr.  Goolsby  agrees  to  ship  this  stock  and  guaran- 
tee the  inspection.  National  lumber  rules  to  govern  the 
inspection.  In  case  of  dispute,  National  man  to  be  called 
on  to  go  through  stock.  Terms  80  per  cent,  upon  receipt 
of  B-L  and  invoice.  Balance  when  I  receive  returns  from 
customers.  Bill  everything  to  N.  A.  Webster  from  N.  A. 
Webster  at  Evansville,  Ind.,  till  further  notice  (Goolsby 
has  copy  of  this ;  mail  him  formal  order)  and  mail  me  B-L 
and  invoice,  show  routing  on  each  B-L.  Stock  can  be 
either  green  or  dry,  but  must  be  well  mf  g.  of  good  widths 
and  lengths.  In  event  you  ship  green  oak,  put  sticks  be- 
tween each  course  to  prevent  staining  and  damaging. 

^'N.  A.  Webster, 


^*  Accepted,  J.  M.  Goolsby. 


*'Per  J.  W.  Runyan. 
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'*  Also  one  or  more  cars  plain  and  Qtd.  oak  at  prices 
named  delivered  on  an  Evansville  rate  of  f rt.  same  in- 
structions apply  as  given  on  a-sh. 

*' Plain  Red  &  W.  Green  or  dry.'' 

The  clause  in  the  contract,  '^Also  one  or  more  cars 
plain  and  Qtd.  oak/'  was  indefinite,  and,  according  to  ap- 
pellant, this  question  was  taken  up  with  appellee  by  a 
Mr.  Runyan,  who  was  appellant's  agent  and  who  had 
acted  for  appellant  in  making  the  original  contract  of 
sale,  and,  after  some  correspondence  and  negotiation,  it 
was  agreed  that  the  contract  should  be  construed  ae 
meaning  100,000  feet  of  oak  at  the  prices  set  out  in  the 
contract. 

Three  cars  of  lumber  were  shipped  under  the  con- 
tract, each  containing  some  oak,  and,  together,  they  con- 
tained the  equivalent  of  one  car  of  oak.  The  date  of  the 
shipment  of  these  cars  is  one  of  the  questions  of  fact  in- 
volved in  the  case.  Upon  the  shipment  of  the  first  car, 
appellee  drew  on  appellant,  with  invoice  and  bill  of  lad- 
ing attached,  and  payment  of  the  draft  was  refused  by 
appellant  upon  the  ground  that  appellee  had  no  authority 
to  draw.  The  lumber  had  been  shipped  under  an  open 
shipment,  that  is,  it  had  not  been  shipped  C.  O.  D.,  and 
all  the  cars  were  shipped  in  the  same  manner,  and,  in  due 
course,  were  delivered  to  appellant's  customer  at  their 
destination.  One  of  the  issues  in  the  case  was  the  author- 
ity of  appellee  to  draw  the  drafts  with  invoices  and  bills 
of  lading  attached.  Appellant  testified  that  he  had  con- 
tracted against  the  right  of  appellee  to  draw  on  him  with 
bill  of  lading  and  invoices  attached,  and  that  these  writ- 
ings should  be  mailed  to  him  so  that  he  might  have  time 
to  thoroughly  check  over  the  invoices  and  ascertain  that 
drafts  had  not  been  drawn  for  more  than  80  per  cent,  of 
the  value  of  the  lumber  covered  by  the  invoice  and  to 
make  it  unnecessary  to  have  an  inspector  on  the  ground 
as  the  lumber  was  being  loaded  out. 

Whatever  may  have  been  the  reason  leading  to  the 
use  of  the  language  employed,  it  appears  that  appellant's 
construction  of  the  contract  is  correct,  and  that  under  its 
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terms  appellee  had  no  right  to  draw  on  appellant  with 
the  invoices  and  bills  of  lading  attached,  and  the  court 
should  have  so  told  the  jury.  It  is  said,  however,  that 
after  a  controv^sy  arose  over  the  first  car  shipped  a  con- 
ference was  had  between  appellee  and  Runyan,  when  it 
was  then  agreed  that  shipment  should  continue  under  the 
contract,  and  that  appellee  might  draw  for  a  sum  not  ex- 
ceeding 80  per  cent,  of  the  invoice  price  of  the  lumber 
shipped.  It  was  competent  for  the  parties  to  subse- 
quently amend  their  written  contract  by  changing  its  pro- 
visions, and  if  it  was  so  changed  as  to  confer  the  right  to 
draw  with  invoice  and  bill  of  lading  attached,  instead  of 
mailing  them  to  appellant,  then  appellee  thereafter  had 
the  right  to  draw  with  invoice  and  bill  of  lading  attached. 
At  the  trial  in  the  justice  of  the  peace  court  the  fol- 
lowing stipulation  was  entered  into : 

**  Agreement  on  Partial  Statement  of  Facts. 
**The  undersigned  attorneys  representing  respec- 
tively the  plaintiff  and  the  defendant  in  the  above  styled 
cause  hereby  agree  upon  and  admit  the  following  facts 
and  waive  formal  proof  thereof  in  the  trial  of  this  cause : 
*Tliat  in  the  contract  between  the  parties  hereto,  said 
John  M.  Goolsby  sold  and  agreed  to  furnish  said  N.  A. 
Webster,  50,000  feet  of  ash  lumber  and  100,000  feet  of 
plain  and  quartered  oak  lumber,  that  the  contract  as  to 
^e  said  ash  lumber  is  the  written  contract  attached 
hereto  marked  Exhibit  *' A*'  and  made  a  part  hereof,^  and 
*^^t  Said  contract  was  signed  thereon  as  indicated  by  said 
J.  yi.  Gh)olsby,  that  said  contract  was  the  contract  be- 
\;^een  said  parties  as  to  said  plain  and  quartered  oak 
]^ber  except  the  phrase  in  said  contract,  *One  or  more 
cars  plain  and  quartered  oak,^  was  not  satisfactory  and 
to  explain,  make  definite,  and  in  lieu  thereof  it  was  agreed 
between  the  parties  hereto,  in  which  agreement  J.  W. 
Eunyan  represented  the  defendant  as  his  agent,  that  said 
phrase  in  said  contract  should  read  and  mean  and  in  lieu 
of  said  phrase  *  100,000  feet  of  plain  and  quartered  oak 
lumber.^ 
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^^That  in  figuring  the  amount  due  on  the  lumber 
shipped  in  three  cars  shipped  a  mistake  of  $100  in  the 
addition  was  made  and  that  said  mistake  was  first  called 
to  J.  W.  Bunyan's  attention  in  a  letter  hereto  attached 
marked  Exhibit  ^B'  and  made  a  part  hereof,  and  that 
said  Runyan  also  received  two  other  letters  which  are 
hereto  attached  and  said  letters  were  by  said  Eunyan 
turned  over  to  said  Webster,  said  two  letters  being 
marked  Exhibits  'C  and  D'  hereto. 

**W.  H.  Arnold  and  H.  M.  Barney, 

**  Attorneys  for  Plaintiff. 
^*Will  Steel, 

**  Attorney  for  Defendant. 

**  Filed  9th  of  November,  1915. 

'*J.  C.Edwards,  J. P.'' 

It  is  admitted  that  Mr.  Barney,  acting  for  (Joolsby, 
was  his  attorney  at  the  time,  and  had  all  the  authority 
possessed  by  an  attorney,  and  that  nothing  was  said  about 
limiting  the  use  of  the  stipulation  to  the  trial  in  the  jus- 
tice court,  although  Mr.  Barney  testified  this  was  his  in- 
tention at  the  time,  and  that  he  entered  into  the  stipula- 
tion for  the  purpose  ^only  of  securing  a  trial  there,  as  the 
cause  had  been  pending  in  the  justice  court  for  some  time. 
It  is  true  that,  after  the  trial  in  the  justice  court,  appel- 
lant took  the  deposition  of  Runyan;  but  no  part  of  the 
deposition  related  to  the  matters  covered  by  the  stipula- 
tion. Appellant's  attorney  explains  his  failure  to  take  a 
deposition  upon  these  questions  by  saying  that  those  mat- 
ters were  covered  by  the  stipulation,  and  he  considered  it 
unnecessary  to  do  so. 

Three  cars  of  lumber  were  shipped,  and  two  drafts 
were  drawn,  and  one  of  the  issues  of  fact  was  whether  the 
last  draft  covered  all  three  of  the  cars,  or  only  the  first 
two.  The  relevancy  of  this  question  is  that,  if  the  draft 
covered  only  two  cars,  instead  of  three,  it  was  drawn  for 
an  excessive  amount,  in  that  it  exceeded  80  per  cent,  of 
the  invoice  price  of  the  lumber  shipped.  The  quantity 
and  value  of  the  lumber  is  not  now  in  dispute,  but  the 
amount  shipped  did  not  equal  the  amount  covered  by  the 


Digitized  by  VjOOQIC 


AKK.]  WEBSTEB  V.  GOOLSBY.  147 

contract,  and  as  appellant  had  sold  the  lumber  which  he 
had  contracted  to  buy  from  appellee,  he  was  required  to 
purdiase  this  lumber  to  fill  his  own  contracts  of  sale  at  a 
price  greater  than  that  named  in  his  contract  with  appel- 
lee, and  he  filed  a  counterclaim  in  which  he  asked  judg- 
ment for  this  difference  in  price  by  way  of  damages.  The 
quantity  of  oak  covered  by  the  contract  became  a  highly 
important  question,  and  appellant  contends  that  the  stip- 
ulation fixed  this  amount  at  100,000  feet,  whereas  there 
was  admitted  in  evidence  a  letter  from  appellant  to  ap- 
pellee confirming  the  original  contract  as  a  sale  of  one 
or  more  cars  of  oak. 

When  evidence  was  first  offered  tending  to  contra- 
dict the  recitals  of  the  stipulation,  counsel  for  appellant 
objected  to  any  evidence  having  that  purpose  upon  the 
ground  that  the  truth  of  the  matters  covered  by  the  stipu- 
lation was  concluded  by  the  recitals  of  that  instrument. 
Counsel  for  appellee  contended  that  the  stipulation  cov- 
ered only  the  trial  in  the  justice  court,  and  the  court 
heard  the  evidence  set  out  above  on  that  issue,  but  re- 
served a  decision  at  the  time,  and  finally  allowed  the  jury 
to  consider  this  stipulation,  along  with  all  of  the  other 
evidence  in  the  case,  as  determining  what  the  truth  was 
in  regard  to  the  facts  there  recited.  This  ruling  was 
made  after  the  introduction  of  the  evidence  was  con- 
duded  and  the  instructions  were  being  settled.  Counsel 
for  appellant  said,  **Your  Honor,  I  understood  that  the 
court  was  to  instruct  the  jury  relative  to  my  request  that 
the  written  agreement  of  counsel  filed  in  the  lower  court 
with  the  exhibit  attached  was  the  contract  between  the 
parties  hereto,  and  I  would  like  for  the  court  to  instruct 
the  jury  that  this  written  agreement  is  the  contract  be- 
tween Goolsby  and  Webster,  and  is  binding  in  this  trial.'* 

This  request  was  refused,  and  that  action  of  the 
court  is  assigned  as  error.  , 

(1)  We  think  this  action  of  the  court  was  erroneous. 
There  was  either  a  stipulation  or  there  was  none.  If 
there  was  such  a  stipulation,  it  should  have  been  given 
effect.    It  would  be,  and  is,  an  anomalous  situation  to 
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have  litigants  stipulate  as  to  what  the  facts  are  for  the 
purposes  of  a  trial,  and  then  to  admit  evidence  contra- 
dicting the  recitals  of  such  stipulation.  There  was  a 
stipulation.  This  fact  is  not  questioned ;  but  it  is  said  that 
it  was  intended  for  use  in  the  trial  in  the  justice  court 
only.  Presumptively  this  is  not  true.  The  stipulation 
contained  no  such  limitation,  and,  in  the  absence  of  such 
limitation,  the  presumption  is  that  it  was  intended  for 
use  at  any  stage  of  the  litigation.  16  Cyc,  pp.  973,  974. 
In  1  Ruling  Case  Law,  page  778,  paragraph  5,  it  is  said: 
**  Where  parties  to  a  case  agree  to  submit  the  same  for 
decision  upon  an  agreed  statement  of  facts  and  nothing 
is  said  in  the  agreement  to  the  contrary,  each  party  is  ab- 
solutely bound  and  concluded  by  the  statement  of  facts, 
thus  agreed  to,  so  far  as  the  trial  in  which  the  stipula- 
tion made  is  concerned,  and  where  the  agreement  is  not 
expressly  limited  to  use  in  the  trial  in  which  it  is  made,  it 
is  admissible  in  evidence  as  an  admission  in  any  other 
trial  or  litigation  between  the  same  parties  where  the 
same  issues  are  involved,  but  it  is  not  absolutely  binding 
and  conclusive  upon  the  parties  in  other  litigation.*' 

(2)  The  authorities  are  to  the  effect  that  the  court 
may  permit  parties  who  have  entered  into  a  stipulation 
to  withdraw  therefrom  and  to  annul  the  stipulation.  But 
permission  to  this  eflfect  must  be  obtained,  and  valid 
cause  therefor  showii,  and,  in  the  absence  t)f  such  permis- 
sion obtained  and  cause  shown,  the  stipulation  remains 
binding  on  the  parties  thereto,  and  all  the  parties  thereto 
have  the  right  to  assume  that  its  terms  will  not  be  ques- 
tioned, and  the  right  to  its  use  will  not  be  resisted.  The 
rule,  of  course,  is  otherwise  where  fraud  or  imposition 
was  practiced  in  the  procurement  of  the  stipulation,  for 
in  such  cases  there  is  no  stipulation.  But  it  is  not  here 
contended  that  any  fraud  or  imposition  was  practiced  in 
the  preparation  of  the  stipulation  in  this  case.  A  number 
of  cases  on  this  subject  are  cited  in  the  note  to  the  case 
of  Northern  Pacific  R.  R.  Co.  v.  Barlow,  20  N.  D.  197,  126 
N.  AV.  233,  24  Am.  &  Eng.  Ann.  Cas.,  p.  763.  These 
cases  hold  that  the  trial  courts  have  a  discretion  in  deter- 
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mining  when  and  under  what  circumstances  parties  will 
be  permitted  to  annul  their  stipulations,  and  announce 
the  rule  to  be  that  the  discretion  of  the  court  on  this  sub- 
ject will  not  be  reversed  unless  an  abuse  of  tills  discretion 
is  shown. 

This  appears  to  be  the  proper,  as  well  as  the  general, 
rule.  Here  the  court  did  not  annul  the  stipulation,  but 
let  the  jury  consider  it  along  with  all  the  other  evidence 
in  the  case  in  determining  what  the  agreement  between 
the  parties  was.    And  this  action  was  erroneous. 

As  tending  to  show  the  number  of  cars  of  lumber 
covered  in  one  of  the  drafts  drawn  on  appellant  by  ap- 
pellee, appellant  undertook  to  offer  in  evidence  a  telegram 
to  him  from  his  stenographer,  and  his  reply  thereto,  but 
this  evidence  was  excluded  by  the  court,  and  that  actioH 
is  assigned  as  error.  We  think  the  court  properly  ex- 
cluded this  evidence,  as  appellee  was  in  nowise  a  party 
to  this  correspondence,  and  the  same  is  objectionable  as 
a  self-serving  writing. 

A  number  of  other  questions  are  discussed  in  the 
briefs,  but,  in  view  of  what  we  have  said,  we  find  it  unnec- 
essary to  discuss  them  here. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 


Smedley  v.  State. 
Opinion  delivered  July  2,  1917. 

1.  Trial — continuance— diugbnce.— Appellant  held  to  have  failed 
to  exercise  due  diligence  to  procure  the  attendance  of  a  witness,  and 
that  therefore  the  trial  court  did  not  abuse  its  discretion  in  refusing  to 
grant  a  continuance.  ' 

2 .  Seduction— proof  that  defendant  was  unmarried.— In  an  indict- 
ment charging  seduction,  an  allegation  that  defendant  was  an  un- 
married man  is  surplusage,  and  proof  that  he  was  unmarried  is  not 
necessary  to  conviction. 

3.  Seduction — proof  that  prosecuting  witness  was  unmarried. — 
In  a  prosecution  for  seduction,  heldi  the  evidence  showed  that  the 

.    prosecuting  witness  was  unmarried. 
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4.  Seduction— CORROBORATION.— On  a  chmrge  of  ledaction  corrobgnK' 
tion  of  the  female  is  required  both  as  to  the  promise  of  marriage  and . 
the  act  of  sexual  intercourse. 

6 .  Seduction— CORROBORATION. — In  a  prosecution  for  seduction,  appel- 
lant contended  that  the  prosecuting  witness  was  not  corroborated. 
Appellant  was  asked  how  many  times  he  had  had  intercourse  with 
her,  and  replied  "I  never  tried  to  keep  up  with  them."  HM^  this 
was  sufficient  corroboration  of  the  act  of  intercourse. 

6.  Seduction— CONFESSION  of  guilt. — Evidence  of  a  confession  of 
guilt  by  the  defendant,  hdd,  competent. 

7.  Evidence— SEDUCTION— cross-examination.— In  a  prosecution  for 
seduction,  it  was  proper  for  the  prosecuting  attorney,  on  cross-exami- 
nation, to  ask  the  appellant  if  he  had  not  been  tried  before  for  seducing 
another  girl,  on  the  issue  of  appellant's  credibility  as  a  witness. 

8.  Seduction— HEARSAY  evidence— similar  act  with  other  men. — 
In  a  prosecution  for  seduction  testimony  by  one  W.  that  one  M.  told 
him  (W.)  that  he  (M.)  had  been  intimate  with  the  prosecuting' 
witness,  is  incompetent. 

9 .  Appeal  and  error— instruction— cure  of  error. — An  instruction, 
although  faultily  worded,  is  not  prejudicial,  where  the  court  followed 
it  with  a  correct  instruction  on  the  same  issue. 

10.  Seduction — motive  of  female — instruction. — Prayer  for  an  in- 
struction that  if  the  prosecutrix  consented  to  sexual  intercourse 
either  through  passion  or  curiosity,  even  though  there  had  been  a 
promise  of  marriage,  that  defendant  would  not  be  guilty,  was  prop-  , 
erly  refused. 

Appeal  from  Pike  Circuit  Court ;  Jefferson  T.  Cow- 
ling, Judge ;  affirmed. 

W.  8.  Cohlentz  and  W.  T.  Kidd,  for  appellant. 

1.  The  motion  for  continuance  should  have  been 
granted.  The  testimony  was  material  and  due  diligence 
shown,   55  S.  W.  204 ;  42  Ark.  273 ;  60  Id.  564. 

2.  The  indictment  alleged  that  defendant  and  the 
prosecutrix  were  both  unmarried.  There  is  not  a  sylla- 
ble of  proof  that  either  of  them  were  single.  The  burden 
was  on  the  State  to  prove  the  allegation.  35  Cyc.  1345 ; 
93  Cal.  74;  108  Mo.  658;  1  Wis.  209;  114  Ark.  310;  8  R. 
C.  L.  219. 

3.  There  was  no  corroboration  of  the  prosecutrix, 
unless  it  be  certain  admissions  of  defendant.  The  admis- 
sions or  confessions,  if  made,  were  not  voluntary  nor  free 
from  improper  influences.    74  Ark.  397 ;  1  R.  C.  L.  559 ;  66 
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-Ark.  53;  28  Id.  121;  50  Id.  501;  47  Id.  172;  22  Id.  336;  50 
Id.  305;  66  Id.  506.   See  also  1  B.  C-  L.  584. 

4.  Proof  of  other  crimes  was  not  admissible.  Jones 
on  Ev.,  ^  143.  The  question  as  to  whether  defendant  had 
not  been  compelled  to  leave  Pike  County  for  seducing  an- 
other girl  was  improper  and  prejudicial.  39  Ark.  278; 
73  Id.  262 ;  72  Id.  586 ;  91  Id.  555, 

5.  Under  peculiar  circumstances  affording,  a  pre- 
sumption of  truth  hearsay  evidence  is  admissible.  12 
Ark.782;lR.  C.L.575. 

6.  The  statute  provides  that  the  promise  must  be 
express.  It  was  error  to  give  the  first  instruction  with- 
out this  word.  Kirby's  Dig.,  §  2043.  The  peremptory 
instruction  asked  by  defendant  should  have  been  given, 
as  there  was  no  proof  that  either  defendant  or  prosecu- 
trix were  unmarried.   35  Cyc.  1345. 

7.  If  prosecutrix  consented  through  curiosity  or 
passion,  then  no  crime  was  proven.  35  Cyc.  1333 ;  79  Ala. 
14;  112  Ga.  871;  132  Mich.  58.  Passion,  instead  of  the 
promise,  may  have  been  the  inducing  cause. 

8.  The  trial  was  not  in  accord  with  well-established 
rules  of  law.    116  U.  S.  616. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Camphdly  Assistant,  for  appellee. 

1.  The  continuance  was  properly  refused  for  want 
of  due  diligence.  The  matter  was  within  the  sound  dis- 
cretion of  the  court  below.  The  burden  to  show  abuse  of 
discretion  was  upon  appellant.    79  Ark.  594;  82  Id.  203; 

91  Id.  497;  94  Id.  169;  103  Id.  352;  100  Id.  132;  78  Id.  36; 

92  Id.  28. 

2.  It  was  not  necessary  to  prove  that  defendant  was 
unmarried.  Kirby's  Digest,  §  2043;  95  Ark.  555;  98  Mo. 
368;  16  So.  264;  69  Ark.  322;  73  Id.  139;  77  Id.  23;  84  Id. 
67.  Whether  a  person  is  married  or  unmarried  may  be 
proved  by  circumstantial  evidence.  95  Ark.  555 ;  92  Id. 
421 ;  66  Minn.  327 ;  52  N.  J.  L.  207 ;  8  Kan.  220. 
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3.  The  testimony  of  the  prosecutrix  was  corrobo- 
rated by  defendant's  own  testimony.  84  Ark.  67;  92  Id. 
421. 

4.  The  confessions  or  admissions  were  not  made 
under  duress.  Whether  voluntary  or  not  was  a  matter 
addressed  to  the  sound  discretion  of  the  court  below.  72 
Ark.  145. 

5.  The  question  as  to  whether  he  left  Pike  County 
once  before  for  seducing  a  girl  was  on  cross-examination 
and  merely  affected  his  credibility  as  a  witness.  100 
Ark.  324 ;  74  Id.  397 ;  44  Id.  122, 141 ;  8  N.  D.  548;  etc. 

6.  The  testimony  of  Westfall  as  to  what  Hamilton 
told  was  hearsay  purely,  and  inadmissible. 

7.  No  specific  objection  was  made  to  the  first  in- 
struction because  it  omitted  the  word  ** express."  95 
Ark.  100;  73  Id.  315;  Teel  v.  State,  129  Ark.  182.  But 
if  error,  it  was  cured  by  No.  4  given  by  appellant.  17 
Ark.  292. 

8.  There  was  no  error  in  refusing  No.  5  asked  by 
appellant.  It  is  ambiguous.  There  was  no  testimony  as 
to  '* curiosity"  or  passion.  Besides,  it  was  covered  by 
other  instructions  given.  Trial  courts  are  not  required 
to  duplicate  instructions. 

WOOD,  J.  Appellant  was  indicted  at  the  March 
term,  1917,  of  the  Pike  Circuit  Court  for  the  crime  of  se- 
duction, the  indictment  charging  that  Will  Smedley,  **on 
the  1st  day  of  April,  1916,  being  a  single  and  unmarried 
man,  did  unlawfully  and  feloniously  obtain  carnal  knowl- 
edge of  one  Rosa  Jackson,  a  single  and  unmarried  female, 
by  false  expressed  promise  of  marriage,"  etc. 

I.  The  indictment  was  returned  on  the  21st  of 
March.  Appellant  was  arrested  on  that  day.  The  case 
was  called  for  trial  on  March  26.  Appellant  moved  for 
a  continuance,  setting  up  that  one  Mike  Hamilton  was  a 
material  witness  in  his  behalf;  that  he  resided  within 
four  or  five  miles  of  Murf reesboro,  in  Pike  County ;  that 
he  had  a  subpoena  issued  for  him  on  the  morning  of  the 
24th  of  March,  1917 ;  that  he  was  temporarily  absent,  but 
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would  retam  in  a  short  time  to  his  home ;  that  if  present 
he  would  testify  that  he  had  had  sexual  intercourse  with 
Rosa  Jackson  two  times  in  January,  one  time  in  Febru- 
ary and  three  times  in  March,  of  the  year  1916,  and  a 
number  of  times  since  that  date.  The  motion  was  in  due 
form.  The  court  overruled  the  motion,  and  this  ruling  is 
made  one  of  the  grounds  of  the  motion  for  a  new  trial. 

(1)  The  motion  discovers  that  the  absent  witness 
lived  within  four  or  five  miles  of  the  courthouse.  Three 
days  elapsed  after  the  warrant  was  served  on  appellant 
before  he  asked  for  a  subpoena  for  this  witness.  While 
the  motion  discloses  that  he  was  temporarily  away,  it 
does  not  show  that  the  witness  was  beyond  the  jurisdic- 
tion of  the  court.  The  burden  was  upon  appellant  to  show 
that  he  had  exercised  due  diligence,  and  the  showing  is 
not  sufficient,  at  least  to  convince  us,  that  the  trial  court 
abused  its  discretion,  that  is,  that  he  acted  arbitrarily  or 
capriciously,  upon  the  showing  made,  in  overruling  ap- 
pellant's motion.  Lofton  et  al.  v.  State,  Use,  etc.,  41  Ark. 
153,  155 ;  Jackson  v.  State,  94  Ark.  169 ;  Morris  v.  State, 
103  Ark.  352--  Stripling  v.  State,  100  Ark.  132. 

II.  Counsel  for  appellant  next  contend  that,  inas- 
much as  the  indictment  alleged  that  the  appellant  was  a 
single  and  unmarried  man,  and  that  the  prosecutrix,  Rosa 
Jackson,  was  a  single  and  unmarried  female,  and  that  in- 
asmuch as  the  statute^is  leveled  at  the  crime  of  obtaining 
carnal  knowledge  of  a  female  by  virtue  of  any  feigned 
expressed  promise  of  marriage,  that  to  sustain  the 
charge  it  was  necessary  for  the  State  to  prove  that  the 
man  and  the  woman  involved  were  single  persons,  and 
that  there  was  no  such  proof. 

(2)  The  statute  provides:  **Any  person  who  shall 
be  convicted  of  obtaining  carnal  knowledge  of  any  female 
by  virtue  of  any  feigned  or  pretended  marriage,  or  of  any 
false  or  feigned  expressed  promise  of  marriage,  shall, 
on  conviction,*'  etc.  Kirby's  Digest,  §  2043.  '^The  stat- 
ute," says  this  court  in  Davis  v.  State,  95  Ark.  555,  557, 
**is  leveled  at  tiie  seducer,  whether  he  be  a  married  man 
or  a  single  man.   It  was  not  necessary,  therefore,  that  the 
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indictment  should  allege  that  the  defendant  was  a  sln^e/ 
and  unmarried  man."    Such  an  allegation  is  in  no  man- 
ner descriptive  of  the  offense^  and  it  therefore  may  be 
treated  as  surplusage,  and  proof  that  the  alleged  seducer 
was  immarried  was  not  essential  to  conviction. 

(3)  Conceding,  without  deciding,  that  it  was  essen- 
tial for  the  State  to  prove  that  the  female  was  unmarried, 
there  is  ample  testimony  in  the  record  to  warrant  the 
conclusion  that  the  prosecutrix  was  unmarried.  The 
prosecutrix,  at  the  time  of  the  alleged  intercourse,  was 
but  a  little  over  sixteen  years  of  age,  and  she  is  referred 
to  by  appellant's  counsel,  throughout  her  examination  as 
a  witness,  as  ^^Miss  Bosa."  The  testimony  of  the  prose- 
cutrix tends  to  show  that  her  intercourse  with  the  appel- 
lant was  the  first  act  of  the  kind.  The  prosecutrix  speaks 
of  the  appellant's  promise  to  marry  her,  and  her  whole 
testimony  is  predicated  upon  the  idea  that  she  was  not 
a  married  person. 

The  mother  of  the  prosecutrix  testified  concerning 
the  association  of  appellant  with  the  prosecutrix  for 
nearly  a  year,  visiting  her  every  Sunday.  One  of  the 
witnesses  spoke  of  the  young  people  associating  together, 
including  '  *  Miss  Bosa. ' '  And  there  are  references  in  the 
testimony  to  appellant's  promising  to  and  obtaining  a 
license  to  marry  the  prosecutrix. 

From  all  the  circumstances  the  jury  were  warranted 
in  finding  that  the  prosecutrix  was  an  unmarried  person. 
Whether  or  not  she  was  married  could  be  proved  by  cir- 
cumstances. Nichols  V.  State,  92  Ark.  421;  Davis  v. 
State,  95  Ark.  555. 

ni.  The  prosecutrix  testified  that  she  met  Will 
Smedley  in  January,  1916,  and  began  having  intercourse 
with  him  about  May,  1916.  He  promised  that  if  she  would 
have  intercourse  with  him  that  he  would  marry  her.  She 
did  not  at  first  consent,  but  the  next  time  he  visited  her, 
about  two  weeks  after  the  promise,  she  yielded  and  the . 
act  of  intercourse  took  place. 

(4)  On  a  charge  of  seduction,  corroboration  of  the 
female  is  required  both  as  to  the  promise  of  marriage  and , 
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the  act  of  sexual  intercourse.    Kirby's  Digest,  §  2043; 
•  Cook  V.  State,  102  Ark.  363 ;  Nid^ls  v.  State,  92  Ark.  421, 
and  cases  cited. 

(5)  Appellant  contends  that  there  was  no  corrobo- 
ration.   The  appellant,  Tiiien  asked  how  many  times  he 

.  had  intercourse  with  Rosa  Jackson  in  1916,  replied:  **I 
never  tried  to  keep  up  with  them.*'  This  was  sufficient 
corroboration  of  the  act  of  intercourse.  Wilhite  v.  State, 
84  Ark.  67.  Appellant  testified  that  he  began  going  with 
the  prosecutrix  in  February,  1916,  and  had  kept  her  com- 
pany at  different  times  throughout  the  year.  The  mother 
of  the  prosecutrix  testified  that  appellant  kept  the  com- 
pany of  the  prosecutrix  every  Sunday  from  February  5 
until  December  28,  1916.  One  of  the  prosecutrix's  rela- 
tives testified  to  the  same  effect,  and  also  that  he  had  not 
seen  any  other  boys  keeping  her  company  during  that 
time.  The  prosecutrix's  mother  also  testified  that  when 
she  told  appellant  that  he  had  ruined  her  daughter 
through  a  contract  of  marriage  that  appellant  replied: 
**You  are  mistaken;  I  know  I  did;  I  am  going  to  take 
her. ' '  Witness  replied :  ' '  Now  is  the  time. ' '  Appellant 
turned  and  came  to  the  clerk's  oflSce  and  got  his  license 
right  along  with  the  witness. 

Another  witness  testified  that  he  asked  appellant  if 
he  promised  to  marry  the  girl  and  appellant  answered, 
**Ye8."  This  witness  further  testified  that  when  Mrs. 
Hathcock,  the  mother  of  the  prosecutrix,  in  his  presence, 
was  demanding  that  appellant  should  marry  the  prosecu- 
trix the  appellant  said,  **That  is  what  I  have  been  aiming 
to  do." 

This  testimony  was  suflScient  corroboration  of  the 
prosecutrix  of  the  promise  of  marriage. 

rV.  But  the  appellant  contends  that  the  above  testi- 
mony, tending  to  show  the  admissions  of  appellant  as  to 
the  sexual  intercourse  and  promise  of  marriage,  was  ob- 

.  tained  under  duress,  and  that  the  court  erred  in  overrul- 
ing appellant's  motion  to  exclude  the  same. 

(6)  It  was  elicited   on   cross-examination   of   thp 
^  mother  of  the  prosecutrix  that  on  the  occasion  when  she 
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met  appellant  and  when  she  was  going  with  him  to  the 
clerk's  office  for  the  purpose  of  getting  a  license  that  she 
had  a  pistol  in  her  satchel  and  had  armed  herself  with 
the  pistol  with  the  intention  of  looking  for  Smedley.  She 
stated  that  her  husband,  while  they  were  on  the  way,  had 
called  the  constable,  and  that  they  all  walked  on  together. 
She  brought  the  pistol  because^he  didn't  know  what  she 
might  need  it  for.  He  didn't  know  anything  about  her 
having  the  pistol. 

The  constable  testified  that  he  heard  Mrs.  Hathcodc, 
on  that  occasion,  say  to  Smedley,  **You  know  what  you 
have  got  to  do."  Smedley  replied,  **No."  She  said, 
*^You  have  got  to  go  to  the  courthouse  and  get  your 
license  and  marry  my  girl,"  and  Smedley  replied,  '*I  am 
not  ready,  I  have  got  to  have  some  more  clothes,"  and 
she  said,  **Your  clothing  is  better  than  the  shape  you  left 
my  daughter  in,  and  you  have  got  to  go  and  get  your 
license  and  marry  the  girl."  He  replied,  *'I  have  been 
aiming  to  do  that. "    The  appellant  was  not  under  arrest. 

The  appellant  himself  testified  that  on  that  occasion 
he  told  Mrs.  Hathcock  that  if  he  had  to  marry  the  girl 
he  guessed  he  could  do  so,  because  *^she  said  I  had  to  or 
take  the  consequences."  He  expected  her  to  use  the  gun 
she  had.  He  did  not  see  the  gun  but  knew  she  had  one 
as  he  had  seen  one  down  at  the  house.  He  was  not  scared 
when  she  opened  the  purse,  and  did  not  go  to  the  court- 
house scared.    • 

Conceding  that  the  above  testimony  tended  to  show 
conduct  on  the  part  of  the  appellant  in  the  nature  of  a 
confession  of  guilt,  the  court  nevertheless,  under  this  tes- 
timony, did  not  err  in  holding  that  what  appellant  said 
and  did  was  free  and  voluntary.  The  competency  of  the 
evidence  was  primarily  for  the  court  to  determine,  and 
his  finding  on  the  issue  has  substantial  evidence  to  sus- 
tain it.  We  can  not  say  that  the  court  erred  in  admitting 
the  evidence.  Its  weight  was  for  the  jury.  McLemore  v. 
State,  111  Ark.  457;  Brewer  v.  State,  72  Ark.  145. 

(7)  V.  On  cross-examination  the  prosecuting  at- 
torney, over  the  objection  of  appellant,  asked  appellant 
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the  following  questions:  ** Isn't  it  a  fact, that  you  left 
Pike  County  before  this  for  seducing  another  girl?  Isn't 
it  a  fact  you  did  seduce  another  young  lady  in  Pike 
County  and  it  hung  in  the  courts  until  it  was  worn  out 
and  during  the  principal  part  of  the  time  you  were  a  fugi- 
tive from  Pike  County;''  and  similar  questions.  These 
questions  were  proper,  on  cross-examination,  as  affect- 
ing the  appellant's  credibility  as  a  witness.  Younger  v. 
State,  100  Ark.  324. 

(8)  VI.  The  court  refused  to  permit  witness  J.  A. 
Westfall,  on  the  part  of  the  appellant,  to  testify  that 
Mike  Hamilton  told  him  that  he  was  in  trouble  with  the 
prosecutrix  and  had  been  intimate  with  her.  Such  testi- 
mony was  pure  hearsay  and  incompetent. 

(9)  Vn.  Appellant  urges  that  the  cause  should  be 
reversed  because  the  court  told  the  jury  that  if  they 
found  beyond  a  reasonable  doubt  that  appellant  obtained 
carnal  knowledge  of  the  prosecutrix  by  reason  of  a  false 
promise  of  marriage,  etc.,  they  should  convict.  Appel- 
lant contends  that  the  instruction  should  have  used  the 
words  * 'false  express  promise  of  marriage." 

No  specific  objection  was  made  to  the  instruction 
on  account  of  the  omission  of  the  word  express.  Teel  v. 
State,  129  Ark.  182,  and  cases  there  cited.  Besides,  if  it 
was  error  to  omit  this  word,  the  error  was  cured  because 
the  court  granted  appellant's  prayer  for  instruction  in 
which  the  jury  were  told  that  unless  the  prosecutrix  is 
corroborated  **both  as  to  the  act  of  intercourse  and  the 
express  promise  of  marriage,  if  any,  your  verdict  must  be 
for  the  defendant."  There  was  no  conflict  in  the  instruc- 
tions. 

(10)  Vm.  The  court  refused  to  grant  appellant's 
prayer  for  instruction  telling  the  jury,  in  effect,  that  if 
the  prosecutrix  consented  to  sexual  intercourse,  either 
through  passion  or  curiosity,  even  though  there  had  been 
a  promise  of  marriage,  their  verdict  should  be  for  the 
defendant. 

In  Taylor  v.  State,  113  Ark.  520,  527,  we  said:  '^But 
this  statute  can  only  be  invoked  by  the  female  who  to  the 
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veiy  time  of  her  fall  had  held  her  virtue,  so  to  speak,  as 
Hhe  immediate  jewel  of  her  soul,'  and  who  was  only  in- 
duced to  surrender  it  through  the  promise  of  the  man 
whom  she  trusted  to  marry  her  and  solely  from  a  desire 
to  have  him  keep  that  promise.  The  woman  who  yields 
her  virtue  for  sexual  pleasure  and  uses  the  promise  of 
marriage  only  as  a  cloak  or  subterfuge  to  hide  her  dis- 
grace is  not  within  the  pale  of  the  protection  of  this  par- 
ticular statute.'' 

** Curiosity"  is  defined  as  '* Eager  concern  to  get 
knowledge  of,  or  a  wish  to  engage  the  mind  with,  any- 
thing novel,  odd,  strange  or  mysterious."  Funk  &  Wag- 
nail's  New  Standard  Dictionary. 

While  it  is  generally  supposed,  at  least  among  men, 
that  the  gentler  sex  are  possessed  of  almost  boundless 
curiosity,  yet  it  has  not  hitherto  been  conceived  or  sug- 
gested by  any  author  on  criminal  law,  so  far  as  the  writer 
is  aware,  that  a  woman  might  be  prompted  to  yield  her 
maidenhood  and  sacrifice  her  virtue  out  of  mere  curios- 
ity. Certainly,  therefore,  no  such  issue  should  be  sub- 
mitted to  a  jury  to  determine  xmless  there  was  some  evi- 
dence to  justify  it.  In  this  case  there  was  none,  and  the 
instruction  in  this  particular  was  wholly  abstract  and 
well  calculated  to  lead  the  jury  into  the  realm  of  specula- 
tion as  to  the  motive  that  prompted  this  young  girl  to 
sur^render  her  virtue  to  the  man  she  loved,  when,  accord- 
ing to  her  testimony,  there  was  only  one  motive,  towit, 
the  express  promise  of  marriage. 

There  is  no  error  in  the  record,  and  the  judgment 
must  therefore  be  affirmed. 


•  Robertson  v.  State. 

Opinion  delivered  July  2,  1917. 

Liquor— ILLEGAL  shipmbnt~"bonb  dry  law."— Defendant  was  indicted 
for  cauaing  to  be  shipped  liquor  'from  one  point  in  the  State  of  Arkan- 
sas to  another  point  *  *"  in  violation  of  the  act  approved  January 
27,  1917,  known  as  §  9  of  the  "Bone  Dry  Law."  HM,  under  the 
indictment  it  was  improper  to  charge  the  jury  that  defendant  could 
be  convicted  for  an  interstate  shipment. 
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Appeal  from  Mississippi  Cironit  Court,  Osceola  Dis- 
trict; W.  J.  Driver,  Judge;  reversed. 

A.  F.  Barham,  for  appellant. 

1.  Defendant  was  not  guilty-  There  is  no  evidence 
connecting  him  with  the  crime  charged,  of  inducing  a  rail- 
road company  to  transport  liquor;  nor  that  it  was  trans- 
ported for  delivery  to  him  or  any  one  for  him. 

2.  The  instructions  were  highly  prejudicial  to  de- 
fendant. The  instructions  asked  by  defendant  correctly 
state  the  law  and  should  have  been  given. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbeli,  Assistant,  for  appellee. 

The  evidence  shows  appellant  equally  as  guilty  as 
his  '*pal,*'  Ed  Thomas,  as  if  he  had  ordered  the  whiskey 
hhnself .  18  Ark.  198 ;  10  Id.  378 ;  27  Id.  355.  He  at  least 
induced  the  carrier  to  ddiver.  80  Ark.  495;  73  Id.  101. 
He  accepted  the  liquor  from  the  company.  There  is  no 
error  in  the  instructions,  and  the  evidence  plainly  shows 
a  violation  of  the  *  *  bone-dry  law.  ^ ' 

SMITH,  J.  Appellant  seeks  by  this  appeal  to  re- 
verse the  judgment  of  the  court  below  imposing  upon  him 
a  fine  of  $100  and  a  sentence  of  thirty  days  in  jail  for  a 
violation  of  the  act  of  the  1917  session  of  the  General  As- 
sembly, Act  13,  entitled  **  An  act  to  prohibit  the  shipment 
of  intoxicating  liquors  into  this  State,  and  to  prevent  ship- 
ments of  the  same  from  one  point  or  locality  in  this  State 
to  any  other  point  or  locality  within  this  State,  *  *  *  etc.," 
popularly  designated  the  ^* bone-dry  law.''  The  act  was 
approved  January  24, 1917. 

The  act  contains  twenty-one  sections,  and  makes  un- 
lawful numerous  acts  and  omissions  there  denounced. 

The  indictment  charges  that  the  appellant  **did  in- 
duce and  cause  a  common  carrier  to  transport,  ship  and 
deliver  from  one  point  in  the  State  of  Arkansas  to  another 
point  ardent,  malt,  vinous,  fermented,  alcoholic  and  in- 
toxicating liquors,  without  then  and  there  revealing  to 
said  common  carrier  aforesaid  the  nature  and  contents 
thereof,  *  *  *  etc.,''  and  was  evidently  based  upon  section 
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9  of  this  act.  This  section  makes  it  unlawful  for  any 
person  to  cause  or  induce  any  carrier,  or  any  person,  to 
carry,  transport,  or  deliver,  from  one  point  or  place  in 
this  State  to  any  other  point  or  place  in  this  State,  for  de- 
livery to  himself  or  other  person,  any  package,  trunk,  or 
valise  containing  any  liquors,  the  sale  of  which  is  prohib- 
ited by  the  laws  of  this  State,  without  notifying  the  com- 
mon carrier,  or  other  person  who  carries  the  same,  the 
true  nature  and  character  of  the  shipment,  or  without 
marking,  on  the  outside  of  the  package  containing  the 
liquor,  wheije  it  can  plainly  be  seen  and  read,  words  indi- 
cating the  contents  of  the  package  and  the  character  and 
quantity  of  the  liquor. 

The  proof  showed  the  shipment  of  a  trunk  from 
Caruthersville,  Missouri,  to  Blytheville,  Arkansas,  con- 
taining fourteen  quarts  of  whiskey,  without  designation 
indicating  its  contents,  and  the  circumstances  as  shown  by 
the  testimony  in  regard  to  its  shipment  are  such  as  to 
warrant  the  jury  in  the  finding  which,  by  its  verdict,  it 
must  have  made,  that  appellant  was  concerned  in  the 
shipment  of  the  trunk.  In  its  shipment  the  trunk  was 
carried  through  a  number  of  stations  in  this  State  on  the 
line  of  the  railroad  over  which  it  was  shipped,  and  the 
court  treated  this  as  a  shipment  from  one  point  in  this 
State  to  another  point  in  this  State,  as  is  indicated  by 
an  instruction  in  which  the  jury  was  told  that  **If  you 
find  that  the  railroad  company  had  in  its  possession 
liquors  shipped  contrary  to  the  act  just  read  to  you  and 
carried  the  liquor  along  its  line  of  railroad  for  any  dis- 
tance whatever  and  at  some  point  after  conveying  the 
liquors  between  any  two  points  in  the  State,  or  from  a 
point  out  of  the  State  to  a  point  in  the  State,  and  deliv- 
ered the  same  to  a  point  in  this  district  in  this  county  in 
this  State  to  the  defendant  here,  it  would  be  sufficient  for 
the  purposes  of  this  case.'' 

This  instruction  is  erroneous,  because  a  shipment 
from  a  point  without  this  State  to  a  point  within  this 
State  can  not  be  regarded  as  an  intrastate  shipment,  even 
though,  before  it  reaches  its  destination,  it  passes,  after 
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crossing  the  boundary  line  of  the  State,  from  one  point 
in  this  State  to  another  point  in  the  State. 

The  court,  in  its  charge,  referred  to  other  sections  of 
the  statute,  and  told  the  jury  what  acts  on  the  part  of  the 
appellant  would  be  sufficient  to  constitute  a  violation  of 
them.  This  was  erroneous  and  prejudicial,  because  there 
were  no  counts  in  the  indictment  based  upon  the  sections 
of  the  statute  referred  to  by  the  court,  and,  so  far  as  ap- 
pears from  the  record,  the  verdict  may  have  been  based 
upon  a  finding  that  appellant's  conduct  would  have  con- 
stituted, and  did  constitute,  a  violation  of  the  sections 
referred  to  by  the  court,  although  he  was  not  guilty  of  a 
violation  of  the  section  of  the  statute  upon  which  the  in- 
dictment was  evidently  based. 

For  the  errors  indicated,  the  judgment  will  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 


BrnDLE  V.  Ballew. 
Opinion  delivered  July  2, 1917. 

Local  improveiient — formation — omission  of  property  nambd|in 
ORIGINAL  PETITION. — The  organization  of  a  local  improvement  district 
is  invalid  where  the  ordinance  establishing  the  district  as  prayed  for 
omits  certain  portions  of  land  included  by  the  property  owners  in  the 
original  district. 

Appeal  from  Prairie  Chancery  Court,  Northern  Dis- 
trict ;  John  M.  Elliott,  Chancellor ;  reversed. 

Gregory  <&  Holtzendorff,  for  appellant. 

1.  This  is  a  direct  attack  upon  the  validity  of  the 
district.  The  petition  included  the  south  half  of  blocks  C 
and  D.  The  ordinance  creating  the  district  omitted  these 
two  half  blocks.  The  petition  is  jurisdictional,  and  the 
failure  to  embrace  these  half  blocks  in  the  ordinance  was 
fatal.     104  Ark.  298 ;  115  Id.  163. 

Emmet  Vaughan,  for  appellee. 
The  property  was  nonassessable,  and  it  was  not  ma- 
terial that  it  be  included  in  the  ordinance.    86  Ark.  205 ; 
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42  Id.  536;  56  Id.  354;  12  L.  R.  A.  852;  62  Md.  127;  26  N. 
E.  403;  126  Ind.  261,  etc. 

STATEMENT  BY  THE  COURT. 

On  the  29th  of  August,  1916,  twenty-three  persons 
claiming  to  be  the  owners  of  certain  real  property  within 
certain  territory  in  the  incorporated  town  of  Des  Arc 
presented  their  petition  to  the  town  council  for  the  or- 
ganization of  an  improvement  district  for  the  purpose  of 
building  sidewalks  and  crossings  within  said  territory, 
which  is  as  follows:  *'A11  of  blocks  2,  3, 10, 11, 18  and  19 
in  the  Erwin  survey  of  said  town ;  all  blocks  17, 19,  20  and 
the  south  half  blocks  C  and  D,  21,  22,  23;  and  also  all  of 
blocks  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  36,  37,  38,  39, 
40,  41,  42,  43,  44,  45,  46,  47,  48,  51,  52,  53,  54,  55,  56, 
57,  58,  59,  60,  61,  62,  69,  70,  71  and  72,  in  the  Watkins' 
survey  of  said  town." 

The  town  council  passed  an  ordinance  establishing 
the  district  as  prayed  for,  except  as  to  the  south  half  of 
blocks  C  and  D.  This  was  omitted  from  the  ordinance 
creating  the  district. 

In  a  second  petition,  in  which  the  property  was  de- 
scribed as  in  the  first,  a  majority  in  value  of  the  property 
owners  petitioned  for  the  appointment  of  commissioners. 
This  suit  was  instituted  by  the  appellant,  who  was  a  citi- 
zen and  taxpayer  of  the  proposed  district,  and  in  his  com- 
plaint he  alleged  the  above  facts,  and  asked  that  the  ap- 
pellees, who  were  commissioners  of  the  proposed  district, 
be  perpetually  enjoined  from  issuing  bonds  or  making 
any  improvement  under  the  ordinance  creating  the  dis- 
trict. 

The  answer  admitted  that  the  south  half  of  blocks 
C  and  D  were  omitted  from  the  ordinance  establishing 
the  districts,  but  set  up  that  this  did  not  invalidate  the 
ordinance  for  the  reason  that  the  land  omitted  was  dedi- 
cated by  the  original  owners  who  had  laid  out  and  incor- 
porated the  town  as  a  public  park  and  for  church  pur- 
poses, and  that  from  the  time  of  such  dedication  the  land 
omitted  had  been  maintained  as  a  public  park  and  for 


Digitized  by  VjOOQIC 


ARK.]  Riddle  v.  Ballew.  163 

chnrch  purposes  and  was  therefore  not  subject  to  assess- 
ment for  local  improvements. 

There  was  also  a  general  demurrer  to  the  complaint, 
which  the  court  sustained,  holding  that  inasmuch  as  the 
land  omitted  was  dedicated  by  the  owners  to  the  town  of 
Des  Arc  for  the  use  of  the  public  for  church  purposes  and 
other  purposes  for  the  free  and  beneficial  use  of  the  pub- 
lic it  was  hot  subject  to  assessment  for  local  improver 
ments,  and  that  not  being  taxable  it  was  immaterial  and 
nonprejudicial  to  the  district,  that  the  same  was  not  in- 
cluded in  the  publication  of  the  ordinance  establishing 
the  district,  and  dismissed  the  complaint  for  want  of 
equity. 

WOOD,  J.,  (after  stating  the  facts).  In  Bell  v.  PUU 
lips,  116  Ark.  167,  quoting  from  Kraft  v.  Smothers,  103 
Ark.  269,  272,  we  said:  **The  foundation  of  the  improve- 
ment was  the  petition  of  the  owners  of  real  property  situ- 
ated in  the  proposed  district.  Under  the  statute,  the  ex- 
tent and  character  of  the  improvement  as  expressed  in 
the  ordinance  must  substantially  comply  with  the  terms 
of  the  petition  upon  which  it  is  based." 

We  also  quoted  from  Smith  v.  Improvement  Dist., 
108  Ark.  141,  144,  as  follows:  **Our  statute  requires,  as 
a  prerequisite  to  the  exercise  of  the  authority  conferred 
upon  the  city  council,  that  a  petition  be  first  filed  desig- 
nating the  boundaries  of  the  district  so  that  it  may  be  eas- 
ily distinguished.  This  is  for  the  benefit  of  the  property 
owners.  *  *  *  A  special  limited  jurisdiction  is  conferred 
upon  the  city  council  to  lay  off  the  district  as  designated 
by  the  property  owners  in  the  first  petition,  and  the  coun- 
cil must  conform  strictly  to  the  authority  conferred 
upon  if 

In  Board  of  Improvement  No.  60  v.  Cotter,  71  Ark. 
556,  we  held  that,  **the  filing  of  the  required  petition 
signed  by  ten  resident  property  owners  was  mandatory 
and  jurisdictional.'*  See,  also,  Whipple  v.  Tuxworth,  81 
Ark.  403 ;  Boles  v.  Kelley,  90  Ark.  29. 

In  Voss  v.  Reyburn,  104  Ark.  298,  we  held,  quoting 
syllabus,  **  Where  an  attempted  publication  of  an  ordi- 
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nance  creating  an  improvement  district  omitted  two  half 
blocks  from  the  proposed  improvement  district,  the  va- 
riance is  material  and  destroys  the  validity  of  the  at- 
tempted organization." 

And  in  McRav'en  v.  Clcmcy,  115  Ark.  163,  we  held, 
quoting  syllabus:  **In  the  organization  of  a  local  im- 
provement district  under  Kirby's  Digest,  section  5666,  a 
certain  lot  was  omitted  from  the  publication,  although  it 
was  included  in  the  original  petition  and  the  ordinance, 
Held,  the  statute  is  mandatory  and  a  proper  publication 
being  jurisdictional,  the  statute  must  be  strictly  com- 
plied with,  and  the  district  held  not  to  be  properly  or- 
ganized.'' 

It  would  seem  from  the  doctrine  of  these  cases  that 
as  the  petition  for  the  establishment  of  the  district  is 
jurisdictional,  the  city  council  has  no  authority  to  estab- 
lish a  district,  the  boundaries  of  which  are  not  in  con- 
formity with  the  territory  as  described  and  set  up  in  the 
petition.  It  is  not  within  the  power  of  the  council  to 
amend  the  petition  of  the  property  owners.  This  the 
property  owners  could  do  themselves  and  conform  their 
petition  by  way  of  description  to  such  property  as  they 
might  ascertain  would  meet  with  the  approval  of  the 
council  and  insure  the  creation  of  the  district  in  accord- 
ance with  their  wishes.  But  here  this  was  not  done,  and 
the  ordinance  creating  the  district  and  all  proceedings 
thereunder  are  therefore  void. 

We  do  not  reach  the  question  as  to  whether  or  not 
the  lands  included  in  the  original  petition,  but  omitted 
from  the  ordinance,  were  subject  to  assessment  for  local 
improvements,  and  we  therefore  leave  that  question 
where  it  was  under  our  statute  and  decisions  prior  to  the 
lodging  of  this  appeal. 

It  was  for  the  property  owners,  and  not  the  council, 
to  determine  what  property  they  desired  to  have  included 
within  their  improvement  district,  and  the  council  could 
not  determine  that  question  for  them  without  their  con- 
sent as  expressed  in  a  petition  in  conformity  with  the 
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statnte.   Neither  had  the  chancery  court  any  jurisdiction 
to  determine  that  question  for  the  property  owners. 

It  follows  that  the  court  erred  in  holding  that  the 
ordinance  establishing  the  district  as  indicated  was  valid, 
and  for  this  error  the  decree  is  reversed  and  the  cause 
remanded  with  directions  to  enter  a  decree  granting  the 
appellant  the  relief  prayed  for  in  his  complaint. 


OzABK  Fruit  Growers  Association  v.  Tetrick. 
Opinion  delivered  July  2, 1917. 

Appeal  and  brror — ^issub  raised  by  the  pleadings — submission  to 
JURY. — It  is  the  duty  of  the  coiirt  to  submit  a  cause  to  the  jury,  only 
upon  issues  raised  by  the  written  pleadings,  or  within  the  pleadings 
treated  as  amended  to  conform  to  the  proof. 

Appeal  from  Benton  Circuit  Court;  J.  8.  Maples, 
Judge;  reversed. 

Rice  S  Dickson,  for  appellant. 

Defendant  acted  only  as  agent  to  sell  upon  a  commis- 
sion. There  is  no  proof  whatever  of  a  sale,  and  hence  no 
evidence  whatever  to  sustain  the  verdict. 

Defendant  had  no  power  to  buy ;  its  powers  were  lim- 
ited by  its  charter  to  acting  as  agent  for  others. 

HUMPHREYS,  J.  Charles  Tetrick  and  Roy  Broad- 
hurst,  partners,  brought  suit  against  appellant  in  the 
Benton  Circuit  Court  to  recover  $144.43,  representing  an 
alleged  balance  due  them  on  a  commission  contract  for 
the  sale  of  three  cars  of  green  apples  at  a  minimum  of 
70  cents  per  hundred-weight,  f .  o.  b.  cars,  Avoca,  Arkan- 
sas, less  5  per  cent,  commission  for  making  the  sale. 

Charles  Tetrick  and  Dwight  Lee,  partners,  also 
brought  suit  against  appellant  for  $217.15,  representing 
an  alleged  balance  due  them  on  a  commission  contract 
of  similar  import. 

Appellant  answered,  denying  the  material  allega- 
tions in  each  complaint;  and  by  way  of  further  answer, 
said  that  it  acted  as  selling  agent  for  the  apples  on  a  5 
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per  cent,  commission,  without  limitation  on  the  price, 
time,  place  or  terms  of  sale. 

By  agreement  of  parties,  the  cases  were  consolidated 
for  convenience  of  trial. 

The  court  sent  the  cases  to  the  jury  under  instruc- 
tions defining  the  issues  to  be  whether  appellant  bought 
the  apples  outright  for  70  cents  per  hundred-weight,  on 
board  cars  at  Avoca,  or  whether  it  acted  in  the  capacity 
of  sales  agent  only,  upon  a  5  per  cent,  commission  basis. 
The  jury  returned  verdicts  against  appellant  in  favor  of 
Charles  Tetrick  and  Dwight  Lee  for  $51.91,  and  in  favor 
of  Charles  Tetrick  and  Roy  Broadhurst  for  $68.35,  upon 
which  judgments  were  rendered. 

Proper  steps  were  taken  and  an  appeal  has  been 
prosecuted  to  this  court. 

The  sufficiency  of  the  evidence  to  support  the  verdict 
is  questioned.  There  seems  to  be  a  total  absence  of  evi- 
dence in  support  of  the  theory  that  appellees  sold  the  ap- 
ples outright  to  appellant  on  board  the  caf s  at  Avoca, 
less  5  per  cent,  commission.  In  fact,  the  entire  testimony 
of  appellees  tends  to  establish  the  theory  that  appellant 
engaged  to  sell  either  all  or  a  part  of  the  apples,  on  the 
track  at  Avoca,  at  a  minimnm  of  70  cents  per  hundred- 
weight, less  a  5  per  cent,  commission.  The  undisputed 
evidence  showed  that  appellant  had  no  charter  powers  to 
buy  products  outright.  It  was  incorporated  for  the  sole 
purpose  of  acting  as  intermediary  between  shipper  and 
buyer.  The  cause  should  have  been  sent  to  the  jury 
within  the  written  pleadings,  or  within  the  pleadings 
treated  as  amended  to  conform  to  the  proof. 

There  being  no  evidence  to  support  the  issue  of  out- 
right sale,  presented  to  the  jury  by  the  court's  instruc- 
tions, the  judgment  is' reversed  and  the  cause  remanded 
for  a  new  trial. 
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Lay,  Administbator,  v.  Gaines. 
Opinion  delivered  July  2, 1917. 

1 .  Vendor  and  puRCHAilER — lien  for  price — recital  of  considera- 
tion.— ^A  vendor  of  land  has  in  equity  a  lien  on  the  land  for  the  p\ir- 
chase  money,  although  a  deed  in  absolute  form  has  been  executed 
reciting  a  different  amount  paid  as  piu'chase  price,  and  this  lien  is 
good  as  against  the  vendee,  or  any  person  purchasing  with  notice  of 
the  fact  that  the  purchase  money  has  not  been  paid. 

2 .  Vendor  and  purchaser— proof  of  consideration. — It  constitutes 
no  violation  of  the  rules  of  evidence  for  a  vendor  to  be  allowed  to  show 
that  the  price  has  not  in  fact  been  paid,  and  that 'the  amount  is 
different  from  that  recited  in  the  deed. 

3 .  Vendor's  ubn— acceptance  op  other  security— presumption. — 
The  acceptance  of  personal  security  will  not  necessarily  displace  a 
vendor's  equitable  Hen,  nor  constitute  a  waiver  thereof;  but  it  does 
raise  a  presumption  of  an  intention  to  waive  the  lien  on  the  land, 
but  this  presumption  may  be  rebutted  by  proof  of  a  contrary  intention. 

4 .  Pleading  and  practice — ^reply  to  answer. — A  reply  to  the  answer, 
is  proper  under  the  Code  only  when  a  coimterclaim,  or  set-off  is  pleaded 

in  the  answer. 

Appeal  from  Searcy  Chancery  Court;  Ben  F.  Mc- 
Mahan,  Chancellor;  affirmed. 

8.  W.  Wood's,  f pr  appellant. 

1.  No  contemporaneous  oral  contract  or  agreement 
can  be  used  to  vary  or  contradict  the  terms  or  recitals  of 
a  deed.    87  Ark.  283 ;  80  Id.  505 ;  20  Id.  293. 

2.  Gaines  is  not  entitled  to  recover  even  if  he  sold 
the  lands,  mill  and  other  property  to  Abbott  alone  for 
$800.  He  filed  no  answer  or  reply  to  the  allegations  of 
Bainbolt's  answer  and  for  the  purposes  of  this  said  alle- 
gations are  taken  as  true  and  need  not  be  proven.  Kirby 
&  Castle's  Dig.,  §  7576;  41  Ark.  17;  88  Id.  406.  Gaines 
could  not  accept  Rainbolt's  money  on  the  purchase  price 
of  the  lands  and  then  repudiate  the  agreement.  10  R.  C. 
L.,  p.  694,  §  22;  28  L.  R.  A.  (N.  S.)  637;  36  Ark.  96.  He 
had  no  lien  for  the  purchase  money  of  wagons,  tools  or 
personal  property.  The  payments  should  have  been  ap- 
plied on  the  purchase  money  for  the  lands.  While  Abbott 
was  a  defendant,  his  interests  were  adverse  to  appel- 
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lant's.  His  testimony  as  to  transactions  and  conversa- 
tions with  Bainbolt  should  have  been  excluded.  Kirby  & 
Castle  *s  Dig.,  §  3403 ;  43  Ark.  307 ;  53  Id.  550. 

3.  The  findings  of  the  chancellor  are  not  supported 
by  the  evidence.   The  whole  case  is  now  before  this  court. 

The  appellee,  pro  se. 

1.  The  lands  were  chargeable  with  an  equitable  ven- 
dor's  lien,  so  long  as  they  were  in  the  hands  of  Abbott  or 
those  claiming  under  him  with  notice  that  all  the  purchase 
money  had  not  been  paid.  18  Ark.  142 ;  21  Id.  202 ;  29  Id. 
357;  31  Id.  728.  Oral  testimony  was  admissible  to  show 
that  a  note  given  was  for  the  purchase  money  of  the 
lands,  with  all  the  buildings,  machinery,  etc.,  on  them  for 
$800. 

2.  Rainbolt^s  defense  was  that  the  lands  only  sold 
for  $400  and  the  personal  property  for  $300,  etc.  It  was 
not  necessary  to  reply  or  deny  these  allegations.  The  an- 
swer was  evasive  and  did  not  positively  show  that  he  had 
notice  of  the  lien.  Nor  did  he  show  positively  that  he  was 
an  innocent  purchaser.  29  Ark.  563.  The  evidence  es- 
tablishes every  allegation  in  the  complaint. 

As  to  the  competency  of  Abbott's  testimony,  43  Ark. 
307  is  in  point. 

3.  Appellant  sets  up  no  title ;  did  not  allege  that  he 
was  an  innocent  purchaser  for  value  and  hence  was  enti- 
tled to  no  relief.    The  decree  is  right. 

McCULLOCH,  C.  J.  Appellee  instituted  this  action 
in  the  chancery  court  of  Searcy  County  against  G.  W. 
Abbott  to  recover  the  amount  of  a  balance  due  on  a  prom- 
issory note  alleged  to  have  been  executed  by  Abbott  to 
appellee  for  the  purchase  price  of  a  tract  of  land  situ- 
ated in  that  county.  A  vendor's  lien  on  the  land  was 
asserted  and  there  was  a  prayer  in  the  complaint  for  the 
enforcement  of  the  lien  by  a  sale  of  the  land.  Appel- 
lant's intestate,  I.  L.  Bainbolt,  was  made  a  party  defend- 
ant under  the  allegation  that  he  was  a  junior  lienor  in  that 
he  had  accepted  from  Abbott  a  mortgage  on  the  land, 
with  full  knowledge  of  appellant's  prior  lien.    Abbott 


Digitized  by  VjOOQIC 


ABK^]  Lay,  Administbatob,  v.  Gaines.  •  169 

made  no  defense,  but  Bainbolt  appeared  and  defended  on 
the  ground  that  appellee  was  not  entitled  to  a  lien  on  the 
land.  He  alleged  in  his  answer  that  the  note  exhibited 
with  the  complaint  for  the  sum  of  $700,  included  $400  for 
the  price  of  the  land,  and  $300  balance  due  on  the  sale  to 
one  Carmody  of  a  sawmill  and  other  machinery  situated 
on  the  land,  and  that  Carmody  signed  the  note  as  evi- 
dence of  his  liability.  The  deed  executed  by  appellee  to 
Abbott  conveyed  the  land  (120  acres)  by  proper  descrip- 
tion and  recited  the  sum  of  $400  as  consideration  for  the 
conveyance.  The  deed  does  not  recite  whether  or  not  the 
consideration  was  in  fact  paid,  and  contains  no  reference 
to  the  note.  Bainbolt  died  during  the  pendency  of  the 
cause  in  the  court  below  and  there  was  a  revivor  in  the 
name  of  appellant  as  administrator  of  his  estate.  On 
final  hearing  the  court  decreed  in  appellee's  favor  for  the 
recovery  of  the  sum  of  $249.57,  found  to  be  balance  due 
on  the  note,  and  decreed  a  foreclosure  of  the  lien  on  the 
land. 

The  evidence  adduced  by  appellee  was  to  the  effect 
that  there  was  a  sale  of  the  land  by  appellee  to  Abbott 
and  Carmody  and  that  the  sale  included  the  sawmill  outfit 
which  was  situated  on  the  land,  but  that  there  was  no  sale 
of  the  sawmill  separately  from  the  sale  of  the  land.  Ap- 
pellee owned  the  land  with  the  sawmill  situated  thereon, 
and  sold  the  whole  thing  to  Abbott  and  Carmody.  One 
hundred  dollars  of  the  purchase  price  was  paid  and  Ab- 
bott and  Carmody  executed  to  appellee  a  promissory  note 
for  $700.  The  deed  was  executed  subsequently  and  con- 
veyed the  land  to  Abbott  alone.  No  question  was  raised 
in  the  suit  about  Carmody 's  rights  in  the  land,  except 
that  it  is  claimed  on  the  part  of  Rainbolt  that  he  was  sep- 
arately the  purchaser  of  the  sawmill,  but  the  testimony 
adduced  by  appellee  was  sufficient  to  justify  a  finding  to 
the  contrary. 

We  have,  therefore,  a  finding  of  the  chancellor  upon 
testimony  which  appears  to  preponderate  to  the  effect 
that  the  note  of  $700  executed  by  Abbott  and  Carmody 
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was  for  the  purchase  price  of  the  land,  which  included 
the  sawmill  outfit  as  fixtures  thereto* 

(1-2)  The  evidence  adduced  by  appellee  further 
shows  that  Rainbolt  was  fully  advised  of  the  fact  that  the 
note  was  given  for  the  purchase  price  of  the  land,  not- 
withstanding the  recital  in  the  deed  of  the  consideration 
of  $400  without  mentioning  the  note,  and  that  Rainbolt 
was  advised  of  this  fact  at  the  time  that  he  subsequently 
accepted  the  mortgage.  In  other  words,  the  testimony 
shows  that  Rainbolt  was  not  an  innocent  purchaser,  but 
had  full  knowledge  of  the  fact  that  the  balance  of  the  pur- 
chase money  on  the  land  was  unpaid.  A  vendor  of  land 
has  in  equity  a  lien  on  the  land  for  purchase  money,  al- 
though a  deed  in  absolute  form  has  been  executed  recit- 
ing a  different  amount  paid  as  purchase  price,  and  this 
lien  is  good  as  against  the  vendee,  or  any  person  purchas- 
ing with  notice  of  the  fact  that  the  price  has  not  been  paid. 
Scott  V.  Orbison,  21  Ark.  202;  Holman  v.  Patterson^ s 
Heirs,  29  Ark.  357.  It  constitutes  no  violation  of  the 
rules  of  evidence  for  a  vendor  to  be  allowed  to  show  that 
the  price  has  not  in  fact  been  paid  and  that  the  amount 
is  different  from  that  recited  in  the  deed. 

The  contention  of  Rainbolt  that  the  price  of  the  land 
was  only  $400  and  that  the  balance  of  the  amount  of  the 
note  represented  the  price  of  the  sawmill  machinery  sold 
to  Carmody,  was,  as  before  stated,  refuted  by  the  testi- 
mony adduced  by  appellee. 

(3)  There  is  a  further  contention  by  appellant  that 
if  Carmody  was  not  separately  a  purchaser  of  the  saw- 
mill outfit,  he  must  be  treated  as  a  surety  on  the  note, 
and  that  the  acceptance  by  appellee  of  security  consti- 
tuted a  waiver  of  the  lien.  The  acceptance  of  personal 
security  will  not  necessarily  of  itself  displace  the  vendor's 
equitable  lien,  nor  constitute  a  waiver  of  the  lien.  It 
raises  a  presumption  of  an  intention  to  waive  the  lien  on 
the  land,  but  the  presumption  may  be  rebutted  by  proof 
of  a  contrary  intention.  Lavender  v.  Abbott,  30  Ark. 
172;  Mayes  v.  Hendry,  33  Ark.  240;  Springfield  d  Mem- 
phis Rd.  Co.  V.  Stewart,  51  Ark.  285. 
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The  evidence  in  the  case  shows  abundantly  that  there 
was  no  intention  to  waive  the  lien.  In  fact,  the  evidence 
shows  that  there  was  no  acceptance  of  security,  as  Car- 
mody  signed  the  note  at  the  time  that  the  purchase  was 
made  by  him  and  Abbott,  and  that  subsequently  Carmody 
withdrew  from  the  transaction  and  the  deed  was  made  to 
Abbott  alone. 

(4)  It  is  further  contended  by  appellant  that  appel- 
lee, on  account  of  having  failed  to  file  a  reply  to  the  an- 
swer, ought  to  be  treated  as  having  admitted  the  allega- 
tions in  the  answer  to  the  effect  that  the  purchase  money 
of  the  land  was  only  $400,  and  that  the  balance  of  the  note 
was  for  the  purchase  price  of  the  sawmill  plant  as  a  sep- 
arate purchase.  A  reply  is  proper  under  our  Code  only 
when  there  is  a  counterclaim  or  set-off  pleaded  in  the  an- 
swer.   Kirby's  Digest,  §  6108. 

There  was  neither  a  counterclaim  nor  set-off  filed  in 
this  action,  and  the  facts  just  referred  to  were  pleaded 
by  appellant's  intestate  is  a  defense  to  the  cause  of  ac^ 
tion  set  out  in  appellee's  complaint.  The  decree  is  af- 
fimaed. 

Humphreys,  J.,  disqualified. 


Lancaster  v.  Case. 
Opinion  delivered  July  2,  1917. 

Trespass — acts  done  under  agent's  direction. — Defendant  will  not 
be  liable  for  cutting  trees  on  plaintiff's  land,  where  plaintiff's  agent 
on  said  land  had  authority  to  cut  the  trees,  and  where  defendant 
acted  at  the  agent'^  request. 

Appeal  from  Izard  Circuit  Court ;  Dene  H.  Coleman, 
Judge ",  affirmed. 

GodvAn  <&  Harris  and  Ira  J.  Mack,  for  appellant. 

1.  The  verdict  and  judgment  are  contrary  to  the  law 
and  the  evidence.  The  entering  and  cutting  are  admitted, 
but  the  defense  is  that  it  was  done  under  permission  of 
one  Matlock,  a  tenant  of  plaintiff,  under  the  honest  belief 
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that  the  tenant  had  authority  to  give  permission.  But  no 
such  permission  was  given  or  proven.  Nominal  dam- 
ages, at  least,  should  have  been  given  for  the  trespass  and 
injury.    38  Cyc.  1123, 1064 ;  14  Ark.  431 ;  1  Id.  448. 

2.  The  court  erred  in  refusing  to  permit  plaintiff  to 
make  proof  as  to  damages  suffered.  67  Ark.  374;  71  Id. 
305;  116  Id.  206;  125  Id.  332. 

3.  It  was  error  to  allow  proof  as  to  results  of  Janu- 
ary overflow  on  lands  other  than  plaintiff  *s,  and  in  giv- 
ing instruction  No.  5  for  defendant;  There  was  abso- 
lutely no  proof  that  Matlock  was  plaintiff's  agent,  or  had 
any  authority  to  cut  timber  on  the  river  front.  2  Cyc 
1066. 

Samuel  M.  Casey,  for  appellee. 

1.  There  was  no  proof  absolutely  to  sustain  the  al- 
legations of  the  complaint  as  to  damages.  There  was  no 
washing  or  caving  of  banks  when  the  trees  were  cut. 

2.  There  was  no  error  in  giving  instruction  No.  5. 

3.  Plaintiff  was  not  even  entitled  to  nominal  dam- 
tages.  The  jury  really  found  that  plaintiff's  agent  gave 
defendant  permission  to  cut  the  timber. 

SMITH,  J.  Appellant  sued  to  recover  damages  al- 
leged to  have  been  sustained  by  him  by  reason  of  the 
wrongful  and  unauthorized  cutting  of  the  timber  on  cer- 
tain lands  owned  by  him  lying  on  the  bank  of  White  river 
and  the  consequent  caving  of  the  banks  resulting  from 
denuding  the  land  of  the  standing  timber. 

Appellee  defended  upon  the  ground  that  he  had  au- 
thority to  cut  the  trees  which  he  did  cut,  and  that  no  dam- 
ages had  resulted  from  their  cutting.  Two  principal 
questions  are  presented,  and  these  are  questions  of  fact. 
Other  questions  are  discussed,  but  they  are  subordinate 
to  these  principal  questions. 

The  first  assignment  of  error  is  that  appellant  was 
not  permitted  properly  to  fully  develop  the  elements  of 
damage  for  which  he  should  have  had  compensation. 
This  assignment  of  error  might  appear  more  plausible 
had  the  jury  found  for  appellant  in  any  sum,  but  it  did 
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not  do  so,  as  the  verdict  returned  was  a  general  finding 
•in  favor  of  defendant.  The  court,  however,  did  permit 
tqppellant  to  show  the  number  of  trees  cut,  and  their  loca- 
tion, and  the  action  of  the  water  as  influenced  by  the  cut- 
ting of  the  trees,  and  the  depreciation  in  the  value  of  the 
land  as  a  result  thereof.  No  attempt  was  made  to  re- 
cover the  value  of  the  trees  as  such,  the  cause  of  action 
being  predicated  upon  the  theory  that  the  cutting  of  the 
trees  had  resulted  in  caving  banks  and  in  a  washing  away 
of  the  soil,  and  if  it  could  be  said  that  any  evidence  was 
improperly  excluded,  it  was  evidence  which  tended  only 
to  increase  the  amount  of  the  damage  on  this  account,  and 
there  was  sufficient  evidence  to  support  a  verdict  for  some 
damages,  had  appellant's  theory  of  the  case  been  ac- 
cepted, and  if  there  was  any  competent  evidence  excluded 
it  was  evidence  which  would  only  have  tended  to  support 
a  larger  verdict. 

Evidence  on  the  part  of  appellee  tended  to  show  that 
no  substantial  damage  had  been  sustained,  although  the 
catting  of  a  number  of  trees  is  admitted. 

It  is  insisted  by  appellant  that  he  should,  at  least, 
have  had  judgment  for  nominal  damages,  as  certain  of 
his  trees  were  cut  under  appellee's  direction,  and  the  cor- 
rectness of  this  contention  presents  the  real  question  in 
the  case. 

Over  the  objection  and  exception  of  appellant,  the 
court  gave  an  instruction  numbered  5,  which  reads  as  fol- 
lows: 

**5.  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  Matlock  was  plaintiff's  agent  and  was  in 
charge  of  his  land  and  had  authority  to  cut  timber  on  said 
land,  authorized  and  told  the  defendant  that  he  could  cut 
said  timber  and  that  acting  from  this  authority  he  cut 
same,  then  your  verdict  should  be  for  the  defendant. ' ' 

It  is  said  there  was  no  evidence  upon  which  to  base 
this  instruction,  and  that  if  this  instruction  is  disap- 
proved as  being  without  evidence  to  support  it,  a  judg- 
ment for  at  least  nominal  damages  must  be  awarded  ap- 
pellant.   In  deciding  whether  the  instruction  was,  in  fact. 
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abstract,  we  need  consider  only  that  evidence  which  is 
said  to  furnish  a  basis  for  it,  and  such  evidence  may  be 
summarized  as  follows  : 

Appellee  operated  a  ferry  across  White  river,  and 
had  paid  appellant  $25  for  the  use  of  a  right-of-way 
across  appellant's  land.  The  trees  were  cut  so  that  one 
approaching  the  ferry  could  see  the  river  banks  and  know 
whether  a  congestion  of  traffic  made  the  ferry  inaccessi- 
ble. The  land  was  in  charge  of  one  Matlock,  who  was 
appellant's  tenant,  and  Matlock,  and  the  tenant  preced- 
ing him^  had  both  cut  trees  for  the  purpose  of  clearing 
and  cultivating  the  land.  That  for  the  purpose  of  culti- 
vating the  land,  Matlock  had  cut  some  of  the  timber 
standing  on  the  land  in  question,  and  had  told  appellee 
that  when  he  had  the  time  he  would  cut  the  remainder, 
but  as  Matlock  was  otherwise  engaged,  appellee  cut 
down  the  timber  for  Matlock,  who  cut  it  up  and  hauled  it 
away  and  sold  it,  apparently  without  objection  on  appel- 
lant's part.  There  was  other  testimony  that  Matlock 
had  cut  other  trees  in  the  spring,  and  that  he  was  clear- 
ing up  the  timber  in  patches  so  that  it  would  not  shade 
the  land  and  he  could  put  the  river  bank  in  cultivation, 
and  that  appellee  did,  at  once,  for  Matlock  what  this  ten- 
ant was  doing  gradually. 

There  was  contradiction  of  this  evidence,  but  we  as- 
sume that  these  conflicts  were  resolved  in  appellee's 
favor,  and  that  when  this  was  done  the  jury  found  that 
Matlock  was  in  possession  of  the  land  for  the  purpose  of 
clearing  and  cultivating  it  and  had  the  right,  as  an  inci- 
dent thereto,  to  cut  down  the  standing  timber,  which  right 
he  was  exercising  as  it  suited  his  convenience,  and  that 
appellee,  for  his  own  purposes,  did,  at  Matlock's  invita- 
tion, a  thing  which  Matlock  himself  could  rightfully  have 
done.  Conway  v.  Coursey,  110  Ark.  557.  If  this  were 
true,  the  instruction  is  not  abstract,  and  no  error  was 
committed  in  giving  it. 

Finding  no  prejudicial  error,  the  judgment  is  af- 
firmed. 
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Kemp  v.  State. 
Opinion  delivered  July  2,  1917. 

Liquor— UitBGAL  sale— defendant  as  buyer's  agent. — In  a  prosecu- 
tion for  the  illegal  sale  of  liquor  by  defendant  to  one  W.,  under  the 
evidence  held,  it  was  reversible  error  not  to  submit  a  requested  in- 
struction that  defendant  would  not  be  guilty,  if  the  jury  found  that 
he  acted  merely  as  W.'s  agent. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith 
District;  Paul  Little,  Judge;  reversed. 

Holkmd  (&  Holland  and  Ben  Cravens,  for  appellant. 

1.  To  give  the  State's  testimony  its  strongest  pro- 
bative force,  it  fails  to  show  appellant  guilty.  At  most 
it  fihows  him  guilty  of  procuring.  The  testimony  at  least 
raised  a  question  of  fact  for  a  jury  and  instruction  No.  1 
requested  by  defendant  should  have  been  given.  No.  2, 
also  asked,  was  improperly  refused. 

No.  6  for  the  State  is  clearly  erroneous  and  mislead- 
ing.   90  Ark.  587. 

John  D.  Arhuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  proof  is  ample  to  establish  guilt  under  the 
law.  Act  30,  Acts  1915,  §  2;  105  Ark.  462;  Williams  v. 
State,  129  Ark.  344. 

2.  There  is  no  error  in  the  instructions  given  or 
refused.  The  law  applicable  was  most  admirably  stated 
in  instruction  6.  Every  phase  of  the  case  was  fully  cov- 
ered by  Nos.  6  and  7. 

McCULLOCH,  C.  J.  Appellant  is  charged  with  the 
offense  of  selling  intoxicating  liquor,  alleged  to  have  been 
committed  in  the  month  of  January,  or  early  in  February, 
of  the  present  year.  He  was  convicted  in  the  trial  below 
on  the  testimony  of  one  Whybark  to  the  effect  that  the 
witness  applied  to  appellant  on  a  street  in  the  city  of  Fort 
Smith  for  a  pint  of  whiskey,  and  that  he  gave  appellant 
money  for  the  price  of  the  whiskey,  and  that  appellant 
agreed  to  get  it  for  him,  and  that  he  later  found  it  in  his 
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room  at  the  place  at  which  he  had  directed  appellant  to 
deliver. 

There  was  little,  if  any,  conflict  between  the  testi- 
mony of  Whybark  an^  that  of  appellant  himself.  Their 
testimony  coincided  substantially  as  to  what  took  place 
between  them,  but  appellant  went  a  little  further  in  his 
testimony  and  told  about  getting  the  whiskey  and  deliv- 
ering it  at  Whybark 's  room.  Both  of  the  men  testified 
that  Whybark  accosted  appellant  near  the  latter  ^s  taxi- 
cab  stand  or  office  in  Fort  Smith,  and  asked  appellant 
about  getting  some  liquor,  or  if  he  knew  where  he  could 
get  some.  Appellant  replied  that  whiskey  was  a  very 
scarce  article,  and  Whybark  then  suggested  that  he  had 
heard  that  a  negro  bootlegger  was  plying  his  illegal  com- 
merce around  one  of  the  railroad  stations  in  the  city  of 
Fort  Smith.  Appellant  agreed  to  procure  a  pint  of  whis- 
key for  Whybark  and  accepted  the  sum  of  $1  from  the 
latter  to  pay  for  it.  Appellant  testified  tliat  he  made  in- 
quiry around  the  railroad  station  and  learned  that  a  ne- 
gro named  Williams  was  selling  whiskey,  and  that  he 
bought  a  pint  of  Williams  and  carried  it  to  Whybark 's 
room  and  left  it  there.  He  testified  that  he  had  no  rela- 
tions whatever  with  Williams  and  bought  the  whiskey 
purely  as  an  accommodation  for  Whybark. 

There  were  some  suspicious  circumstances  in  the 
case  which  would  have  warranted  the  jury  in  finding  that 
appellant  was  interested  in  the  sale,  or  that  he  was  really 
the  seller  of  the  whiskey  himself;  or  the  jury  might  have 
found,  on  the  other  hand,  that  appellant  acted  purely  as 
a  matter  of  accommodation  for  Whybark,  and  accepted 
the  money  and  bought  the  liquol*  for  him  without  making 
himself  in  any  manner  an  intermediary  between  the  pur- 
chaser and  the  seller.  Counsel  for  appellant  asked  the 
court  to  give  the  following  instruction,  among  others, 
which  the  court  refused  to  give : 

**You  are  instructed  that  if  the  defendant,  at  the  re- 
quest of  the  prosecuting  witness,  and  solely  as  the  agent 
of  the  prosecuting  witness  and  without  having  any  inter- 
est in  the  sale  of  the  liquor  other  than  to  procure   the 
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liquor  for  the  prosecuting  witness,  went  to  the  party  from 
whom  the  whiskey  was  purchased  and  with  the  money 
furnished  him  by  Whybark,  and  without  making  any 
profit  or  having  any  pecuniary  interest  or  other  interest 
in  the  sale,  purchased  whiskey  which  he  carried  to  Why- 
bark,  as  a  matter  solely  to  accommodate  Whybark,  and 
not  for  the  purpose  of  procuring  a  purchaser  for  the 
whiskey,  or  to  assist  in  any  way  the  seller  in  making  the 
sale,  then  you  should  acquit  the  defendant.  The  court 
tells  you  that  an  intermediary,  as  mentioned  in  these  in- 
structions, is  one  who  is  employed  to  negotiate  a  matter 
between  two  parties  and  who  for  that  reason  is  consid- 
ered as  the  mandatary  of  both.'' 

We  think  the  court  should  have  given  that  instruc- 
tion in  order  to  place  before  the  jury  appellant's  conten- 
tion concerning  the  eflFect  of  the  transaction  between  him 
and  Whybark.  The  evidence  was,  as  before  stated,  suffi- 
cient to  warrant  the  jury  in  finding  appellant  guilty  on 
the  theory  that  he  procured  whiskey  from  some  one  else, 
and  was  in  fact  the  seller  in  the  transaction  with  Why- 
bark, but  there  was  another  view  of  the  testimony  which 
justified  the  finding  that  appellant  did  not  act  as  the 
seller,  nor  as  the  agent  of  the  seller,  nor  as  an  interme- 
diary between  the  seller  and  the  purchaser. 

The  Attorney  General  relies,  to  sustain  the  ruling  of 
the  court,  on  the  decision  in  Bobo  v.  State,  105  Ark.  462, 
and  also  the  recent  case  of  Williams  v.  State,  129  Ark.  344, 
but  we  do  not  think  that  the  decisions  in  either  of  those 
cases  sustain  the  ruling  of  the  court  in  failing  to  give  the 
instruction  set  out  above.  The  instruction  might  not  be  a 
strictly  accurate  statement  of  law  in  a  case  where  there 
was  evidence  tending  to  show  that  the  accused  person 
acted  as  an  intermediary  between  the  seller  and  the  pur- 
chaser so  as  to  become  a  participant  in  the  sale  itself. 
In  this  case  there  is,  however,  no  circumstance,  so  far  as 
concerns  the  procurement  of  the  whiskey  from  the  illicit 
vendor  by  appellant,  which  would  justify  the  inference 
that  appellant  acted  as  an  intermediary  between  the  par- 
ties to  the  sale,  or  that  his  participation  in  the  transac- 
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tion  was  a  factor  in  bringing  about  the  sale.  On  the  con- 
trary, the  parties  agreed  that  Whybark  offered  a  sugges- 
tion to  appellant  as  to  the  place  where  liquor  could  be  ob- 
tained and  merely  requested  appellant  to  go  to  the  place 
and  buy  the  whiskey  for  him ;  so,  if  that  was  all  that  was 
done,  appellant  was  not  such  a  participant  in  the  sale  as 
would  make  him  a  party  to  it. 

Appellant  was,  as  before  stated,  entitled  to  have  that 
feature  of  the  case  submitted  to  the  jury,  and  we  think 
that  it  constituted  reversible  error  for  the  court  to  refuse 
to  do  so.  There  was  no  such  element  in  this  case,  so  far 
as  the  testimony  below  shows,  of  appellant  withholding 
the  name  of  the  party  from  whom  the  liquor  was  to  be 
obtained,  as  was  the  fact  in  Bobo  v.  State,  supra,  nor  was 
there  any  element  of  apparent  comjnunity  of  interest  be- 
tween appellant  and  the  party  from  whom  the  liquor  was 
obtained,  as  in  the  Bobo  case,  so  as  to  connect  appellant 
with  the  vendor  of  the  liquor  and  constitute  him  a  neces- 
sary factor  in  the  sale. 

According  to  appellant's  contention,  he  did  nothing 
except  to  carry  out  the  wishes  of  Whybark  in  taking  the 
money  and  buying  the  liquor  from  a  person  at  the  locality 
suggested.  For  the  error  in  refusing  to  give  the  instruc- 
tion, the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


HOUSBB  V.  BUBCHABT  &  LeVY. 

Opinion  delivered  July  2,  1917. 

1.  Appeal  and  error — finding  op  chancellor. — This  court,  on 
appeal,  will  not  disturb  the  finding  of  fact  made  by  a  chancellor, 
unless  such  finding  is  against  the  clear  preponderance  of  the  evi- 
dence. 

2 .  Accord  and  satisfaction — rescission. — The  parties  to  an  accord 
and  satisfaction,  may  by  a  subsequent  agreement  rescind  the  same 
and  restore  the  debt  to  its  original  status. 

3 .  Accord  and  satisfaction — rescission. — Where  by  mutual  agree- 
ment a  note  which  has  been  the  subject  of  an  accord  and  satisfaction 
is  restored  to  the  holder,  and  notes  and  accounts  received  by  him  in 
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satisfaction  are  returned  to  the  other  party,  there  is  a  rescission  of  the 
accord  and  satisfaction,  and  each  party  is  restored  to  hb  original 
status. 

Appeal  from  Cross  Chancery  Court;  Edward  D. 
Robertson,  Chancellor ;  afllrmed. 

L.  C.  Going,  for  appellant. 

1.  The  payments  should  be  credited  on  the  mort- 
gage debt.  The  debtor  has  the  primary  right  to  direct 
the  application  of  payments.  91  Ark.  458;  38  Id.  285. 
The  mortgage  notes  were  the  oldest  item  and  all  credits, 
even  in  the  absence  of  direction,  should  have  been  cred- 
ited thereon.    70  Ark.  516 ;  51  Id.  198. 

2.  The  matter  was  compromised  and  settled.  A 
completed  sale  was  made.  The  contract  was  never  abro- 
gated nor  new  one  made.  An  accord  was  made  and  exe- 
cuted and  never  rescinded.  It  was  a  bar  to  an  action  on 
the  original  claim.     Corp.  Jur.  1-523-B ;  524  note,  13. 

Killough,  Lines  &  Killough,  by  T.  E.  Lines,  for  ap- 
pellees. 

1.  There  are  no  payments  that  should  be  applied  on 
the  note  by  operation  of  law.  The  rule  as  to  application 
of  payments  is  fully  stated  in  91  Ark.  465,  overruling  38 
Ark.  285,  and  57  Id.  595,  relied  on  by  appellant.  A  settle- 
ment and  final  closing  of  the  original  transaction  was 
had.  From  then  the  mortgage  notes  were  treated  as  a 
separate  transaction  from  the  running  account.  The  pay- 
ments were  made  to  cover  specific  purchases  and  were  so 
applied  at  the  time  and  could  not  be  credited  on  the  notes. 
70  Ark.  516  has  no  application. 

The  maturity  of  the  note  fixes  the  time  for  the  appli- 
cation.   91  Ark.  466. 

2.  Only  the  balance  of  the  account  current  was  paid 
or  settled  by  the  compromise. 

3.  The  contemplated  purchase  of  the  Houser  stock 
was  not  complete  and  the  title  did  not  pass. 

4.  If  there  was  an  agreement  of  accord  and  satis- 
faction, it  was  rescinded ;  but  there  was  none.    1  R.  C.  L. 
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178,  and  art.  2;  1  Corp.  Jur,  523-4,  art.  2;  38  S.  W.  446; 
58  N.  W.  982;  36  L.  E.  A.  335. 

STATEMENT  BY  THE  COURT. 

A.  Houser  instituted  this  action  in  the  chancery 
court  against  Burchart  &  Levy  to  restrain  them  from 
foreclosing  a  mortgage  which  he  had  given  them  on  cer- 
tain lots  in  the  town  of  Wynne,  Arkansas,  to  secure  the 
sum  of  $2,000.  In  his  complaint  he  alleges  that  Burchart 
&  Levy  are  threatening  to  foreclose  their  mortgage  and 
that  the  same  has  been  satisfied;  that  if  a  sale  of  the  lots 
is  made  under  the  mortgage  a  cloud  will  be  cast  upon  his 
title.    The  facts  are  as  follows : 

A.  Houser  resided  at  Wynne,  Arkansas,  and  wished 
to  enter  the  mercantile  business  there.  Burchart  &  Levy 
were  wholesale  merchants  at  Memphis,  Tennessee.  For 
the  purpose  of  establishing  a  line  of  credit  with  them  to 
enable  him  to  purchase  goods  from  them,  A.  Houser  exe- 
cuted to  them  two  promissory  notes  for  one  thousand  dol- 
lars each,  dated  December  11,  1906,  and  due  respectively 
one  and  two  years  after  date.  To  secure  the  payment  of 
these  notes,  he  executed  to  Burchart  &  Levy  a  mortgage 
on  certain  lots  in  the  town  of  Wynne.  He  purchased 
goods  from  Burchart  &  Levy  to  the  amount  of  several 
thousand  dollars.  It  is  conceded  that  he  made  the  fol- 
lowing payments  on  the  notes : 

December  24,  1907,  cash. .$500.00 

February  15,  1912 100.00 

February  15,  1912... „..„ 100.00 

February  15, 1912,  discount  2  per  cent 40.00 


Total „ $740.00 

In  addition  to  this,  it  is  claimed  by  Houser  that  in 
March,  1909,  he  made  an  additional  payment  of  $700  and 
that  this,  with  the  other  payments  made  by  him,  paid  in 
full  the  notes.  A.  Houser 's  wife,  in  the  main,  conducted 
the  business  for  him,  and  they  both  testified  that  on  the 
4th  day  of  March,  1909,  they  were  in  Memphis  and  went 
into  the  store  of  Burchart  &  Levy,   when    Mr.   Houser 
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handed  to  a  member  of  the  firm  his  check  for  $700  and 
asked  that  it  be  credited  on  the  mortgage  indebtedness. 
At  this  time  Mr.  Honser  owed  Burchart  &  Levy  an  ac- 
count for  merchandise  sold  them,  but  Mrs.  Houser  stated 
that  the  payment  was  applied  to  the  mortgage  debt  in 
order  that  their  property  might  be  released  from  the 
mortgage.  She  stated  that  her  husband  had  borrowed 
$1,000  and  made  the  payment  out  of  the  money  so  bor- 
rowed and  that  the  remaining  $300  was  used  in  replen- 
ishing their  stock  of  goods.  On  the  other  hand,  Leo  J. 
Levy,  the  cashier  of  the  firm,  and  the  son  of  one  of  the 
partners,  testified  that  it  was  a  part  of  his  duties  to  re- 
ceive payment  of  all  moneys  paid  the  firm,  and  that  the 
$700  check  was  applied  in  payment  of  the  account  of  Mr. 
Houser.  He  first  stated  that  the  check  was  brought  in 
by  Mr.  Houser  and  handed  to  him  already  written  out. 
Upon  the  check  being  exhibited  to  him,  he  admitted  that 
it  had  been  filled  out  by  himself  and  then  signed  by  Mr. 
Houser.  He  stated  positively,  however,  that  the  check 
was  to  be  credited  upon  the  account  of  Mr.  Houser.  He 
testified  that  during  the  preceding  year  Mr.  Houser  had 
purchased  about  $1,500  worth  of  goods  and  had  only  paid 
about  $100 ;  that  in  March,  1909,  he  owed  the  firm  a  bal- 
ance of  over  $1,300  and  had  not  bought  any  goods  or  paid 
any  sum  on  account  for  some  time  prior  to  the  payment 
of  the  $700  check  on  his  account ;  that  this  payment  was 
made  because  the  firm  refused  to  let  him  have  any  more 
goods  until  he  made  a  payment  on  his  account ;  that  the 
$500  payment  on  the  note  had  a  notation  on  the  check 
that  it  was  to  be  credited  on  the  note.  No  such  notation 
appears  on  the  $700  check.  The  bookkeeper  of  the  firm 
of  Burchart  &  Levy  corroborated  the  testimony  of  Leo 
Levy  to  the  effect  that  it  was  agreed  that  the  check  for 
$700  should  be  credited  on  the  account  and  that  it  was  so 
credited.  Mr.  Burchart,  a  member  of  the  firm,  corrobo- 
rated the  testimony  of  Leo  Levy,  and  stated  further  that 
Mr.  and  Mrs.  Houser  afterwards  admitted  to  him  that 
the  mortgage  indebtedness  had  not  been  paid. 
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On  the  first  day  of  November,  1910,  Burchart  &  Levy 
entered  into  a  written  agreement  with  Houser  in  which 
it  was  stated  that  in  consideration  of  the  release  of  cer- 
tain indebtedness  to  various  firms  by  Houser,  and  Burch- 
art &  Levy  obtaining  a  release  in  full  for  same,  that 
Houser  sold  and  delivered  to  Burchart  &  Levy  his  entire 
stock  of  goods  to  be  sold  by  Burchart  &  Levy  for  the 
benefit  of  his  creditors.  Mr.  and  Mrs.  Houser  testified 
that  a  part  of  the  consideration  for  the  execution  of  this 
instrument  was  that  Houser  should  pay  certain  local 
debts  in  the  town  of  Wynne  to  the  amount  of  between 
five  and  six  hundred  dollars  and  that  she  should  release 
her  claim  for  salary  to  the  amount  of  about  $2,300 ;  that 
she  and  her  husband  carried  out  their  part  of  the  agree- 
ment; that  Burchart  also  agreed  to  discharge  his  mort- 
gage indebtedness  as  a  part  of  the  consideration  and  that 
the  stock  of  goods  was  turned  over  to  him  under  the 
terms  of  the  agreement.  On  the  other  hand,  Burchart 
denied  that  he  had  agreed  to  release  the  mortgage  but 
stated  that  it  was  expressly  understood  that  the  mort- 
gage was  not  released,  but  that  the  agreement  only  con- 
templated a  release  of  the  account  which  was  not  secured 
by  mortgage.  Burchart  admitted  that  the  storehouse 
was  locked  up  and  the  keys  turned  over  to  him  after  the 
agreement  was  executed.  He  said  that  the  agreement 
was  executed  on  condition  that  he  secure  the  release  of 
the  other  creditors  as  stated  in  the  agreement  and  that 
he  was  unable  to  procure  them  to  release  their  claims 
against  Houser ;  that  because  of  his  failure  to  secure  re- 
leases from  the  other  creditors  that  it  was  agreed  between 
him  and  Houser  that  another  agreement  should  be  made 
in  substitution  of  the  former  one.  In  any  event,  a  similar 
agreement  was  executed  on  the  10th  day  of  November, 
1910,  between  Houser  and  H.  A.  Ferris,  as  trustee,  for 
the  other  creditors.  By  the  terms  of  this  instrument, 
Ferris  took  charge  of  the  goods  and  sold  them  for  the 
benefit  of  the  creditors  of  Houser.  This  agreement  was 
signed  by  Burchart  &  Levy  and  by  Houser.  Ferris  took 
charge  of  the  stock  of  goods  under  this  agreement  and 
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sold  it,  paying  the  proceeds  of  sale  after  deducting  the 
expenses  to  the  creditors  ratably. 

Ferris  testified  that  he  made  an  inventory  of  the 
stock  of  goods  which  aggregated  $2,455;  that  he  sold 
them  for  $1,350;  that  this  gave  the  creditors  a  dividend 
of  something  over  30  per  cent.  He  also  testified  that  it 
was  expressly  understood  between  Burchart  &  Levy,  Mr. 
Houser  and  himself  that  this  agreement  was  made  in  lieu 
of  the  former  one,  that  he  told  them  that  he  would  not 
have  anything  to  do  with  the  matter  unless  this  agree- 
ment was  substituted  for  the  first  one  and  that  the  new 
agreement  was  executed  in  substitution  of  the  old  one  in 
order  that  he,  Ferris,  might  have  complete  charge  of  the 
matter. 

After  the  submission  of  the  cause  Mrs.  Houser  died. 
The  property  in  controversy  was  an  estate  by  the  entirety 
and  inasmuch  as  no  personal  judgment  was  sought 
against  Mrs.  Houser,  no  order  of  revivor  was  made. 

The  chancellor  found  the  issues  in  favor  of  Burchart 
&  Levy.  He  found  there  was  a  balance  due  on  the  mort- 
gage of  $1,083.14  and  a  decree  of  foreclosure  was  entered 
of  record.    A.  Houser  has  appealed. 

HART,  J.,  (after  stating  the  facts).  (1)  On  the 
question  of  the  application  of  the  payment  of  the  $700 
check  but  little  need  be  said.  It  is  the  settled  rule  of  this 
court  not  to  disturb  on  appeal  the  finding  of  fact  made 
by  a  chancellor  unless  such  finding  is  against  the  clear 
preponderance  of  the  evidence.  Tested  by  this  rule,  we 
can  not  say  that  the  finding  of  the  chancellor  should  be 
disturbed.  It  is  true  that  both  Mr.  and  Mrs.  Houser  tes- 
tified that  they  directed  the  credit  to  be  upon  the  mort- 
gage indebtedness  in  order  that  the  property  might  be 
released  from  the  mortgage.  On  the  other  hand,  a  mem- 
ber of  the  firm  to  whom  the  payment  was  made  testified 
in  positive  terms  that  the  payment  was  made  for  the  ex- 
press purpose  of  being  applied  to  the  account  so  that  Mr. 
Houser  might  purchase  other  goods.  He  is  corroborated 
by  the  bookkeeper  of  the  firm.    The  other  circumstances 
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also  tended  to  corroborate  him.  Houser  was  behind  in 
his  account  to  the  firm  in  an  amonnt  of  over  $1,300.  He 
wished  to  purchase  more  goods  with  which  to  continue  his 
business,  and  it  was  necessary  that  a  payment  should  be 
made  on  his  account  to  enable  him  to  do  so.  When  the 
$500  payment  was  made  on  the  mortgage  it  was  so  noted 
on  the  check  by  which  the  payment  was  made.  No  such 
notation  was  made  on  the  $700  check.  This  and  other 
circumstances  were  proper  to  be  considered  by  the  chan- 
cellor in  determining  whether  or  not  Houser  directed  the 
payment  to  be  applied  to  the  note  or  agreed  that  it  might 
be  applied  upon  his  account  which  was  unsecured. 

(2)  By  agreement  of  the  parties  the  contract  be- 
tween Burchart  &  Levy  and  Houser  made  on  the  1st  day 
of  November,  1910,  in  regard  to  the  release  of  Houser 
was  rescinded  by  the  contract  of  November  10, 1910.  The 
parties  to  an  accord  and  satisfaction  may  by  a  subse- 
quent agreement  rescind  the  same,  and  restore  the  debt 
to  its  original  status.  Heavenrich  v.  State  (Minn.),  58 
N.  W.  982.    In  that  case  the  court  said: 

' '  The  findings  of  fact,  including  the  sixth,  as  to  which 
error  is  assigned,  are  fully  sustained  by  the  evidence. 
On  those  findings  the  only  question  is,  can  creditor  and 
debtor,  having  made  an  accord  and  satisfaction,  rescind 
the  same,  by  a  subsequent  agreement,  so  as  to  restore  the 
debt  to  its  original  status,  and  so  that  it  may  be  sued 
without  reference  to  the  accord  and  satisfaction,  or  the 
agreement  rescinding  it!  We  can  conceive  of  no  reason 
why  they  can  not.  It  is  true  that  by  the  accord  and  sat- 
isfaction, so  long  as  it  stands,  the  debt  is  extinguished. 
But  when  it  is  rescinded,  matters  stand  as  though  it  had 
never  been  made." 

(3)  In  Feder  v.  Ervin,  38  S.  W.  446,  36  L.  E.  A. 
335,  the  Supreme  Court  of  Tennessee  held  that  when  by 
mutual  agreement  a  note  which  has  been  the  subject  of  an 
accord  and  satisfaction  is  restored  to  the  holder  and 
notes  and  accounts  received  by  him  in  satisfaction  are  re- 
turned to  the  other  party,  there  is  a  rescission  of  the  ac- 
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cord  and  satisfaction,  and  each  party  is  restored  to  his 
origmal  status. 

It  follows  that  the  decree  must  be  affirmed. 


Heabd  v.  McCabe. 
Opinion  delivered  July  2, 1917. 

1 .  Appeal  and  error — ^absence  of  bill  op  exceptions. — In  the  ab- 
sence of  a  bill  of  exceptiona  it  will  be  preaumed  that  there  was  evidence 
to  warrant  the  trial  court  in  dismissing  a  portion  of  plaintiff's  com- 
plaint. 

2.  Pleading  and  practice — vexatious  suit — dismissal. — A  circuit 
court  has  authority  to  dismiss  an  action  which  is  shown  to  be  without 
merit,  and  brought  for  vexatious  piuposes  solely,  of  harassing  and 
annoying  the  person  sued. 

Appeal  from  Baxter  Circuit  Court;  J.  B.  Baker, 
Judge ;  affirmed. 

Rhoton  (&  Helm,  Z.  M.  Horton  and  Eogue  &  Rear  A, 
for  appellant. 

1.  The  contract  was  in  the  form  of  a  written  letter 
signed  by  appellee  as  set  up  in  the  first  count.  The  sec- 
ond count  was  upon  a  quantn/m  meridt,  which  was  erro- 
neously dismissed.  Appellant  found  a  purchaser  and  ap- 
pellee sold  the  timber  to  the  purchaser  furnished  by  ap- 
pellant. 

2.  It  was  error  to  allow  the  answer  to  interrogatory 
No.  11  of  C.  M.  Pate  to  be  so  changed  as  to  make  it  show 
that  witness  said  the  reverse  of  what  he  did  say. 

3.  It  was  error  to  exclude  the  letters  f  rbm  appellant 
to  Chess- Wymond  Company,  and  those  from  that  com- 
pany to  appellant.    They  were  all  competent. 

4.  Ap^^ellant  was  certainly  entitled  to  recover  on  a 
qiMntummeruit.    66  Mo.  App.  424;  59  Ga.  588. 

5.  The  suit  was  not  barred.  96  Ark.  681.  The  suit 
was  within  the  three  years.    93  Ark.  215;  102  Id.  65. 

McCULLOCH,  C.  J.  The  bill  of  exceptions  which 
appears  in  the  record  in  this  case  has  heretofore  been 
stricken  out  by  an  order  of  the  court  on  the  ground  that 
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it  was  not  properly  certified  by  the  trial  judge.  We  have 
before  us,  therefore,  a  case  tried  by  a  jury  without  the 
proceedings  at  the  trial  being  preserved  in  a  bill  of  ex- 
ceptions, and  we  can  only  look  to  the  state  of  the  record 
itself  to  determine  whether  or  not  error  was  committed 
by  the  trial  court. 

It  is  urged  that,  notwithstanding  the  absence  from 
the  record  of  a  bill  of  exceptions,  there  is  error  apparent 
on  the  face  of  the  record  in  the  ruling  of  the  court  strik- 
ing out  the  second  paragraph  of  appellant's  complaint. 

Appellant  sued  appellee  in  the  circuit  court  of  Bax- 
ter County,  the  subject-matter  of  the  cause  of  action  in 
each  paragraph  of  the  complaint  being  commissions  al- 
leged to  have  been  earned  by  appellant  on  a  sale  of  ap- 
pellee's timber.  The  first  paragraph  of  the  complaint 
sets  up  a  written  contract  between  appellant  and  appellee 
whereby  the  latter  employed  the  former  to  sell  his  land 
or  timber  for  a  commission  of  fifty  cents  per  acre;  and 
the  second  paragraph  sets  up  an  oral  contract  between 
said  parties  on  the  same  date  as  the  written  contract  set 
forth  in  the  preceding  paragraph  for  a  sale  of  the  same 
land  and  timber,  and  that  it  was  a  part  of  the  agreement 
that  appellee  was  to  pay  appellant  for  his  services  ''what- 
ever the  services  of  the  plaintiff  to  the  defendant  were 
really  worth.'*  It  is  alleged  in  each  paragraph  that  the 
two  contracts  referred  to  were  entered  into  between  the 
parties  *'on  or  about  the  first  day  of  March,  1909,"  and 
that  appellant  effected  a  sale  of  the  timber  on  April  15, 
1910.  The  present  action  was  instituted  February  24, 
1913,  although  process  was  not  served  on  appellee  until 
August  23,  1913.  Appellee  filed  a  motion  to  dismiss  the 
complaint  on  the  ground  that  the  litigation  instituted  by 
appellant  was  vexatious  and  without  merit.  It  is  alleged 
in  the  motion  that  appellant  had  previously  brought  an 
action  against  appellee  in  the  circuit  court  of  Searcy 
County  on  the  same  cause  of  action,  and  dismissed  the 
same  after  all  the  testimony  had  been  adduced  before  the 
jury,  and  subsequently  instituted  another  action  against 
appellee  in  the  circuit  court  of  Pulaski  County  on  the 
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same  cause  of  action  and  dismissed  that  action,  too,  after 
the  trial  of  the  cause  had  progressed  beyond  the  intro- 
duction of  evidence  and  approached  a  point  of  final  sub- 
mission to  the  jury. 

It  was  further  alleged  in  the  motion  that  each  of 
said  prior  actions  had  been  instituted  in  counties  other 
than  that  of  appellee's  residence,  and  that  appellant  had 
practiced  deceit  and  had  resorted  to  fraudulent  artifices 
to  induce  appellee  to  come  into  those  counties  for  the 
purpose  of  serving  process  on  him,  and  that  the  present 
action,  as  well  as  the  two  prior  ones,  were  instituted  by 
appellant  for  vexatious  purposes  and  solely  to  harass 
and  annoy  appellee  into  submitting  to  a  compromise.  It 
is  alleged  that  there  was  no  merit  in  the  cause  of  action 
set  forth  in  the  complaint,  and  that  the  same  were  then 
barred  by  the  statute  of  limitations. 

The  court  heard  the  motion  and  entered  an  order 
overruling  the  motion  so  far  as  it  related  to  the  first 
paragraph  of  the  complaint  setting  up  the  cause  of  action 
on  the  written  contract,  but  sustaining  the  motion  and 
dismissing  the  action  as  to  the  second  paragraph,  setting 
up  an  oral  contract. 

It  appears  from  the  record  of  the  former  proceed- 
ings that  the  complaint  in  the  other  action  had  been  based 
upon  the  same  cause  of  action  as  that  set  forth  in  the  sec- 
ond paragraph.  The  cause  then  proceeded  to  trial  on  the 
first  paragraph,  appellee  having  filed  his  answer,  and 
there  was  a  verdict  of  the  jury  in  appellee's  favor.  Ap- 
pellant filed  his  motion  for  new  trial,  alleging,  as  one  of 
the  errors  of  the  court,  the  ruling  striking  out  the  second 
paragraph  of  the  complaint.  The  motion  for  new  trial 
was  overruled,  and  ninety  days  was  given  within  which 
to  file  a  bill  of  exceptions. 

(1)"  In  this  state  of  the  record  we  must  assume  that 
the  ruling  of  the  court  upon  the  motion  to  dismiss  was 
supported  by  sufficient  evidence.  If  the  court  had  the 
authority  to  dismiss  the  action  on  the  allegations  set 
forth  in  the  motion,  we  must,  in  other  words,  assume 
that  the  evidence  was  sufficient  to  support  the  finding  of 
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the  court  upon  the  issue  of  fact  presented  by  the  motion. 
Billingsley  v.  Adams,  102  Ark.  511;  Armstrong  v.  Law- 
son,  Admr.,  128  Ark.  39,  193  S.  W.  258. 

(2)  The  only  remaining  question  is  whether  or  not  a 
circuit  court  has  the  power  to  dismiss  an  action  which  is 
shown  to  be  without  merit,  and  brought  for  vexatious  pur- 
poses. The  court  in  whidi  an  action  is  brought  has  that 
power  if  the  facts  just  stated  constitute  grounds  for 
abatement  or  dismissal.  The  fact  that  an  action  is 
brought  through  bad  motive  or  for  vexatious  purposes  is 
not  sufficient  to  justify  a  dismissal,  but  where,  in  addition 
to  that,  it  is  shown  that  the  cause  is  without  merit  and  is 
brought  solely  for  the  purpose  of  harassing  and  annoying 
the  person  sued,  then  it  may  be  dismissed  by  the  court, 
for  such  conduct  constitutes  an  abuse  of  the  privilege  of 
having  an  adjudicatdon  of  asserted  rights.  14  Cyc.  432. 
This  principle  was  recognized  in  Turrentine  v.  8t.  L.  S. 
W.  By.  Co.,  96  Ark.  181,  and  Floyd  v.  Skillern,  121  Ark. 
454. 

In  the  Turrentine  case,  supra,  after  holding  that  it 
was  error  for  the  trial  court  to  dismiss  an  action  solely 
on  the  ground  that  plaintiflF  had  not  paid  the  costs  of  a 
former  action,  we  said:  '*We  do  not  mean  to  say  that  it 
is  beyond  the  power  of  a  trial  court  to  dismiss  an  action 
found  to  have  been  instituted  not  in  good  faith,  but  vexa- 
tiously,  for  the  purpose  of  harrassing  and  annoying  the 
adversary  party.  This  would  be  an  abuse  of  process, 
which  the  court  could  correct  by  dismissal  of  the  action.*' 

Giving  the  presumption,  which  we  must,  from  the 
silence  of  the  record,  we  hold  that  there  is  no  error  of 
the  court  shown  in  dismissing  the  second  paragraph  of 
appellant's  complaint. 

Judgment  affirmed. 
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Fbeeis  v.  State. 
Opinion  delivered  Jnly  2, 1917. 

1.  CRDCINAL  LAW--CONDUCT  OF  JURY— DISCRETION  OF  TRIAL  JUDGE. — 

A  trial  judge,  }n  a  criminal  prosecution,  has  a  wide  discretion  to  keep 
the  jury  from  coming;  under  any  influence  which  will  prejudice  the 
defendant's  case,  and  to  set  aside  a  verdict,  where  something  has 
occurred  calculated  to  produce  an  improper  verdict. 

2.  Criminal  law— misconduct  of  jury.— A  new  trial  will  not  be 
granted  merely  because  the  jury,  in  a  capital  case,  in  a  body,  walked 
through  the  cemetery  where  deceased  was  buried,  while  being  out  for 
exercise  by  permission  of  the  trial  court. 

3.  Evidence — dying  declarations. — Whether  declarations  are  made 
under  a  sense  of  impending  death  so  as  to  render  them  admissible  as 
dying  declarations  is  a  preliminary  question  for  the  trial  court,  and  its 
finding  will  not  be  disturbed  if  there  is  evidence  to  support  it. 

4.  Evidence — dying  declarations. — Statements  made  by  deceased 
after  he  was  shot,  as  to  the  circumstances  under  which  he  was 
wounded,  made  under  the  belief  that  he  was  going  to  die,  are  admis- 
sible in  a  prosecution  for  his  murder. 

Appeal  from  Mississippi  Circuit  Court,  Osceola  Dis- 
trict ;  W.  J.  Driver^  Judge ;  affirmed. 

Rice  Pearce  of  Tennessee  and  8.  L.  Gladish,  for  ap- 
pellant. 

1.  Appellant  did  not  get  a  fair  and  impartial  trial. 
Any  misconduct  of  the  jury  presumptively  vitiates  the 
verdict.  The  jury  were  permitted  to  ramble  around  in 
Violet  Cemetery  and  look  at  the  freshly-made  grave  of 
the  deceased,  etc.  Mrs.  SuUinger  also  sat  by  the  side  of 
the  State's  attorney  during  the  trial. 

During  the  argument  of  counsel  for  the  State,  ad- 
monished the  jury  to  go  to  Violet  Cemetery  and  look 
upon  the  freshly-made  grave  of  Edrington  and  think  of 
his  last  words,  ''He  shot  me  while  I  was  begging  him  not 
to  and  I  had  my  hands  to  my  face."  No  one  can  know 
what  influence  this  improper  conduct  and  remarks  had 
with  the  jury.  109  Ark.  193 ;  12  Am.  &  E.  Ann.  Cas.  176 ; 
129  Ga.  425. 

2.  The  court  improperly  admitted  dying  declara- 
tions.     125  Ark.  209;  1  R.  C.  L.  537-9;  90  S.  W.  311;  24 
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Id.  229;  23  So.  77;  11  Coxier  C.  250;  1  E.  C.  L.  545;  12 
Atl.  701;  36  S.  E.  434;  46  S.  W.  127;  12  Bush,  271.  The 
statements  or  declaration  were  not  made  when  deceased 
realized  thaft  death  was  certain  and  imminent. 

John  D.  ArhiLchle,  Attorney  General,  and  T.  W. 
CampheU,  Assistant,  for  appellee. 

1.  The  aflSdavits  of  the  three  jurors  were  not  admis- 
sible and  can  not  be  considered  to  impeach  the  verdict. 
Kirby's  Digest,  §  2423;  109  Ark.  193;  191  S.  W.  226; 
Turner  v.  State,  ms.,  June  18,  1917.  The  other  affidavit 
shows  no  merit  in  appellant's  contention  that  the  inci- 
dent vitiates  the  conviction.  12  Cyc.  669,  b ;  5  N.  D.  516, 
564;  126  N.  C.  1095;  74  Mo.  292;  65  N.  H.  221;  96  Iowa, 
188;  42  N.  Y.  App.  Div.  392;  109  Ark.  149.  Nobody  was 
guilty  of  any  culpable  conduct.  The  whole  matter  was 
within  the  sound  discretion  of  the  court  below.  26  Ark. 
334 ;  28  Id.  155 ;  40  Id.  454 ;  29  Id.  248 ;  104  Id.  212 ;  84  Id. 
572;65N.  H.  221. 

2.  The  dying  declarations  were  properly  admitted. 
Deceased  was  conscious  of  impending  death.  2  Ark.  229 ; 
58  Id.  47;  1  R.  C.  L.,  §  81;  McKelvey  on  Ev.,  §  186;  127 
Mass.  455;  121  Mo.  434;  89  Va.  171. 

WOOD,  J.  Appellant  was  convicted  of  murder  in 
the  second  degree  under  an  indictment  in  proper  form 
charging  him  with  murder  in  the  first  degree,  in  the  kill- 
ing of  one  James  Edrington. 

The  testimony  on  the  part  of  the  State  tended  to 
show  that  three  men,  one  Ferguson,  James  Edrington  and 
one  George,  had  been  playing  at  a  game  of  dice.  The  men 
were  drinking  and  Freels  was  drunk.  They  got  into 
what  is  termed  in  the  evidence  as  a  * 'friendly  drunken 
row.''  The  men  at  the  time  were  on  a  place  occupied  by 
Freels,  and  not  far  from  Freels'  house. 

George  testified  that  Freels  had  a  bottle  of  whiskey 
and  passed  his  bottle  often.  Edrington  gave  Freels  $2 
for  the  bottle  of  whiskey,  just  to  keep  it,  not  to  buy  it. 
Freels  decided  he  wanted  the  whiskey  back ;  so  he  pushed 
Edrington  over  and  got  hold  of  it.    They  had  a  scuffle. 
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Edrington  was  laughing  at  the  time.  Freels  seemed  to 
be  a  little  *'sore.*'  Edrington  told  Freels  that  he  was  a 
good  friend  of  his,  but  wanted  him  to  let  him  alone  about 
the  whiskey.  Edrington  hit  him  in  the  face,  not  very- 
hard.  Freels  got  up  and  came  towards  Edrington.  Ed- 
rington shoved  him  back  the  second  time  and  told  him  to 
behave  himself,  and  hit  him  rather  hard.  Freels  started 
down  the  road.  Edrington  overtook  him,  caught  him  by 
the  arm,  and  Freels  jerked  loose  from  him.  Freels  went 
to  his  home  and  came  back.  Witness  then  tells  about  a 
controversy  between  himself  and  Freels,  and  continues : 
'*  About  this  time  Jim  Edrington  was  driving  down  the 
road  in  a  buggy,  and  told  Freels  not  to  shoot  him,  and 
drove  on  down  until  he  got  within  about  twenty  steps  of 
him ;  then  Freels  leveled  the  gun  on  Edrington,  Edring- 
ton threw  his  hands  over  his  face,  telling  Freels  not  to 
shoot  him,  but  kept  going  towards  Freels,  and  when  he 
got  within  twelve  feet  Freels  fired." 

Another  witness  testified  that  at  the  time  the  shoot- 
ing occurred  Edrington  was  not  making  any  demonstra- 
tion whatever.  ''When  Freels  shot  Edrington  had  his 
hands  over  his  face,  laying  over  in  the  buggy ;  the  top  of 
the  buggy  was  down. ' ' 

The  above  sets  out  enough  of  the  testimony  to  show 
the  circumstances  of  the  encounter  from  the  viewpoint 
of  the  State. 

It  was  contended  on  the  part  of  the  appellant  (and 
testimony  was  adduced  by  him  tending  to  prove)  that 
no  row  occurred  between  Edrington  and  Freels ; .  that 
Freels,  Edrington  and  George,  who  were  in  a  buggy  go- 
ing to  Freels'  place,  got  out  of  the  buggy  when  they  ar- 
rived at  a  certain  point  on  Freels'  place  for  the  purpose 
of  engaging  in  a  game  of  dice ;  that  no  row  occurred  be- 
tween Edrington  and  Freels,  but  that  Freels  went  to 
sleep  soon  after  they  got  out  of  the  buggy,  because  he  was 
so  drunk,  and  that  when  he  woke  he  went  to  the  house 
after  his  gun  at  the  suggestion  of  Jim  George  for  the 
purpose  of  joining  one  Pittman  in  a  hunt  on  the  following 
Sunday ;  that  George  had  taken  some  money  from  Freels 
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while  he  was  asleep ;  that  Edrington  followed  Freels  for 
a  distance  and  told  him  that  George  had  taken  his  money, 
and  told  Freels  to  make  George  give  it  to  him.  Freels 
returned  with  his  gun  and  demanded  of  George  that  he 
give  him  the  $25  that  he  had  taken  from  him  while  he 
was  asleep.  George  pulled  out  the  money  to  give  it  to 
Freels,  but  instead  of  giving  it  to  him  he  grabbed  the 
gun  and  in  the  scuffle  that  took  place  over  the  gun  the 
same  was  accidentally  discharged  and  inflicted  the  wound 
in  James  Edrington  *s  arm  and  shoulder. 

Edrington  was  taken  to  a  hospital  in  Memphis.  Two 
physicians  and  surgeons  attended  him.  He  lingered  for 
thirty-nine  days  and  finally  died.  One  of  the  surgeons 
who  attended  him  at  Memphis  testified  that  the  cause  of 
his  death  **was  septicemia  following  the  gunshot  wound." 
This  surgeon  testified  that  the  wound  began  about  three 
and  a  half  inches  down  from  the  shoulder  and  ranged  up- 
ward through  the  shoulder.  Witness  didnH  think  it  would 
have  been  in  favor  of  the  deceased  to  have  cut  his  arm  oflf 
at  the  shoulder. 

A  physician  and  surgeon  introduced  on  the  part  of 
appellant  testified,  in  answer  to  a  hypothetical  question 
setting  forth  the  nature  and  condition  of  Edrington  *s  in- 
jury, that  the  only  treatment  that  should  have  been  given 
and  the  operation  that  should  have  been  made  was  to  have 
taken  the  arm  off  at  the  shoulder  and  to  have  removed  all 
foreign  matter ;  that  the  fact  that  he  lived  so  long  would 
have  been  in  his  favor,  and  that  he  more  than  likely  would 
have  recovered  had  his  arm  been  amputated.  The  lac- 
erated flesh  and  foreign  matter  would  have  a  tendency  to 
bring  about  and  set  up  septicemia.  The  witness,  on  cross- 
examination,  testified  that  the  doctors  who  treated  Ed- 
rington in  Memphis  stood  high  as  physicians. 

The  physician  who  administered  first  aid  to  Edring- 
ton on  the  ground  after  he  was  shot,  testified  that  it  was 
understood  that  they  would  take  Edrington  to  Memphis. 
He  administered  a  hypodermic  to  overcome  the  shock. 
It  would  probably  last  three  hours,  and  was  given  him 
about  thirty  minutes  before  they  started  to  Memphis.    It 
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would  have  a  quieting  effect  on  the  patient.  Edrington 
didn't  think  he  would  get  well.  Said  Freels  shot  him,  and 
shot  him  for  nothing.  He  was  under  the  influence  of 
liquor  at  the  time  he  made  this  statement,  and  it  was  such 
that  those  present  would  recognize  it.  The  influence  of 
the  liquor  lasted  him  until  he  got  to  Memphis. 

A  witness  by  the  name  of  Goodman  testified  that  Ed- 
rington made  statements  to  the  witness  about  dying; 
never  did  say  anything  except  that  he  was  going  to  die. 
When  witness  had  this  talk  with  him  he  was  conscious. 
He  told  the  witness  that  when  witness  met  him  at  the 
train  when  he  arrived  at  Memphis,  and  also  the  next 
morning  when  he  was  operated  on.  Witness  tried  to  talk 
him  out  of  it,  but  he  insisted  that  he  was  going  to  die. 
Said  the  man  shot  him  for  nothing,  and  he  asked  him  not 
to,  and  begged  him  not  to  shoot.  Edrington  never 
changed  his  statement,  but  repeated  it.  Witness  did  not 
know  whether  they  gave  him  opiates  or  anaesthetics,  and 
didn't  know  whether  he  was  under  the  influence  of  those 
things  at  the  time  he  made  the  statements  or  not.  He 
talked  rational  to  witness  for  ten  days.  After  ten  days 
his  mind  became  flighty;  didn't  seem  to  be  anything 
wrong  with  his  mind  the  first  ten  days. 

S.  E.  Edrington,  the  father  of  deceased,  testified  that 
he  saw  his  son  before  he  was  taken  to  Memphis  on  the 
afternoon  that  he  was  shot,  and  went  to  see  him  at  the 
hospital  several  days  after  the  shooting,  and  talked  to 
him  about  the  result  of  his  wound,  and  he  said  he  was 
going  to  die;  didn't  express  any  hope  of  getting  well  at 
all.  Said  he  was  worse  than  they  thought  he  was.  Said 
Freels  shot  him  for  nothing;  that  when  he  saw  he  was 
going  to  shoot  him  he  fell  over  in  the  buggy  and  threw 
his  hands  up  to  keep  Freels  from  shooting  him  in  the  face. 
It  was  about  two  or  three  days  after  the  shooting  before 
witness  had  the  conversation  with  Edrington  in  the  hos- 
pital at  Memphis.  He  never  said  he  could  get  well.  Wit- 
ness was  asked  who  brought  the  conversation  up  and  an- 
swered as  follows:  **I  talked  to  him  this  way:  'Was 
getting  a  lot  better ;  going  to  get  well ;  getting  along  all 
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right. '  He  said,  *  No,  Papa,  I  can 't  get  well.  I  will  never 
get  well.*  That  was  possibly  two  or  three  days  after  the 
shooting." 

The  jury  took  the  case  under  deliberation  about  9 :30 
o'clock  Wedbiesday  evening.  They  considered  of  their 
verdict  until  about  12  or  12:30  o'clock  that  night,  when 
they  retired.  On  Thursday  morning  the  jury  was  per- 
naitted  to  go  through  Violet  Cemetery,  at  the  town  of 
Osceola,  where  deceased  was  buried.  As  they  walked 
through  Violet  Cemetery,  they  saw  one  Mrs.  Chas.  E. 
SuUinger,  a  relative  of  the  deceased,  sitting  on  the  curb- 
ing around  the  lot  where  her  mother  was  buried,  and  ad- 
joining her  mother's  lot  was  the  grave  of  James  Edring- 
ton.  Mrs.  Sullinger  had  her  head  in  her  hands  and  was 
weeping.  Mrs.  Sullinger,  throughout  the  trial  of  the  ap- 
pellant, sat  by  the  side  of  the  attorneys  for  the  State. 

During  the  argument  of  J.  T.  Coston,  who  was  of 
counsel  for  the  State,  he  *' admonished  the  jury  to  go  to 
Violet  Cemetery  and  look  upon  the  freshly-made  grave  of 
James  Edrington  and  think  of  his  last  words,  *He  shot 
me  while  I  was  begging  him  not  to,  and  I  had  my  hands  to 
my  face.'  " 

Appellant's  counsel  urged  only  two  grounds  for  re- 
versal of  the  judgment: 

First,  that  the  conduct  of  the  jury  in  going  through 
the  cemetery  where  James  Edrington  was  buried  while 
deliberating  upon  their  vjerdict,  in  connection  with  the 
argument  of  the  counsel,  was  prejudicial  to  appellant 
and  prevented  him  from  having  a  fair  and  impartial  trial. 

Second,  that  the  court  erred  in  permitting  the  decla- 
rations of  James  Edrington  while  on  his  deathbed  to  be 
introduced  in  evidence. 

Concerning  the  conduct  of  the  jury  in  walking 
through  the  cemetery  while  deliberating  upon  their  ver- 
dict, Mrs.  Sullinger  testified  that  she  was  an  aunt  of 
James  Edrington,  who  was  buried  in  his  father's  lot  in 
the  cemetery.  She  was  in  the  cemetery  on  Thursday 
morning  and  saw  the  jury.  She  was  sitting  on  the  curb- 
stone at  the  foot  of  her  mother's  grave,  which  is  in  a  lot 
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adjoining  the  lot  in  which  James  Edrington  was  buried. 
She  was  crying,  but  did  not  say  anything  to  the  jury  nor 
notice  them.  The  jury  walked  through  the  cemetery 
along  the  pathway,  about  thirty  feet  from  where  she  was 
sitting  and  did  not  stop.  She  did  not  intentionally  do 
anything  for  the  purpose  of  aflfecting  the  jury.  She  did 
not  know  that  the  jury  would  be  in  the  cemetery  that 
morning.  She  came  from  her  home  four  miles  away. 
She  hardly  ever  went  to  Osceola  without  going  to  her 
mother  ^s  grave.  She  was  hard  of  hearing  and  did  not 
hear  all  of  Mr.  Coston's  argument.  She  did  not  hear  him 
say  to  the  jury  for  them  to  go  over  to  Violet  Cemetery 
and  look  at  the  grave  of  James  Edrington  and  think  of 
his  last  words. 

The  special  bailiflf  having  charge  of  the  jury  testified 
that  on  Thursday  morning,  after  the  case  had  been  turned 
over  to  the  jury  the  night  before,  he  started  out  to  give 
the  jury  a  little  exercise.  Nobody  suggested  that  they  go 
into  the  cemetery.  He  was  walking  behind  the  jurors. 
When  they  got  to  the  comer  on  the  street  where  Judge 
Driver  lived  some  one  says,  *'Let^s  go  to  the  cemetery.'* 
He  did  not  think  any  of  the  jurors  knew  Mrs.  SuUinger. 
They  merely  saw  a  lady  sitting  there.  He  did  not  know 
himself  that  it  was  Mrs.  SuUinger.  The  lady  was  weep- 
ing and  glanced  around.  The  jury  went  straight  on 
through  the  cemetery,  and  as  they  came  back  through  the 
lady  had  gone.  There  was  no  eflfort  upon  her  part  to  at- 
tract the  attention  of  the  jury.  She  did  not  speak  a  word 
to  them,  and  the  fact  that  she  was  in  the  vicinity  of  the 
grave  of  Edrington  did  not  enter  witness'  mind.  He 
heard  no  discussion  among  the  jury  about  the  presence  of 
the  lady  there.  He  did  not  know  where  Edrington 's 
grave  was;  neither  did  any  of  the  jury.  As  they  came 
back  through  the  cemetery  some  one  said,  *'Here  is  Ed- 
rington's  lot  here.''  They  saw  fresh  tracks  like  some  one 
had  planted  flowers.  They  stood  there  a  moment  or  two 
and  came  back  to  the  courthouse.  Witness  heard  Mr. 
Coston's  argument,  and  if  he  had  been  on  the  jury  he 
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would  not  have  taken  the  statement  to  mean  that  he 
should  take  the  jury  to  see  the  grave. 

This  testimony  shows  conclusively  that  there  was  no 
prearranged  plan  on  the  part  of  the  attorney  and  Mrs. 
Sullinger  and  the  oflScer  that  the  jury,  while  they  were 
deliberating  upon  their  verdict,  should  be  conducted  to 
the  cemetery  for  the  purpose  of  bringing  them  under  any 
sinister  influence  that  would  be  calculated  to  arouse  their 
sympathies  for  the  dead  and  their  prejudice  against  the 
appellant,  and  thus  to  procure  a  verdict  not  in  accord- 
ance with  the  law  and  the  evidence. 

It  thus  appears  that  Mrs.  Sullinger,  while  the  jury 
were  passing  through  the  cemetery,  was  at  the  grave  of 
her  mother  weeping,  which  was  also  near  the  grave  of 
James  Edrington,  her  nephew.  She  was  there  to  visit 
her  mother's  grave.  It  does  not  appear  that  the  jury 
knew  that  it  was  the  same  lady  who  sat  with  the  attorneys 
for  the  prosecution  during  the  progress  of  the  trial. 
Nothing  was  done  or  said  by  her  to  attract  the  attention 
of  the  jury.  The  jury  did  not  know  at  the  time  where 
Edrington 's  grave  was  or  the  fact  that  she  was  seen 
weeping  over  or  near  his  grave.  But  even  if  the  jury  had 
known  that  the  lady  seen  by  them  in  the  cemetery  was 
the  same  lady  who  sat  with  counsel  for  the  State  and  thus 
manifested  an  interest  in  the  prosecution  and  an  anxiety 
for  the  conviction  of  appellant,  still  there  is  nothing  in 
this  incident  of  such  gravity  as  to  render  abortive  the 
trial  and  to  call  for  the  setting  aside  the  verdict  in  this 
case.  It  would  be  a  dangerous  precedent  to  so  hold,  and 
would  place  the  verdicts  of  juries  in  important  criminal 
trials  upon  vei*y  slender  props  indeed,  for  it  is  often  im- 
possible to  conduct  such  trials  where,  in  one  form  or  an- 
other, something  does  not  occur,  without  design  on  the 
part  of  the  trial  court  or  any  of  those  connected  in  any 
way  with  the  trial,  that  would  have  a  tendency  to  arouse 
sympathy  or  excite  prejudice  for  or  against  the  one  side 
or  the  other  in  those  who  are  inclined  to  be  excessively 
impulsive  and  emotional.    Every  trial  judge  has  had  this 
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experience ;  and  realizes  that  he  is  powerless  to  prevent 
snch  occurrences. 

(1-2)  Bnt  in  all  such  cases  the  presiding  judge 
must  have  a  wide  discretion  in  dealing  with  the  situation 
as  he  finds  it  to  prevent,  where  it  is  in  his  power,  in  the 
first  place,  the  trial  jury  from  being  brought  in  contact 
with  any  outside  conditions  that  are  in  the  least  calcu- 
lated to  exert  an  undue  influence  upon  them.  And  in  the 
second  place,  to  set  aside  a  verdict  of  conviction  where 
anything  occurs  without  his  knowledge  and  beyond  his 
power  to  prevent,  that  was  well  calculated  to  produce  a 
verdict  that  in  his  judgment  was  tainted  by  passion,  sym- 
pathy, prejudice,  corruption,  or  any  other  sinister  influ- 
ence whatever,  and  therefore  not  responsive  to  the  law 
and  the  evidence.  Unless  it  appears  tiiat  the  trial  judge 
has  abused  his  discretion  in  dealing  with  all  such  matters 
this  court,  after  he  has  ruled  upon  such  issues,  will  not 
disturb  his  finding.  Each  case  must  depend  upon  its 
own  peculiar  circumstances,  and  as  to  whether  the  ver- 
dict in  any  case  was  likely  the  result  of  undue  sympathy 
or  prejudice,  from  any  cause  whatever,  the  jurors  who 
rendered  it  must  be  judged  by  standards  fixed  for  ordi- 
nary men. 

The  distinguished  authors  of  the  article  on  Criminal 
Law  in  Cyc.  says:  **A  new  trial  will  not  be  granted 
merely  because  the  jury  in  a  body,  while  in  the  charge 
of  the  oflScer,  attended  a  theater,  or  a  church,  walked 
through  the  jail,  or  had  their  pictures  taken  in  a  photo- 
graph gallery,  or  in  a  capital  case,  while  taking  a  ride  by 
permission  of  the  court,  were  carried  by  the  scene  of  the 
homicide,  or  being  out  for  exercise  were  taken  beyond 
the  confines  of  the  State  or  county.*'  12  Cyc.  669,  b; 
Palmer  v.  State,  65  N.  H.  221 ;  Bowman  v.  Western  Fur. 
Mfg.  Co.,  96  Iowa,  188 ;  Haight  v.  City  of  Elmira,  42  N.  Y. 
App.  Div.  392;  State  v.  Kent,  5  N.  D.  516,  564;  State  v. 
KinsoAds,  126  N.  C.  1095;  State  v.  Baber,  74  Mo.  292. 

Even  if  it  had  been  proved  that  the  jury  knew  that 
Mrs.  Sullinger  was  a  near  relative  of  James  Edrington, 
and  knew  that  she  was  at  his  grave  weeping  as   they 
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passed  by,  the  verdict  could  not  have  been  set  aside  on 
that  account.  She  sat  with  the  attorneys  for  the  prose- 
cution during  the  progress  of  the  trial,  and  had  a  right 
to  do  so.  Tiner  v.  State,  109  Ark.  139,  149.  There  the 
jury  must  have  witnessed  every  emotion  that  she  exhib- 
ited showing  her  love  and  devotion  to  her  dead  relative 
and  her  anxiety  that  his  slayer  should  be  punished.  The 
eloquent  appeal  of  counsel  in  her  presence,  as  set  forth 
in  the  record,  must  have  had  a  far  more  cogent  effect  in 
superinducing  sympathy  in  her  behalf  than  would  her 
mere  presence  in  the  cemetery  silently  weeping  at  the 
grave  of  her  loved  one.  Yet  it  could  not  be  contended 
for  a  moment  that  these  remarks  of  counsel  were  beyond 
the  pale  of  legitimate  argument. 

In  Dolcm  v.  State,  40  Ark.  454,  474,  this  court  quoted 
from  Wharton  on  Criminal  Law  (sec  3111)  as  follows: 
'*The  general  rule  is  that  the  verdict  will  not  be  set  aside 
on  account  of  the  misconduct  or  irregularity  of  the  jury, 
even  in  a  capital  case,  unless  it  be  such  as  might  affect 
their  impartiality  or  disqualify  them  from  the  proper  ex- 
ercise of  their  functions." 

We  can  not  presume  that  any  ordinary  man,  quali- 
fied to  serve  as  a  juror,  would  be  so  susceptible  to  mere 
sentimental  influence  as  to  allow  this  momentary  grave- 
yard scene  to  awaken  his  sympathies  for  the  weeping  rel- 
ative of  the  deceased  to  such  an  extent  as  to  cause  him  to 
forget  the  solemn  obligation  of  his  oath  to  try  the  cause 
and  a  true  verdict  render  according  to  the  law  and  the 
evidence. 

(3-4)  Second.  Whether  declarations  are  made  un- 
der a  sense  of  impending  death  so  as  to  render  them  ad- 
missible as  dying  declarations  is  a  preliminary  question 
for  the  trial  court,  and  its  finding  will  not  be  disturbed  if 
there  is  evidence  to  support  it.  Fogg  v.  State,  81  Ark. 
417;  Jones  v.  State,  88  Ark.  579;  Robinson  v.  State,  99 
Ark.  208.  In  determining  the  question  the  court  should 
consider  all  the  facts  and  circumstances  surrounding  the 
declarant  at  the  time  the  declarations  were  made,  such  as 
the  character  of  the  wound,  the  declaration  of  the  de- 
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ceased  himself  that  he  could  not  live,  and  the  fact  that  he 
died  shortly  afterwards.  Bobmson  v.  State,  supra;  Can- 
trell  V.  State,  117  Ark.  233.  The  question  as  to  the  ad- 
missibility of  snch  declarations  is  for  the  court  to  deter- 
mine ;  the  weight  and  credit  to  be  given  them  is  for  the 
jury.    Rhea  v.  State,  104  Ark.  162. 

In  Evans  v.  State,  58  Ark.  47,  the  declarant,  after  he 
was  shot,  and  five  or  six  days  before  he  died,  said  he  was 
botmd  to  die.  He  said  six  different  times  that  he  did  not 
believe  he  would  ever  get  well.  In  that  case,  the  court, 
speaking  through  Judge  Battle,  said:  '*The  declara- 
tions of  a  person  who  has  been  wounded,  respecting  the 
circumstances  under  which  the  wound  was  inflicted,  are 
admissible  in  prosecutions  for  the  killing  of  such  person, 
if  made  at  a  time  when  he  did  not  expect  to  survive  the 
injury,  and  all  hope  of  recovery  has  been  supplanted  by 
the  conviction  that  he  would  certainly  die.  The  time 
when  made  need  not  be  when  the  declarant  apprehended 
immediate  dissolution.  But  they  are  admissible  if  made 
at  any  time  when  he  believed  that  death  was  impending 
and  certain. '' 

Under  the  above  doctrine,  the  court  certainly  did  not 
err  in  holding  that  the  declarations  of  Edrington  set  forth 
in  the  statement  were  admissible  as  dying  declarations. 
While  he  lived  thirty-nine  days  after  his  injury  before 
he  died,  yet  during  all  that  time  while  he  was  conscious 
at  all  he  realized  that  he  was  going  to  die.  He  had  no 
hope  whatever  of  recovery,  and  so  expressed  himself  to 
his  father-in-law  and  his  father,  while  they  were  in  at- 
tendance at  his  bedside.  He  knew  better  than  those  about 
him  that  he  was  fatally  stricken.  He  could  feel  the  shots 
in  his  body  and  insisted  from  the  first  to  the  last  that  he 
was  going  to  die.  So  far  as  he  was  concerned,  death  was 
impending  all  the  while  and  the  statements  were  made 
with  a  consciousness  of  that  fact. 

There  is  no  error  in  the  record  and  the  judgment 
must  therefore  be  affirmed. 
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Dalton  v.  Brown. 
Opinion  delivered  July  2, 1917. 

RBDBMPTION — PURCHASER    AT  EXECUTION  SALE   UNDER    JUNIOR    LIEN. — 

The  purchaser  at  the  execution  sale  under  a  junior  lien  may  redeem 
the  land  from  the  purchaser  at  the  execution  sale  under  the  senior  lien. 

Appeal  from  Randolph  Chancery  Court;  George  T. 
Humphries,  Chancellor ;  aflBnned. 

T.  W.  CampbeU  and  W.  L.  Pope,  for  appellant. 

Since  Bispham  did  not  assert  any  right  to  redeem, 
Dalton  *s  right  to  all  of  the  surplus  became  absolute. 

Bispham  was  a  party  to  the  suit,  but  made  no  claim 
to  the  surplus.  He  was  the  only  person  who  ever  had  any 
right  to  interfere  with  Dalton 's  right  to  the  surplus. 
Bispham  did  not  elect  to  redeem,  and  Dalton,  therefore, 
became  the  absolute  owner  of  the  surplus. 

E.  G.  Schoonover,  for  appellee. 

The  sale  to  Brown  conveyed  all  interest  of  Bispham, 
subject  to  the  mortgage  and  the  Schnabaum  judgment,  in- 
cluding Bispham 's  right  to  redeem.  Kirby's  Digest,  § 
4440;  10  R.  C.  L.  1346;  17  Cyc.  1329;  83  Me.  290.  The 
court  properly  held  that  Brown  had  the  right  to  redeem 
and  was  entitled  to  the  surplus. 

STATEMENT  BY  THE  COUBT. 

The  Randolph  County  Bank  instituted  an  action  in 
the  chancery  court  against  W.  T.  Bispham  to  foreclose  a 
mortgage  on  eighty  acres  of  land.  A  decree  of  foreclos- 
ure was  duly  entered  of  record  and  the  land  sold  by  the 
commissioner  of  the  chancery  court  under  the  decree. 
There  was  a  surplus  of  $299.14  from  the  sale  after  satis- 
fying the  bank's  indebtedness.  E.  Dalton  filed  an  inter- 
vention in  which  he  claimed  it  as  a  purchaser  of  the  land 
at  an  execution  sale  against  Bispham. 

Ben  A.  Brown  filed  his  answer  to  the  intervention 
and  claimed  a  surplus  of  the  proceeds  of  the  mortgage 
foreclosure  on  the  ground  that  he  had  become  the  pur- 
chaser of  the  land  at  an  execution  sale  under  a  junior 
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judgment  and  had  a  right  to  redeem  from  the  sale  under 
the  senior  judgment  at  which  Dalton  became  the  pur- 
chaser. The  issues  raised  by  Dalton 's  intervention  and 
Brown  ^s  answer  thereto  were  submitted  to  the  chancery 
court  upon  an  agreed  statement  of  facts  as  follows : 

It  is  stipulated  and  agreed  by  counsel  that  A.  Z. 
Schnabaum  obtained  judgment  against  W.  T.  Bispham  in 
Bandolph  Circuit  Court  in  the  sum  of  $198;  that  said 
judgment  was  rendered  January  21, 1915 ;  that  Pocahon- 
tas State  Bank  obtained  judgment  on  the day  of 

July,  1915,  against  W.  T.  Bispham  for  the  sum  of  $430 ; 
that  execution  was  issued  on  said  last  named  judgment  on 

the day  of  January,  1916,  and  the  east  half  of 

northwest  quarter  of  section  21,  township  19  north,  range 
1  east,  in  Eandolph  County,  was  duly  levied  on  under  said 
execution  and  said  lands  were  duly  advertised  and  by  the 
sheriff  of  Randolph  County  were  duly  sold  on  January 
25,  1916,  to  Ben  A.  Brown.  That  execution  was  duly 
issued  on  said  judgment  in  favor  of  A.  Z.  Schnabaum  on 

the day  of  February,  1916,  and  said  execution  was 

duly  levied  on  said  lands  and  the  same  were  duly  adver- 
tised for  sale  on  March  11,  1916,  and  on  said  day  said 
lands  were  duly  sold  under  said  execution  to  E.  Dalton. 
That  said  Ben  A.  Brown  bid  on  said  lands  the  sum  of 
$354  and  said  Dalton  bid  on  said  lands  the  sum  of  $55, 
and  that  said  land  was  struck  off  to  said  respective  par- 
ties at  said  bids.  That  said  lands  were  owned  by  said 
W.  T.  Bispham  at  the  date  of  each  of  said  judgments, 
subject,  however,  to  certain  mortgage  indebtedness ;  that 
said  mortgage  indebtedness  has  been  foreclosed  in  this 
court  since  said  execution  sales  and  there  now  remains 
in  the  hands  of  the  commissioner  of  this  court  in  this 
cause  a  residue  after  discharging  said  mortgage  indebt- 
edness and  all  costs  of  said  cause,  the  sum  of  $299.14; 
that  both  said  judgments  against  said  Bispham  have  been 
satisfied  by  the  proceeds  of  said  respective  execution 
sales,  and  that  certificate  of  purchase  of  said  lands  under 
said  execution  sale  held  on  January  25, 1916,  was  by  said 
sheriff  issued  to  Ben  A.  Brown  on  said  day  and  certifi- 
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cate  of  purchase  of  said  lands  under  said  execution  sale 
on  March  11, 1916,  was  by  said  sheriff  on  said  day  issued 
to  said  Dalton.  t 

At  the  trial  said  Brown  tendered  and  offered  to  pay 
in  open  court  to  said  Dalton  the  sum  of  $63.25,  being  the 
amount  of  Dalton 's  bid  on  said  lands  with  interest  thereon 
at  15  per  cent,  per  annum  from  the  date  of  Dalton 's  pur- 
chase thereof  until  the  trial  in  chancery  court,  which  ten- 
der was  by  Dalton  refused. 

The  chancellor  found  that  Brown  was  entitled  to  re- 
ceive the  surplus  in  the  commissioner's  hands,  after  pay- 
ing to  Dalton  the  sum  of  $63.25.  A  decree  was  accord- 
ingly entered,  and  to  reverse  that  decree  Dalton  has 
prosecuted  this  appeal. 

HART,  J.,  (after  stating  the  facts) .  It  appears  from 
the  statement  of  facts  that  the  mortgage  of  Bispham  to 
the  Randolph  County  Bank  was  the  first  lien  on  the  land 
in  question,  and  it  is  conceded  by  both  parties  that  the 
mortgage  lien  is  paramount  to  both  of  the  judgment  liens. 
Subsequent  to  its  execution,  on  January  20,  1915,  Schna- 
baum  obtained  a  judgment  against  Bispham.  Under  sec- 
tion 4438  of  Kirby's  Digest,  this  judgment  became  a  lien 
on  the  land  in  question,  subject  to  the  mortgage  lien,  from 
the  date  of  its  rendition,  and  under  section  4439  the  lien 
continued  for  three  years.  The  judgment  creditor  had 
an  execution  issued  and  levied  on  the  land  in  question  in 
February,  1916.  Dalton  became  the  purchaser  at  the 
execution  sale.  Section  3292  of  Kirby's  Digest  provides 
that  when  any  real  estate,  or  any  interest  therein,  is  sold 
under  execution  the  same  may  be  redeemed  by  the  debtor 
from  the  purchaser  or  his  vendee,  or  the  personal  repre- 
sentatives of  either,  within  twelve  months  thereafter.  So 
it  is  beyond  question  that  Bispham  had  the  right  to  re- 
deem from  the  execution  sale  at  which  Dalton  became  the 
purchaser.  Between  the  date  of  the  rendition  of  the  first 
judgment  and  the  execution  sale  under  it,  the  Pocahontas 
State  Bank  obtained  judgment  against  Bispham  and  lev- 
ied upon  and  sold  the  land  in  question  under  execution  to 
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satisfy  its  judgment.  Brown  became  the  purchaser  at 
the  execution  sale.  Bispham  failed  to  exercise  his  right 
to  redeem  from  that  sale  within  the  year.  It  is  claimed 
by  Brown  that  he  being  the  purchaser  at  the  execution 
sale  under  the  junior  judgment,  and  that  Bispham,  not 
having  redeemed  from  that  sale,  that  he  succeeded  to  the 
rights  of  Bispham  and  had  the  right  to  redeem  from  the 
execution  sale  under  the  senior  judgment. 

In  the  case  of  Turney  v.  Watkivts,  31  Ark.  429,  the 
court  held  that  a  purchaser  at  execution  sale  of  the 
equity  of  redemption  in  real  estate,  succeeds  to  all  the 
rights  of  the  mortgagor,  among  which  is  the  equitable 
right  of  redemption  by  paying  the  mortgage  debt.  Under 
this  authority  a  purchaser  at  an  execution  sale  of  the 
equity  of  redemption  in  real  estate  has  a  right  to  redeem 
from  the  mortgage.  The  reason  is  that  he  succeeds  to 
the  rights  of  the  mortgagor.  If  the  purchaser  at  the  exe- 
cution sale  succeeds  to  the  rights  of  the  mortgagor  and 
has  the  right  to  redeem  from  the  mortgage,  there  seems 
to  be  no  good  reason  why  he  should  not  by  analogy  have 
the  right  to  redeem  from  the  sale  under  a  senior  judg- 
ment where  he  purchases  at  an  execution  sale  under  a 
junior  judgment.  In  other  words,  if  he  succeeds  to  the 
right  of  the  mortgagor  to  redeem  from  the  mortgage,  he 
should  also  succeed  to  the  mortgagor's  rights  to  redeem 
from  sale  under  execution.  If  he  does  not,  his  right  to 
redeem  from  the  mortgage  would  not  avail  him  anything 
in  cases  like  the  present  one.  It  would  do  Brown  no  good 
as  purchaser  at  the  execution  sale  under  the  junior  judg- 
ment to  redeem  from  the  mortgage  debt  of  Bispham  if  he 
could  not  also  redeem  from  the  execution  sale  under  the 
senior  judgment. 

In  Porter  v.  Watson,  76  Pac.  841,  the  Supreme  Court 
of  Kansas  held  that  one  who  purchases  real  estate  at  exe- 
cution sale  subject  to  a  prior  judgment  lien  and  obtains 
a  valid  sheriflf 's  deed,  may  redeem  as  owner  from  a  sub- 
sequent sale  under  such  prior  judgment. 

We  are  of  the  opinion  that  the  court  properly  held 
that  Brown  had  the  right  to  redeem  as  succeeding  to  the 
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rights  of  the  owner  from  the  sale  >to  Dalton  under  the 
senior  judgment  and  the  decree  of  the  chancellor  will  be 
affirmed. 


Wn^ON  V.  State. 
Opinion  delivered  July  2, 1917. 

1.  Liquor — uiiEGAL  sale — ^timb — ^proof. — A  conviction  for  the  illegal 
sale  of  liquor  held  erroneous,  because  of  lack  of  proof  that  the  sale 
occurred  after  the  passage  of  the  act  under  which  the  indictment  was 
found. 

2.  Liquor — illegal  sale — act  of  intermediary. — One  who  acts  as 
the  intermediary  between  the  purchaser  and  the  seller  is  a  necessary 
factor,  without  which  the  sale  could  not  have  been  consummated;  he  is 
interested  in  the  sale  in  the  sense  of  the  law,  whether  he  had  any 
pecuniary  interest  or  not;  but  if  his  interest  is  solely  in  the  purchase, 
and  his  efforts  are  directed  solely  to  buying  or  aiding  in  the  purchase 
and  not  in  the  sale,  he  is  not  guilty  under  Act  30,  Acts  1915. 

Appeal  from  Prairie  Circuit  Court,  Northern  Dis- 
trict; Thomds  C.  Trimble,  Judge;  reversed. 

Emmet  Vaughan,  for  appellant. 

1.  Under  the  evidence,  if  defendant  is  guilty  of  any 
crime,  it  is  for  violation  of  Kirby's  Dig.,  §  5135,  making 
it  a  misdemeanor  to  procure  intoxicating  liquors  for  an- 
other. But  he  was  not  indicted  for  that  oflFense,  but  the 
indictment  was  under  section  2,  Act  No.  30,  Acts  1915, 
page  98.  This  act  does  not  repeal  section  5135  supra. 
The  act  does  not  apply  to  this  case.  Defendant  merely 
purchased  liquor  for  others  as  agent ;  he  did  not  sell  any. 
90  Ark.  589;  72  Id.  14.  The  penalties  of  the  law  are 
against  the  seller  and  not  against  one  who  buys.  90  Ark. 
579;  76.  589;  12  Cyc.  447;  124  Ark.  447;  124  Ark.  20. 
There  is  no  evidence  of  the  date  of  sale,  which  is  material. 
If  before  January  1,  1916,  it  was  not  a  felony. 

2.  The  verdict  is  contrary  to  law.  Instruction  No, 
1  should  have  been  given  for  defendant.  No.  2  is  the  law 
applicable  to  the  facts  of  this  case.  188  S.  W.  815.  No, 
3  should  have  been  given  as  asked  by  defendant.    If  de- 
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f  endant  only  aided  in  the  purchase  of  whiskey,  he  was  not 
guilty.    124  Ark.  20. 

3.  One  who  acts  as  the  agent  or  messenger  of  an- 
other in  purchasing  liquor  is  not  guilty  of  making  a  sale, 
within  the  meaning  of  the  prohibitory  statute.  90  Ark. 
579,  589 ;  25  Conn.  40 ;  25  Fla.  25 ;  52  Id.  409 ;  100  Ga.  679 ; 
107  Id.  693;  127  Id.  283;  15  111.  App.  288  135  Iowa,  523; 
83  Kan.  183;  140  Ky.  146;  143  Id.  355;  115  Mo.  428;  60 
Tex.  Cr.  611;  Ann.  Cas.  1912  C  634. 

There  is  no  evidence  that  appellant  sold  the  whiskey. 

4.  The  court  erred  in  instructing  the  jury  upon  the 
weight  and  suflSciency  of  the  evidence. 

John  D.  ArhiuMe,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  evidence  shows  a  typical  case  of  bootleg- 
ging. Appellant  acted  as  the  agent  of  the  seller  and  the 
procurer  or  intermediary.  It  was  not  necessary  for  ap- 
pellant to  have  a  pecuniary  or  financial  interest  in  the 
liquor  or  transaction,  any  interest  or  motive  will  be 
deemed  sufficient.  Both  Kent  and  appellant  were  guilty. 
125  Ark.  232;  105  M  462. 

2.  There  is  no  error  in  the  instructions.  The  re- 
marks of  the  court  can  not  be  complained  of.  McDaniel 
was  appellant's  witness.  The  guilt  of  appellant  was 
clearly  established  by  his  own  witness  and  himself,  and 
the  instructions  and  comments  of  the  court  are  immate- 
rial. 104  Ark.  317;  93  Id.  313;  81  Id.  247;  73  Id.  453;  72 
Id.  613. 

3.  There  is  no  proof  in  the  record  as  to  when  the 
sale  occurred.  The  burden  was  on  the  State  to  show  that 
it  occurred  between  January  1,  1916,  and  the  time  of  the 
finding  of  the  indictment.  There  is  an  utter  lack  of  proof 
and  a  reversal  is  imperative.  Act  No.  30,  Acts  1915, 
p.  98 ;  38  Ark.  524 ;  77  Id.  441. 

STATEMENT  BY  THE  COURT. 

Appellant  was  convicted  under  an  indictment  in  cor- 
rect form  which  charged  him  with  unlawfully  and  felo- 
niously selling  and  being  interested  in  the  sale  of  intoxi- 
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eating  liquors,  on  or  about  the day  of  March,  1916, 

contrary  to  the  provisions  of  Act  No.  30  of  the  Acts  of 
1915. 

Witness  George  Brightman,  on  behalf  of  the  State, 
testified  that  Wilson  told  witness  where  he  could  get  some 
booze.  Witness  went  to  the  place  designated  and  sat 
down  and  in  a  little  while  appellant  and  one  Kent  came 
back.  Witness,  the  appellant  and  Kent  sat  down  on  a 
bench,  appellant  being  between  witness  and  Kent.  Wit- 
ness handed  appellant  a  dollar  and  appellant  slipped  the 
booze  over  to  witness.  Appellant  reached  over  like  he 
was  giving  the  dollar  to  Mr.  Kent  and  witness  thought  he 
dropped  it  in  Kent's  hand  and  got  the  whiskey  from  Kent 
and  slipped  it  around  behind  the  witness.  This  occurred 
in  about  half  an  hour  after  witness  asked  the  appellant 
about  the  booze.  When  witness  asked  where  he  could  get 
some  booze  appellant  said  he  might  find  some.  Witness 
did  not  tell  him  where  to  go.  Witness  never  bought  any 
whiskey  from  Kent  before  that  time.  Witness  told  appel- 
lant to  go  and  get  him  some  whiskey.  Dock  McDaniel 
was  with  witness  on  that  occasion. 

McDaniel  was  introduced  as  a  witness  for  the  de- 
fense and  testified  that  he  met  the  appellant  that  night ; 
that  he  was  with  George  Brightman.  He  asked  appellant 
if  he  could  get  witness  some  whiskey.  Appellant  replied 
that  he  didn't  know,  he  would  try  to.  Witness  and 
George  Brightman  gave  appellant  a  half  dollar  apiece; 
that  Mr.  Kent  came  along ;  that  they  were  standing  right 
close  to  where  the  railroad  crossing  is.  Appellant  spoke 
to  Kent.  Witness  was  about  ten  feet  from  Kent  and  ap- 
pellant. Kent  and  appellant  walked  on  down  the  road 
a  piece,  and  appellant  and  Kent  were  standing  there  talk- 
ing to  some  other  colored  fellows,  and  after  they  got 
through  talking  they  came  on  back  to  where  witness  and 
Brightman  were  waiting  and  appellant  handed  Bright- 
man  the  whiskey  and  witness  and  Brightman  walked  off 
and  drank  it. 

Appellant  himself  testified  as  follows :  *  *  Mr.  Bright- 
man  met  me  out  in  the  middle  of  the  street  and  says. 
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*  Henry,  do  you  know  where  I  can  get  some  booze! '  I 
says,  *Mr.  Brightman,  I  don't  sell  no  booze.'  He  says,  *I 
know  you  don't,  Henry.  Mr.  Kent  has  some  and  he  won't 
sell  that.  I  thought  you  knew  where  you  could  get  some.' 
And  I  says,  *I  don't  know  whether  I  can  or  not.'  Mr. 
Kent  was  coming  down  the  street,  and  I  says,  *  Wait  and 
I  will  see ; '  and  I  spoke  to  Mr.  Kent,  and  he  crossed  the 
railroad  track  and  goes  right  down  towards  Beine  creek, 
and  he  was  not  gone  but  a  little  while  and  oome  back  to 
where  George  Brightman,  George  Loving  and  I  were  sit- 
ting on  the  bench.  The  bench  was  just  like  that,  and  I  sat 
right  there.  Mr.  Brightman  sat  right  there.  George 
Loving  sat  right  there.  The  bench  extended  out  like  that, 
and  Mr.  Kent  sat  down  on  the  end  of  the  bench.  Mr.  Kent 
pushed  the  whiskey  behind  me  like  th^-t,  and  Mr.  Bright- 
man  reaches  behind  me  and  gets  the  whiskey  and  puts  the 
dollar  down  here.  He  intended  to  put  it  on  my  leg  but  I 
knocked  it  oif.  Mr.  Kent  got  the  dollar  from  behind  me 
and  I  never  did  touch  the  whiskey." 

The  court  instructed  the  jury,  in  substance,  that  it 
was  material  for  the  State  to  prove  the  charge  as  alleged; 
that  if  appellant  sold  the  whiskey  or  was  interested  in 
the  sale,  either  directly  or  indirectly,  or  if  he  aided  any 
one  to  bring  about  a  sale  to  another,  he  would  be  guilty ; 
that  if  money  was  given  appellant  to  procure  whiskey 
from  some  one  unknown  to  the  party  who  wanted  to  buy, 
or  if  the  party  who  wanted  to  buy  did  not  know  where  he 
could  get  the  whiskey  and  appellant  went  and  procured 
the  whiskey  from  some  one  unknown  to  the  buyer  he  be- 
came the  agent  of  the  seller  and  was  equally  as  guilty, 
and  if  the  jury  believed  that  such  were  the  facts  beyond 
a  reasonable  doubt  they  should  convict  the  appellant  and 
assess  his  punishment  at  one  year  in  the  penitentiary. 

Appellant  requested  the  court  to  tell  the  jury  that 
as  a  matter  of  law  before  they  could  convict  they  must 
find  from  the  evidence  that  appellant  was  interested 
either  directly  or  indirectly  in  the  sale  of  intoxicating 
liquors  as  charged  in  the  indictment;  and  further  asked 
the  court  to  tell  the  jury  that  the  term  ''directly  or  indi- 
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rectly  interested''  means  that  defendant  must  have  some 
interest  in  the  sale,  and  that  if  they  found  from  the  eyi- 
dence  that  appellant  acted  simply  as  an  intermediary  be- 
tween the  purchaser  and  seller  and  had  no  interest  di- 
rectly or  indirectly  in  the  sale  he  would  not  be  guilty.  In 
other  words,  if  the  jury  found  from  the  evidence  that 
Brightman  gave  the  money  to  appellant  with  which  to 
purchase  the  said  liquor,  and  that  the  appellant  pur- 
chased the  same  and  delivered  it  to  Brightman,  appellant 
was  the  agent  of  Brightman,  and  would  not  be  guilty  un- 
less the  jury  further  found  from  the  testimony,  beyond 
a  reasonable  doubt,  that  defendant  was  interested  di- 
rectly or  indirectly  in  the  sale. 

The  third  prayer  of  appellant  was  as  follows :  '  *  You 
are  instructed  that  an  indictment  for  the  illegal  sale  of 
whiskey  is  not  supported  by  testimony  which  only  estab- 
lishes the  fact  that  defendant  only  aided  in  the  purchase 
of  whiskey.^' 

The  court  refused  these  prayers. 

WOOD,  J.,  (after  stating  the  facts).  (1)  Appel- 
lant contends  that  there  was  no  evidence  to  show  that  the 
alleged  offense  was  committed  after  the  passage  of  the 
act  under  which  the  appellant  was  indicted  and  convicted. 
This  contention  the  Attorney  General  concedes  to  be  true, 
and  we  find  upon  examination  of  the  record  that  the  con- 
fession of  error  of  the  Attorney  General  is  well  taken. 
The  testimony  fails  to  show  the  date  upon  which  the  sale 
is  alleged  to  have  taken  place.  There  is  no  testimony  to 
prove  that  the  alleged  sale  occurred  after  the  passage  of 
the  law  under  which  appellant  was  convicted.  The  bur- 
den was  upon  the  State  to  show  this.  Gill  v.  State,  38 
Ark.  524.  The  act  took  effect  the  first  of  January,  1916. 
The  indictment  charges  that  the  sale  was  in  March,  1916, 
but  there  is  no  proof  of  the  allegation.  Steel  v.  State,  77 
Ark.  441. 

(2)  In  view  of  a  new  trial  it  is  sufficient  to  say  that 
we  find  no  error  in  the  rulings  of  the  court  in  giving  or 
refusing  instructions.    The  instructions  given  conform  to 
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the  law  as  already  announced  by  this  court  in  several 
cases.  Williams  v.  State,  129  -Ajk.  344 ;  Stuart  v.  State, 
125  Ark.  232;  Bobo  v.  State,  105  Ark.  462,  and  cases  there 
cited. 

The  court  did  not  err  in  refusing  appellant  ^s  prayer 
for  instruction  No.  1,  for  the  reason  that  it  was  covered 
by  the  instructions  which  the  court  gave.  The  prayers  for 
instructions  on  the  part  of  the  appellant  were  not  in  cor- 
rect form  and  were  calculated  to  mislead  the  jury. 

As  one  who  acts  as  the  intermediary  between  the 
purchaser  and  the  seller  is  a  necessary  factor,  without 
which  the  sale  could  not  have  been  consummated,  he  is  in- 
terested in  the  sale  in  the  sense  of  the  law,  whether  he  had 
any  pecuniary  interest  or  not.  But  if  one  who  is  interme- 
diary between  the  purchaser  and  the  seller  in  effecting 
a  sale  of  liquor  acts  solely  as  the  agent  or  messenger  of 
the  purchaser,  and  does  not  in  any  manner  assist  the 
seller,  and  has  no  pecuniary  or  other  interest  in  the  sale, 
he  is  not  guilty  under  the  statute.  In  other  words,  if  his 
interest  is  solely  in  the  purchase  and  his  efforts  are  di- 
rected solely  to  buying  or  aiding  in  the  purchase  and  not 
in  the  sale,  he  is  not  guilty,  for  our  statute  does  not  make 
it  unlawful  to  purchase  liquor.  Dale  v.  State,  90  Ark. 
579;  Fenix  v.  State,  90  Ark.  589;  Whitmore  v.  Staie,  72 
Ark.  14;  Payne  v.  State,  124  Ark.  20,  24. 

To  be  interested  in  the  sale  of  liquor  in  the  sense  of 
the  statute,  is  any  interest  whatever,  pecuniary  or  other- 
wise, that  operates  as  a  motive  and  induces  one  to  sell 
or  to  play  a  part  in  bringing  about  the  sale  of  the  pro- 
hibited liquors. 

The  remarks  of  the  court  to  which  objection  is  urged 
-will  not  likely  be  repeated  on  another  trial,  and  therefore 
we  do  not  comment  upon  them. 

For  the  error  indicated  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 
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Wells  Fargo  &  Co.  Express  v.  State. 
Opinion  delivered  July  2,  1917. 

1.  Express  companies— duties  as  common  carriers— duty  to  re- 
ceive GOODS  FOR  SHIPMENT. — It  is  the  duty  of  an  express  company  as 
an  interstate  common  carrier  for  hire,  to  receive  for  transportation  to 
consignees  upon  its  line  in  the  State  of  Arkansas,  any  article  which  was 
not  prohibited  by  the  laws  of  the  State. 

2.  Liquor— PROHIBITION  against  delivery.— In  Act  13,  Acts  1917, 
there  is  no  absolute  prohibition  against  the  delivery  of  alcohol. 
The  act  makes  it  lawful  to  deliver  it  for  medicinal  and  mechanical 
purposes. 

3.  Liquor — dbuvery  by  express  company. — An  express  company 
does  not  violate  Act  13,  Acts  1917,  by  delivering  alcohol  to  a  person 
who  intended  to  use  it  strictly  for  medicinal  and  mechanical  pur- 
poses. An  express  company,  being  an  interstate  common  carrier 
and  having  a  public  duty  to  perform,  is  not  guilty  of  a  violation  of 
the  statute,  4f  it  delivered  alcohol  to  the  consignee,  if  it  acted  with 
reasonable  care  or  due  caution  to  avoid  a  violation  of  the  statute. 

4.  Liquor— deu VERY  by  express  company— proof  of  good  faith. — 
Where  an  express  company  is  prosecuted  for  the  violation  of  Act  13, 
Acts  of  1917,  by  delivering  alcohol  to  a  certain  person  within  the 
State,  evidence  of  the  good  faith  of  the  express  company  is  admis- 
sible, as  a  defense  to  the  prosecution. 

6 .  Liquor — interstate  shipment — deuvery  by  express  company. — 
When  alcohol  is  shipped  from  a  point  out  of  the  State  to  a  point  in  the 
State  and  delivered  by  a  common  carrier  to  a  person  in  the  State, 
the  duty  devolves  upon  the  carrier  to  use  reasonable  care  to  learn  for 
what  purpose  it  is  to  be  used,  and  it  can  only  deliver  the  alcohol 
when,  in  the  exercise  of  such  reasonable  care  it  is  convinced  that  the 
alcohol  is  to  be  used  for  strictly  medicinal  or  mechanical  purposes. 

6.  Liquor — delivery  by  express  company-^-oood  faith. — The 
question  of  the  good  faith  of  an  express  company,  which  has  delivered 
an  interstate  shipment  of  alcohol  to  a  person  within  the  State,  is 
one  of  fact  for  the  jury. 

Appeal  from  Pike  Circuit  Court;  Jefferson  T.  Cow- 
ling, Judge ;  reversed. 

J.  C.Pinnix  ^nd  Mehaffy,  Reid  <&  Mehaffy,  for  appel- 
lant. 

1.  The  question  of  good  faith  in  the  delivery  should 
have  been  submitted  to  the  jury,  as  a  defense  and  not 
merely  in  mitigation  of  punishment.  There  must  be  an 
intent  to  violate  the  law — delivery  itself  is  not  a  crime. 
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169  S.  W.  604,  603,  606;  157  S.  W.  908;  66  So.  115;  219 
Fed.  334 ;  164  la.  112 ;  145  N.  W.  45. 

The  consignee  told  the  agent  that  the  consignment 
was  for  medicinal  purposes.  A  receipt  was  taken  and  a 
truthful  record  made  as  required  by  law  and  filed  with 
the  clerk.    The  testimony  shows  due  caution. 

The  transaction  was  interstate  commerce.  The  bur- 
den was  on  the  State  to  show  a  violation  of  the  law. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  Good  faith  is  not  a  defense.  47  Ark.  109;  102 
Id.  16 ;  45  Id.  356.  The  testimony  of  good  faith  was  ad- 
missible only  in  mitigation  of  punishment  and  not  as  a 
defense.  49  la.  650;  10  Met.  (Mass.)  259;  52  Mich.  577; 
110N.C.560;8R.C.L.,§17. 

.  2.  A  mistake  of  fact  or  ignorance  of  law  is  no  de- 
fense. Bish.  Stat.  Cr.  (3  ed.),  §  132 ;  2  Wharton,  Cr.  Law 
(10  ed.),  §  1507;  1  McClain,  Cr.  Law,  §  128;  88  Ind.  145. 

statement  by  the  coubt. 

The  Wells  Fargo  &  Co.  Express,  a  common  carrier, 
was  indicted  in  the  Pike  Circuit  Court  for  bringing  into 
and  delivering  whiskey  in  that  county  contrary  to  Act  No. 
13,  approved  January  24, 1917,  being  an  act  entitled  *'An 
Act  to  Prohibit  the  Shipment  of  Intoxicating  Liquors 
Into  This  State,"  etc    The  facts  are  as  follows : 

On  March  2,  1917,  Jas.  R.  Hogg  &  Co.  delivered  to 
Wells  Fargo  &  Co.  Express,  at  Poplar  Bluff,  Missouri, 
six  quarts  of  alcohol  consigned  to  C.  E.  Wilson,  Mur- 
f reesboro.  Pike  County,  Arkansas.  On  March  5, 1917,  the 
agent  of  the  express  company  at  Murf  reesboro  delivered 
to  Wilson  six  quarts  of  alcohol  and  took  from  him  a  cer- 
tificate as  follows : 

**  Murf  reesboro,  Ark.,  March  5,  1917. 

**The  undersigned,  the  consignee  of  six  quarts  alco- 
hol for  medicinal  purposes,  from  James  R.  Hogg  Dist. 
Co.,  at  Poplar  Bluff,  Mo. 

**As  a  condition  to  the  delivery  of  said  shipment  to 
him  by  Wells  Fargo  &  Co.  Express,  hereby  certifies  that 
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said  alcohol  is  to  be  used  for  the  purpose  above  stated, 
and  is  not  intended  to  be  used  in  violation  of  any  law  of 
the  State  of  Arkansas. 

**My  business  or  location  is  feed  business.  My  busi- 
ness address  is  Murfreesboro,  and  my  residence  is  Mur- 
freesboro. 

(Signed)     '*C.  E.  Wilson. 
(Signature  of  Consignee.) 

** Witness:    (Signed)  Jas.  Goodwin.*' 

It  was  also  shown  on  behalf  of  the  express  company 
that  it  had  taken  the  advice  of  counsel  learned  in  the  law 
and  that  it  had  issued  circulars  to  its  agents  directing 
them  to  take  every  precaution  to  keep  from  violating  the 
law,  and  that  the  company  had  used  every  effort  to  com- 
ply with  the  provisions  of  the  law. 

In  rebuttal  the  State  proved  that  Wilson  ran  a  feed 
store  in  the  town  of  Murfreesboro,  and  that  he  was  no- 
ticed to  be  under  the  influence  of  alcoholic  stimulants 
shortly  after  he  received  the  shipment  in  question.  The 
jury  returned  a  verdict  of  guilty,  and  from  the  judgment 
of  conviction  the  express  company  prosecutes  this  appeal. 

HART,  J.,  (after  stating  the  facts).  This  appeal 
involves  the  construction  of  an  act  passed  at  the  last  ses- 
sion of  the  Legislature,  approved  January  24,  1917,  pro- 
hibiting the  shipment  of  intoxicating  liquors  into  this 
State,  etc.  Act  13,  Acts  of  1917.  The  particular  sections 
necessary  for  a  construction  of  the  issues  raised  by  this 
appeal  are  sections  1, 16  and  17,  which  are  as  follows : 

**  Section  1.  That  it  shall  be  unlawful  for  any  rail- 
road company,  express  company,  or  other  common  car- 
rier, or  any  officer,  agent  or  employee  of  any  of  them,  or 
any  other  person,  to  ship  or  to  transport  into,  or  deliver 
in  this  State  in  any  manner  or  by  any  means  whatsoever, 
any  alcoholic,  vinous,  malt,  spirituous  or  fermented  liq- 
uors or  any  compound  or  preparation  thereof,  commonly 
called  tonic,  bitters  or  medicated  liquors,  from  any  other 
State,  Territory  or  district  of  the  United  States,  or  from 
any  foreign  country,  to  any  person,  firm  or  corporation 
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within  this  State,  when  the  said  liquors,  or  any  of  them, 
are  intended  by  the  person  interested  therein  to  be  re- 
ceived, possessed  or  sold,  or  in  any  manner  used  except 
as  provided  or  sold,  or  in  any  manner  used  except  as  pro- 
vided in  section  17.^' 

**  Section  16.  That  in  any  indictment  or  present- 
ment for  any  violation  of  this  act  it  shall  not  be  neces- 
sary to  negative  the  exceptions  herein  contained,  or  that 
the  liquors,  bitters  and  drinks  were  ordered  shipped, 
transported  or  delivered  for  any  of  the  purposes  set  out 
in  the  succeeding  section  hereof,  but  such  exceptions  may 
be  relied  upon  as  defense  and  the  burden  of  establishing 
the  same  shall  be  upon  the  persons  claiming  the  benefits 
thereof.'^ 

**  Section  17.  That  nothing  in  this  act  shall  make  it 
unlawful  (1)  for  any  priest  or  minister  of  any  religious 
denomination  or  sect  to  order  and  have  shipped  and  de- 
livered, wine  for  sacramental  purposes ;  nor  for  any  com- 
mon carrier,  corporation  or  person  to  ship,  transport, 
carry  or  deliver  wine  for  said  purposes  to  any  priest  or 
minister  of  any  religious  denomination  or  sect;  (2)  for 
any  person,  firm  or  institution  to  have  shipped  and  have 
delivered  alcohol  for  strictly  medicinal  or  mechanical 
purposes ;  but  records  shall  be  kept  by  the  carrier  or  de- 
livering party  of  all  such  wines  for  sacramental  purposes 
and  all  such  alcohol,  and  statements  thereof  shall  be  filed 
with  the  clerk  of  the  circuit  court  within  ten  days  after 
such  delivery.'' 

The  circuit  court,  in  effect,  instructed  the  jury  that 
the  express  company  delivered  the  alcohol  to  Wilson  at 
its  peril  and  that  the  question  of  its  good  faith  could  not 
be  considered  except  in  mitigation  of  the  punishment. 
The  court  likened  it  to  the  sale  of  liquor  to  a  minor  where 
such  sale  is  prohibited  by  statute.  In  Redmond  v.  State, 
36  Ark.  58,  the  court  held  that  one  who  sells  liquor  to  a 
minor  without  the  written  consent  of  his  parent  or  guar- 
dian, violates  the  statute,  although  he  is  informed  and  be- 
lieved at  the  time  that  the  minor  is  of  full  age.  The  court 
further  held  that  an  honest  mistake  as  to  the  minor's  age 
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would  mitigate  the  penalty.  It  is  insisted  that  by  analogy 
this  principle  controls  here.  We  do  not  think  so.  There 
the  prohibition  of  the  statute  was  absolute.  Under  the 
statute  one  could  not  sell  liquor  to  a  minor  without  the 
written  consent  of  his  parent  or  guardian,  and  a  sale 
made  to  him  without  such  consent  was  illegal,  whether 
the  seller  knew  him  to  be  a  minor  or  not.  The  offense 
was  one  where  guilty  intent  was  not  an  essential  ingre- 
dient in  its  commission  and  need  not  be  approved.  In 
short,  the  court  held  that  in  such  a  case  the  liquor  dealer 
acts  at  his  peril  and  must  ascertain  the  facts. 

(1-2)  Section  17  of  the  act  under  consideration  ex- 
pressly provides  that  it  is  not  unlawful  for  any  person, 
firm  or  institution  to  have  shipped  and  delivered  alcohol 
for  strictly  medicinal  and  mechanical  purposes.  It  was 
the  duty  of  the  express  company  as  an  interstate  common 
carrier  for  hire  to  receive  for  transportation  to  con- 
signees upon  its  line  in  the  State  of  Arkansas  any  article 
which  was  not  prohibited  by  the  laws  of  the  State.  There 
was  no  absolute  prohibition  against  delivering  alcohol, 
but  on  the  other  hand  the  act  made  it  expressly  lawful  to 
deliver  it  for  strictly  medicinal  or  mechanical  purposes. 
The  express  company  would  not  violate  the  statute  if  it 
delivered  the  alcohol  to  a  person  who  intended  to  use  it 
for  strictly  medicinal  or  mechanical  purposes.  The  ex- 
press company,  being  an  interstate  common  carrier 
and  having  a  public  duty  to  perform,  if  it  acted  with 
reasonable  care  or  due  caution  to  avoid  a  violation  of  the 
statute,  it  should  not  be  deemed  guilty.  Mr.  Bishop  says 
that  a  statute  will  not  generally  make  an  act  criminal, 
however  broad  may  be  its  language,  unless  the  offender's 
intent  concurred  with  his  act,  because  the  common  law 
does  not.  Bishop  on  Statutory  Crimes  (3  ed.),  §  132. 
Continuing  in  the  same  section,  the  learned  author  said : 

(3-4-5)  **One  who,  while  careful  and  circumspect,  is 
led  into  a  mistake  of  facts,  and,  doing  what  would  be  in 
no  way  reprehensible  were  they  what  he  supposes  them 
to  be,  commit  what  under  the  real  facts  is  a  violation  of  a 
criminal  statute,  is  guilty  of  no  crime ;  because  such  is  the 
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rule  of  the  common  law,  and  in  construction  it  restricts 
the  statute.  Yet  in  some  instances  of  this  sort  he  incurs 
a  civil  liability.^'  See  also  1  McClain  on  Criminal  Law, 
§  128;  Adams  Express  Co.  v.  Commonwealth  (Court  of 
Appeals  of  Kentucky),  169  S.  W.  603;  Adams  Express 
Co.  V.  Commonwealth  (Court  of  Appeals  of  Kentucky), 
112  S.  W.  577.  In  the  application  of  this  principle  the 
court  should  have  admitted  the  testimony  tending  to  show 
the  good  faith  of  the  express  company  as  a  defense  to  the 
action  and  the  court  erred  in  not  doing  so  and  in  limiting 
the  testimony  on  this  point  to  the  mitigation  of  the  pun- 
ishment. It  was  the  duty  of  the  express  company  in  re- 
ceiving and  carrying  the  alcohol  from  Poplar  Bluff,  Mis- 
souri, to  Pike  County,  Arkansas,  and  in  delivering  it  to 
Wilson  at  Murf reesboro  to  have  acted  in  good  faith  and 
to  have  acted  with  ordinary  care  or  due  caution  to  avoid 
a  violation  of  the  statute.  Common  carriers  are  required 
to  obey  the  law  in  like  manner  as  other  people  are  re- 
quired to  obey  it.  Its  agents  are  required  to  exercise 
the  same  judgment  as  a  reasonably  prudent  man  would 
be  required  to  exercise  in  the  conduct  of  his  own  business. 
In  short,  when  alcohol  is  shipped  from  a  point  out  of  this 
State  to  a  point  in  the  State  and  delivered  by  a  common 
carrier  to  a  person  in  this  State,  the  duty  devolves  upon 
the  carrier  to  use  reasonable  care  to  learn  for  what. pur- 
pose it  is  to  be  used,  and  it  can  only  deliver  the  alcohol 
when  in  the  exercise  of  such  reasonable  care  it  is  con- 
vinced that  the  alcohol  is  to  be  used  for  strictly  medicinal 
or  mechanical  purposes.  As  stated  in  Adams  Express 
Company  v.  Commonwealth,  169  S.  W.  603,  if  the  express 
company  acts  upon  reasonable  grounds  in  good  faith  after 
such  investigation  as  ordinary  care  requires,  and  is  mis- 
led, it  is  not  liable ;  otherwise,  it  is  liable.  So,  too,  in  the 
case  of  the  State  v.  Southern  Express  Co.,  66  So.  115,  in 
discussing  this  question,  the  Supreme  Court  of  Alabama 
said : 

**If  in  good  faith  and  after  proper  investigation  a 
common  carrier  of  interstate  commerce  delivered  liquors 
to  a  consignee  without  any  knowledge  upon  its  part  that 
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such  liquors  are  intended  by  the  consignee  for  illegal  use, 
then  such  carrier  can  not,  we  think,  be  held  to  have  vio- 
lated any  law  of  this  State.'' 

In  the  case  of  Jos.  Clark  Distilling  Co.  v.  Western 
Maryland  Railroad  Co.,  219  Fed.  334,  the  court  held: 

**  Where  intoxicating  liquors  are  offered  to  a  carrier 
for  transportation  from  Maryland  into  West  Virginia, 
for  the  alleged  personal  use  of  the  consignee,  the  carrier 
is  not  bound  at  his  peril  to  make  sure  that  the  liquors  are 
not  intended  to  be  used  contrary  to  the  laws  of  such  State, 
but  is  only  required  to  act  in  good  faith  in  a  feona  fide 
effort  to  prevent  its  instrumentalities  being  used  to  aid 
a  violation  of  the  law. ' '    The  court  said : 

**  In  this  case  nothing  need  be  decided  other  than  that 
the  defendant  as  a  common  carrier  is  bound  to  receive  for 
shipment,  and  to  transport  and  deliver  in  West  Virginia, 
such  liquors  as  are  intended  solely  for  the  personal  use 
of  the  consignee,  even  though  the  orders  for  them  had 
been  solicited  by  letters  mailed  at  points  outside  the 
State.  It  has  no  right  to  accept  for  shipment,  or  to  de- 
liver in  West  Virginia,  liquors  which  are  intended  by  any 
person  interested  therein  to  be  used  in  any  way  forbid- 
den by  the  law  of  that  State. 

It  is  not  bound  at  its  peril  to  make  sure  that  no  liq- 
uor transported  by  it  is  intended  to  be  used  contrary  to 
the  State  law.  It  need  not  create  or  maintain  any  spe- 
cial staff  of  investigators  or  detectives  to  aid  it  in  deter- 
mining such  questions.  It  must,  however,  act  in  good 
faith.  Its  agents  and  employees  who  handle  such  ship- 
ments for  it  must  keep  their  eyes  open,  and  must  exercise 
common  sense  to  prevent  it  and  its  instrumentalities  be- 
ing used  as  aids  in  violation  of  the  law." 

(6)  The  question  of  the  ^ood  faith  of  the  express 
compan;^  in  delivering  the  alcohol  to  Wilson  was  a  ques- 
tion of  fact  for  the  jury  in  this  case  and  the  court  shpuld 
have  instructed  the  jury  as  above  indicated. 

For  the  error  in  not  doing  so,  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial. 
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Thompson  v.  State. 
Opinion  delivered  Jnly  9,  1917. 

1.  Appeal  and  error — preserving  exceptions. — The  facts  upon 
which  an  assignment  of  error  are  based  must  be  set  forth  in  a  bill  of 
exceptions,  and  not  merely  in  the  motion  for  a  new  trial,  as  the  latter 
operates  only  as  an  assigninent  of  error  and  not  as  an  authoritative 
narrative  of  the  incidents  of  the  trial. 

2.  Criminal  law — reasonable  doubt. — Where  the  court  instructed 
the  jury  that  the  presumption  of  ii^Viocence  attended  the  defendant 
throughout  the  trial,  and  that  the  State  must  establish  guilt  beyond  a 
reasoi^ble  doubt,  it  was  not  error  to  refuse  to  instruct  the  jury  that  if 
the  facts  and  circimistances  in  proof  were  susceptible  of  two  con- 
structions, one  of  guilt  and  the  other  of  irinocence,  that  it  was  the 
duty  of  the  jifry  to  acquit. 

3 .  New  trial — ^newly-discovered  evidence — discretion  of  court. — 
A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence 
is  left  to  the  sound  discretion  of  the  trial  judge,  and  this  court  will 
not  disturb  the  ruling  unless  there  has  been  an  abuse  of  that  dis- 
cretion. 

Appeal  from  Pope  Circuit  Court;  A.  B.  Priddy, 
Judge ;  aflBrmed.  ^ 

U.  L.  Meade,  R.  W.  Holland  and  J.  T.  Bullock,  for 
appellant. 

1.  The  verdict  is  not  supported  by  the  evidence. 
Thompson's  explanation  of  his  possession  of  the  cotton 
Was  sufficient  and  is  corroborated. 

2.  All  the  character  witnesses  (except  one)  stated 
that  his  reputation  was  good, 

3.  In  his  explanation  as  to  how  he  got  the  $309 
spent,  he  became  confused  and  merely  made  a  mistake. 

4.  A  new  trial  should  have  been  granted  for  newly- 
discovered  evidence.    86  Ark.  481. 

5.  Instruction  No.  2  for  appellant  should  have  been 
given.  58  Ark.  478.  Other  cases  on  conflicting  presump- 
tions are  97  Ark.  212 ;  34  Id.  511 ;  59  Id.  411. 

6.  The  questions  and  conduct  of  the  State's  attor- 
ney were  improper  and  prejudicial. 

7.  Instruction  No.  3,  asked  by  appellant,  correctly 
states  the  law.    No.  5,  given  for  the  State,  is  inaccurate 
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and  misleading.  Appellant  was  tried  upon  statements 
not  tnie  and  since  shown  to  be  untrue.  The  evidence  of 
mistake  is  undisputed. 

John  D.  ArbucJde,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  burden  was  on  appellant  to  show  affirma- 
tively that  the  rulings  of  the  court  were  erroneous.  All 
doubts  are  resolved  in  favor  of  the  court's  rulings.  85 
Ark.  514 ;  95  Id.  588 ;  84  Id.  342 ;  96  Id.  627.  But  no  objec- 
tions  were  made  to  any  statements  of  counsel,  nor  any 
request  made  to  instruct  the  jury  to  disregard  them.  It 
is  too  late  after  verdict.  100  Ark.  107 ;  91  Id.  93 ;  104  Id. 
397;  103  Zd.  505. 

2.  The  objections  to  the  testimony  of  Line  and 
Shoptaw  are  not  well  taken. 

3.  In  a  prosecution  for  larceny,  it  is  competent  to 
prove,  and  is  an  evidence  of  guilt,  that  a  defendant  vol- 
untarily paid  or  offered  to  pay  the  value  of  the  stolen 
property.  121  N.  C.  606.  No  objections  were  made  as 
to  the  questions  being  leading. 

4.  There  was  no  error  in  permitting  the  State  to  ask 
on  cross-examination  as  to  the  reputation  of  defendant 
for  honesty,  etc.,  after  the  alleged  offense ;  nor  in  asking 
Ledf ord  if  his  brother-in-law  had  not  been  in  the  peni- 
tentiary.   No  prejudice  resulted. 

5.  The  admission  of  incompetent  testimony  is  not 
prejudicial  where  the  facts  it  tends  to  prove  are  ad- 
mitted.   85  Ark.  123 ;  84  Id.  16 ;  88  Id.  135 ;  91  Id.  576. 

6.  There  is  no  error  in  the  instructions.  Those 
given  state  the  law.  Besides  the  objections  were  gen- 
eral. 91  Ark.  555;  83  Id.  119.  Those  asked  were  erro- 
neous. 

7.  One  seeking  a  new  trial  for  newly-discovered  evi- 
dence must  support  it  by  affidavits  of  the  witnesses  by 
whom  he  proposes  to  prove  the  facts.  29  Ark.  62 ;  28  Id. 
121.  Due  diligence  was  not  shown,  nor  surprise.  The 
matter  was  within  the  sound  discretion  of  the  court.  41 
Ark.  229;  54  Id.  364;  28  Id.  124;  13  Id.  362. 
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Mcculloch,  C.  J.  The  defendant,  J.  M.  Thomp- 
son,  was  indicted  by  the  grand  jury  of  Pope  County  for 
the  crime  of  grand  larceny,  the  charge  being  that  he  stole 
a  bale  of  cotton  from  XJ.  G.  Shoptaw,  and  on  trial  of  the 
case  the  jury  returned  a  verdict  finding  the  defendant 
guilty  of  the  offense  charged  in  the  indictment. 

The  evidence  adduced  by  the  State  on  the  trial  of  the 
case  tended  to  show  that  defendant  stole  three  bales  of 
cotton  from  the  gin  yard  of  Shoptaw  and  carried  them 
to  Eussellville  and  sold  them.  The  proof  shows  that  the 
bales  of  cotton  in  question  were  ginned  on  October  16  and 
17, 1916,  and  Shoptaw  testified  that  he  missed  them  from 
the  gin  yard  on  October  19,  1916,  and  later  found  the 
three  bales  at  the  cotton  yard  in  Eussellville  and  identi- 
fied them  as  being  the  same  bales  of  cotton  that  had  been 
taken  from  his  yard.  He  identified  one  of  the  bales  by 
the  number  and  the  peculiarity  of  the  lettering,  and  testi- 
fied that  the  initials  which  had  been  stamped  on  the  bale 
at  the  gin  were  rubbed  out  with  dirt.  He  identified  each 
of  the  three  bales  also  by  peculiarity  in  shape  by  reason 
of  the  shape  of  the  press.  There  is  little,  if  any,  contro- 
versy as  to  the  identity  of  the  three  bales  of  cotton  found 
at  the  cotton  yard  in  Eussellville  as  being  the  same  which 
were  stolen  from  Shoptaw 's  gin  yard,  nor  is  there  any 
controversy  as  to  the  fact  that  defendant  took  those  three 
bales  of  cotton  to  Eussellville  and  sold  them.  Defendant 
admitted  that  fact  when  he  was  arrested,  and  also  testi- 
fied on  the  trial  that  he  carried  the  bales  of  cotton  to  Eus- 
sellville and  sold  them.  He  denied,  however,  that  he  took 
the  cotton  from  the  gin  yard,  and  testified  that  they  were 
put  into  his  possession  by  a  stranger  who  gave  the  name 
of  Hunt.  His  narrative  of  the  circumstances  is  that  he 
was  engaged  in  hauling  hay  at  the  time  and  about  day- 
break on  October  18  started  out  on  his  day's  hauling  with 
an  empty  wagon  and  came  upon  a  stranger  on  the  road 
with  three  bales  of  cotton  on  a  wagon,  and  that  the  man 
claimed  that  his  team  had  broken  down  on  him,  and  of- 
fered to  pay  defendant  to  haul  the  cotton  to  Eussellville. 
Defendant  testified  that  the  man  told  him  he  would  give 
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him  $1  to  haul  the  cotton  to  Russellville,  and  wonld  pay 
more  if  he  (defendant)  **was  put  to  any  extra  trouble.  ^^ 
He  testified  that  he  took  the  cotton  on  his  wagon  and  of- 
fered to  let  the  man  ride  to  town  with  him,  but  that  the 
man  declined  on  the  ground  that  he  was  wet  and  pre- 
ferred to  walk.  Defendant  stated  that  when  he  got  to 
Russellville  the  man  asked  him  to  sell  the  cotton  for  him, 
and  he  went  around  to  the  cotton  buyers  and  sold  it  and 
collected  the  money  (about  $265)  and  carried  it  back  to 
Hunt  at  the  wagon  yard  and  delivered  it  to  him,  Hunt  at 
the  same  time  paying  him  $1  for  the  hauling.  He  testi- 
fied that  he  heard  that  Hunt  lived  up  about  Dover  some- 
where, but  had  made  inquiry  and  could  not  find  him. 

The  proof  on  the  part  of  the  State  was  that  defend- 
ant on  that  day  paid  out  the  sum  of  $309  to  different  par- 
ties on  debts  that  he  owed.  He  claimed  that  he  paid  the 
debts  with  his  own  money,  and  that  he  had  accumulated 
the  funds  by  the  sale  of  cotton  out  of  his  own  crop  gath- 
ered and  sold  before  that  time.  The  State  made  out  a 
strong  case  of  circumstantial  evidence  against  defendant 
by  reason  of  his  possession  of  the  recently  stolen  cotton. 
His  explanation  of  his  possession  is  far  from  satisfac- 
tory— at  least  the  jury  had  the  right  to  so  regard  it — ^and 
defendant's  conduct  was,  to  say  the  least  of  it,  very  sus- 
picious. His  narrative  of  facts  concerning  his  possession 
of  the  cotton  is  corroborated  to  some  extent  by  the  testi- 
mony of  other  witnesses,  but  it  can  not  be  said  that  his 
evidence  entirely  breaks  the  force  of  the  circumstances 
proved  in  the  case,  and  we  think  that  the  testimony 
abundantly  sustained  the  verdict. 

(1)  The  first  assignment  of  error  in  the  mption  for 
new  trial  relates  to  alleged  misconduct  of  special  counsel 
for  the  prosecution  in  the  opening  statement  to  the  jury, 
but  the  bill  of  exceptions  does  not  show  that  any  such  in- 
cident occurred  as  set  out  in  the  motion.  In  that  state  of 
the  record  we  can  not  see  that  there  was  any  misconduct 
or  that  anything  prejudicial  to  defendant  in  that  respect 
occurred.  The  facts  upon  which  the  assignment  of  error 
are  based  must  be  set  forth  in  a  bill  of  exceptions,  as  the 
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motion  for  new  trial  operates  only  as  assignment  of  er- 
ror and  not  as  an  authoritative  narrative  of  the  incidents 
of  the  trial. 

The  next  assignment  of  error  relates  to  the  giving 
of  instruction  No.  5,  on  the  subject  of  proof  of  the  general 
reputation  of  defendant  for  honesty.  Defendant's  coun- 
sel offered  testimony  to  establish  his  reputation  in  the 
community  for  honesty,  and  the  State  on  rebuttal  made 
a  counter  attack  on  his  reputation.  The  court  gave  the 
instruction  complained  of,  but  we  find  no  prejudicial  er- 
ror in  it.  Defendant  asked  the  court  to  give  an  instruc- 
tion in  substance  the  same  as  the  one  given,  but  the  court 
refused  to  give  it  on  the  ground  that  the  refused  instruc- 
tion was  already  fully  covered  by  the  one  given.  The 
only  objection  made  here  to  the  instruction  is  that  its  tend- 
ency was  to  minimize  the  effect  of  the  testimony  relat- 
ing to  defendant's  reputation.  It  is  not  claimed  that  the 
court  in  express  language  undertook  to  instruct  the  jury 
on  the  weight  of  that  testimony,  but  it  is  merely  claimed 
that  the  extent  of  the  details  of  the  instruction  might  have 
had  the  effect  on  the  minds  of  the  jury  of  minimizing  the 
importance  of  that  feature  of  the  testimony.  We  do  not 
think  that  the  instruction  is  open  to  that  attack,  and  we 
can  discover  no  prejudicial  effect  which  could  reasonably 
have  resulted. 

(2)  The  next  assignment  of  error  is  as  to  the  re- 
fusal of  the  court  to  give  instruction  No.  2,  requested  by 
defendant,  as  follows : 

*'You  are  instructed  that  if  the  facts  and  circum- 
stances in  this  case  are  susceptible  of  either  of  two  con- 
structions, one  pointing  to  the  guilt  of  the  defendant  and 
the  other  to  his  innocence,  it  will  be  your  duty  to  adopt 
the  construction  consistent  with  the  innocence  of  the  de- 
fendant and  acquit  him." 

The  court  gave  an  instruction  on  the  subject  of  rea- 
sonable doubt,  telling  the  jury,  in  substance,  that  the  pre- 
sumption of  innocence  attended  the  defendant  through- 
out the  trial  and  that  it  devolved  upon  the  State  to  estab- 
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lish  his  guilt  beyond  a  reasonable  doubt-  After  having 
given  that  instruction,  it  was  not  error  to  refuse  to  give 
the  other  one  requested  by  defendant  on  the  same  sub- 
ject. Green  v.  State,  38  Ark.  304;  Reed  v.  State,  54  Ark. 
621.  This  view  of  the  matter  is  not  in  conflict  with  the 
decision  of  this  court  in  Holder  v.  State,  58  Ark.  473, 
where  it  was  held  that  the  trial  court  err^d  by  modifying 
an  instruction  so  as  to  tell  the  jury  that  although  the 
facts  proved  were  consistent  with  defendant's  innocence, 
the  jury  were  not  bound  to  acquit  him  unless  they  had  a 
reasonable  doubt  of  his  guilt. 

(3)  The  only  remaining  assignment  of  error  ar- 
gued on  the  brief  of  counsel  is  that  a  new  trial  ought  to 
have  been  granted  for  newly-discovered  evidence.  After 
the  verdict  was  rendered  counsel  presented  affidavits 
showing  that  he  had  made  a  mistake  in  his  testimony  con- 
cerning the  times  he  had  sold  a  part  of  the  cotton  out  of 
his  own  crop  that  season,  and  that  he  had  been  led  into 
that  mistake  by  an  erroneous  sales  account  furnished  him 
by  a  firm  of  merchants  to  whom  he  sold  his  cotton.  The 
point  of  the  newly-discovered  testimony  was  that  it  would 
tend  to  strengthen  defendant's  contention  that  he  had 
sold  a  sufficient  quantity  of  cotton  before  October  18  to 
raise  the  amount  of  funds  which  he  used  on  that  day  in 
paying  his  own  debts.  We  have  often  held  that  a  mo- 
tion for  new  trial  on  the  ground  of  newly-discovered  evi- 
dence is  left  to  the  sound  discretion  of  the  trial  judge  and 
that  this  court  will  not  disturb  the  ruling  unless  there  has 
been  aii  abuse  of  that  discretion.  In  this  case  the  trial 
judge  might  very  well  have  taken  the  view  that  it  was 
defendant's  own  fault  that  he  had  not  possessed  himself 
of  accurate  information  concerning  the  date  of  the  sales 
of  his  own  cotton.  He  was  a  small  farmer  and  raised 
only  five  or  six  bales  of  cotton  that  year  and  it  was  a 
matter  within  his  own  knowledge  and  he  ought  to  have 
taken  the  pains  to  be  accurate  in  his  testimony  and  not 
wait  until  after  trial  to  bring  forth  matter  which  would 
operate  as  a  circumstance  in  support  of  his  claim  of  inno- 
cence.   In  other  words,  it  was  a  matter  of  discretion  for 
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the  trial  court  to  determine  whether  he  had  displayed 
a  sufficient  amount  of  diligence  to  produce  the  evidence 
which  he  now  offers  in  the  event  of  new  triaL 

We  are  unable  to  find  any  error  in  the  record,  and, 
as  the  verdict  is  supported  by  sufficient  evidence,  it  fol- 
lows that  the  judgment  must  be  affirmed,  and  it  is  so 
ordered. 


St.  Louis,  Ibon  Mountain  &  Southern  Railway 
Company  v.  State. 

Opinion  delivered  July  9,  1917. 

Interstate  commbrce — confuct  between  interstate  and  intra- 
state FREIGHT  RATES. — Where  the  Interstate  Commerce  Commission 
has  fixed  a  reasonable  interstate  freight  rate  upon  certain  commodi- 
ties, the  carrier  may  remove  discrimination  as  to  the  same  by  placing 
the  intrastate  rate  upon  the  same  commodities  at  the  same  amount. 

Appeal  from  Lee  Circuit  Court;  J.  M.  Jackson, 
Judge;  reversed. 

Edward  J.  White,  Henry  G.  Herbel,  Fred  G.  Wright 
of  St.  Louis,  Mo.,  and  Troy  Pace  and  W.  R.  Satterfield, 
for  appellant. 

1.  The  demurrer  to  the  answer  should  have  been 
overruled.  A  carrier  may  apply  on  intrastate  traffic 
moving  over  the  same  rails,  between  the  same  points,  a 
freight  rate  that  has  been  declared  by  the  Interstate 
Commerce  Commission  to  be  reasonable  on  interstate 
traffic,  moving  between  the  same  points  in  order  to  re- 
move a  discrimination  between  such  rates.  234  U.  S.  342 ; 
205  Fed.  380;  38  L  C.  C.  459;  Rowland  v.  R.  R.  Comrs., 
etc.,  244  U.  S.  106 ;  Am.  Exp.  Co.  v.  State,  244  U.  S.  617. 

John  D.  Arhuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

The  demurrer  was  properly  sustained.  The  order 
of  the  Literstate  Commerce  Commission  alone  can  not 
annul  the  lawfully  established  intrastate  rates  of  a  State, 
and  the  opinion  in  234  U.  S.  342,  when  properly  construed 
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does  not  recognize  any  such  power.  The  Interstate  Com- 
merce Commission  has  no  power  to  prescribe  or  enforce 
minimum  rates.  The  Arkansas  Railroad  Commission  is 
given  power  to  make  the  rates  thai  must  he  charged  by 
all  common  carriers  in  this  State.  But  not  so  with  the 
powers  of  the  Interstate  Commerce  Commission.  Its 
powers  are  set  forth  in  section  15,  act  February  4,  1887, 
as  amended  by  act  June  29, 1906,  and  June  18, 1910.  See 
169  U.  S.  466;  156  Id.  649;  183  Fed.  427;  149  U.  S.  777; 
178  Fed.  261;  184  Id.  118;  230  U.  S.  417,  421-3;  161  N. 
W.  132. 

SMITH,  J.  This  suit  was  brought  to  recover  the 
statutory  penalty  for  a  charge  made  on  two  intrastate 
shipments  of  lumber  in  excess  of  the  rate  fixed  for  such 
service  by  the  Arkansas  Railroad  Commission.  A  charge 
of  four  cents  per  hundred  pounds  was  made,  whereas  the 
rate  fixed  by  the  Arkansas  Railroad  Commission  for  the 
service  charged  for  was  three  and  one-half  cents  per  hun- 
dred pounds. 

The  railway  company  admitted  making  the  charge  in 
excess  of  the  rate  fixed  by  the  Arkansas  Railroad  Com- 
mission, and,  in  justification  of  its  action  in  so  doing,  set 
up  the  following  facts : 

That  the  Memphis  Freight  Bureau  of  Memphis, 
Tennessee,  for  and  on  behalf  of  numerous  persons  en- 
gaged in  business  in  that  city,  on  June  22,  1914,  filed  its 
complaint  before  the  Interstate  Commerce  Commission 
against  the  defendant,  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company,  and  other  railroads,  which  said 
proceeding  is  known  as  7030  on  the  docket  of  the  Inter- 
state Commerce  Commission,  entitled  ^^  Memphis  Freight 
Burea/u  et  al.  v.  St,.  Louis,  Iron  Moxmtam  &  Southerti 
Railway  Company  et  al./'  in  which  said  complaint  it  was 
charged  and  alleged  that  the  defendant  railway  company 
and  other  common  carriers  operating  in  the  territory 
were  charging  rates,  for  the  transportation  of  lumber  in 
carload  lots,  from  points  on  the  line  of  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  and  other 
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common  carriers  in  Arkansas  and  Louisiana  to  Memphis,, 
which  were  unreasonable  and  unduly  prejudicial  to  job- 
bers doing  business  in  the  city  of  Memphis.  That,  after 
a  full  hearing  of  all  parties  interested,  the  filing  of  briefs 
and  the  making  of  oral  arguments,  said  cause  was  sub- 
mitted to  the  Interstate  Commerce  Commission  for  its 
decision  on  April  27,  1915,  and  said  commission,  on  May 
9,  1916,  rendered  its  decision  and  filed  its  report  and 
order. 

That  by  said  report  the  commission  found  that  the 
said  rates  charged  by  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  and  other  common  carriers, 
on  shipments  of  lumber  in  carload  lots  from  points  on 
their  lines  in  Arkansas  and  Louisiana  to  Memphis,  Ten- 
nessee, were  just  and  reasonable,  these  rates  having  been 
approved  by  the  Interstate  Commerce  Commission.  That 
the  Railroad  Commission  of  Arkansas  had  established  a 
tariflf  regulating  freight  charges  within  the  State  of  Ark- 
ansas to  be  collected  by  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  and  other  common  carriers 
on  lumber  in  carload  lots  from  one  point  in  the  State  of 
Arkansas  to  other  points  in  said  State,  and  the  rates 
which  were  being  charged  from  points  within  the  State 
of  Arkansas  to  Memphis,  Tennessee,  exceeded  more  than 
one  cent  per  hundred  pounds  the  rates  contempora- 
neously applied  by  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  and  other  like  carriers  for  the 
transportation  of  like  shipments  for  like  distances  be- 
tween points  in  Arkansas  under  such  tariff  made  by  the 
said  Railroad  Commission  of  Arkansas,  and  the  Inter- 
state Conamerce  Conmaission  found  and  held  that  these 
rates  subject  Memphis  to  undue  and  unreasonable  preju- 
dices and  disadvantages.  That  the  said  Interstate  Com- 
merce Commission,  upon  so  finding,  issued  its  order, 
7030,  in  which,  among  other  things,  it  notified  and  or- 
dered the  defendants,  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  and  other  common  carriers,  to 
cease  and  desist,  on  or  before  August  1,  1916,  and  there- 
after, from  publishing,  demanding,    or    collecting    any 
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rates,  for  the  transportation  of  lumber,  in  carload  lots, 
from  points  on  their  lines  in  the  State  of  Arkansas  to 
Memphis,  Tennessee,  which  exceeded,  by  more  than  one 
cent  per  hundred  pounds,  the  rates  contemporaneously 
applied  by  said  common  carriers  to  the  transportation  of 
like  shipments,  for  corresponding  distances,  between 
points  in  Arkansas.  A  copy  of  said  findings^  report  and 
order  were  attached,  marked  Exhibit  **A,"  and  made  a 
part  of  the  answer. 

That,  in  obedience  to  said  order  of  the  Interstate 
Commerce  Commission,  the  defendants  filed,  before  the 
Interstate  Commerce  Commission,  what  is  known  as  Sup- 
plement 18  to  Missouri  Pacific  Tariff  No.  1110-F,  and 
which  took  effect,  upon  the  class  of  freight  herein  men- 
tioned, August  1, 1916.  That  said  tariff  was  issued  June 
28,  1916,  duly  filed  with  the  Interstate  Commerce  Com- 
mission and  approved  by  it  as  Supplement  No.  18  to  I.  C. 
C.  No.  A-2887.  That,  in  this  tariff,  the  rates  were  ad- 
justed and  filed  to  conform  to  the  order  of  the  Interstate 
Commerce  Commission  hereinbefore  mentioned. 

That,  shortly  after  said  tariff  was  filed  with  the  In- 
terstate Commerce  Commission,  and  before  it  became  ef- 
fective, vigorous  protest  was  filed  against  it  by  numer- 
ous shippers  of  lumber  and  other  commodities  named 
therein  with  the  Interstate  Commerce  Commission,  which 
was  therein  requested  to  suspend  said  rates,  as  it  had  the 
right  and  power  to  do  under  section  15  of  the  act  to  regu- 
late commerce ;  but,  after  due  consideration  of  said  pro- 
test, it  refused  to  suspend  said  tariff,  but  permitted  it  to 
go  into  effect. 

That,  prior  to  this  time,  the  Railroad  Commission  of 
Arkansas  had  put  into  effect  what  is  known  as  Standard 
Freight  Distance  Tariff  No.  5,  to  regulate  freight  charges 
on  the  class  of  freight  herein  mentioned  between  points 
in  the  State  of  Arkansas.  The  defendants  asked  that 
the  Arkansas  Railroad  Commission  make  its  rates  in  com- 
pliance with  the  order  of  the  Interstate  Commerce  Com- 
mission, so  as  not  to  make  the  rate,  on  the  class  of  mate- 
rial herein  mentioned,  between  points  in  the  State  of  Ark- 
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ansas,  more  than  one  cent  per  one  hundred  pounds  less 
than  the  rates  fixed  by  the  Interstate  Commerce  Commis- 
sion tariff  above  mentioned ;  but  the  said  Arkansas  Rail- 
road Commissidn  refused  so  to  do;  therefore,  it  became 
necessary,  in  order  for  the  defendants  to  comply  with  the 
order  of  the  Interstate  Commerce  Commission,  to.  put 
into  effect  a  tariff,  for  shipment  of  said  material  between 
points  in  Arkansas,  which  would  not  be  more  than  one 
cent  per  hundred  pounds  less  than  the  rate  checked  in  to 
comply  with  the  order  of  the  Interstate  Commerce  Com- 
mission, and,  in  obedience  to  said  order  of  the  Interstate 
Conmaerce  Commission,  defendant  did  put  into  effect, 
August  1, 1916,  its  tariff  known  as  Tariff  5807,  eliminat- 
ing discrimination  as  ordered  by  the  Interstate  Com- 
merce Commission,  and  under  such  tariff  the  correct, 
proper  and  legal  charge  upon  the  shipments  mentioned 
and  complained  of  in  the  complaint  herein  was,  and  is, 
four  cents  per  one  hundred  pojmds. 

That  defendants  have  been  charging,  and  are  charg- 
ing, the  rates  mentioned  in  said  Tariff  No.  5807,  for  ship- 
ment of  the  material  herein  mentioned,  in  carload  lots, 
between  points  in  Arkansas,  in  order  to  comply  with  said 
order  of  the  Interstate  Commerce  Commission.  That  the 
said  rates  are,  in  no  case,  higher  than  those  filed  with 
the  Interstate  Commerce  Commission,  but  are  one  cent 
per  one  hundred  pounds  less  than  the  rates  to  Memphis 
for  similar  distances. 

The  defendants  state  that  it  is  impossible  for  them  to 
comply  with  the  opinion  and  order  of  the  Interstate  Com- 
merce Commission,  marked  Exhibit  **A''  hereto,  and 
with  the  tariff  of  the  Arkansas  Railroad  Commission 
hereinbefore  referred  to  as  Standard  Freight  Distance 
Tariff  No.  5,  without  charging  interstate  rates  and  estab- 
lishing lower  classifications,  ratings  and  exceptions  than 
were  found  reasonable  by  the  Interstate  Commerce  Com- 
mission, and  that  the  said  order  of  the  Interstate  Com- 
merce Commission  and  the  rates  fixed  by  the  Arkansas 
Railroad  Commission  are  in  direct  and  irreconcilable 
conflict,  and  defenfJants  allege  that  the  rates  fixed  by  the 
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Arkansas  Railroad  Commission,  in  its  Standard  Freight 
Distance  Tariff  No.  5,  on  the  material  mentioned  in  said 
order  of  the  Interstate  Commerce  Commission,  are  null, 
void  and  of  no  effect. 

To  this  answer  a  demurrer  was  filed,  upon  the  ground 
that  the  facts  recited  did  not  constitute  a  defense  to  the 
complaint  of  the  State,  and,  upon  the  hearing  thereof, 
the  demurrer  was  sustained,  and,  defendants  refusing  to 
plead  further,  the  statutory  penalty  was  imposed,  and 
this  appeal  has  been  prosecuted  to  reverse  that  action. 

Upon  the  authority  of  the  case  of  Houston,  East  dt 
West  Texas  Ry.  Co,  and  Houston  &  Shreveport  R.  R.  Co. 
et  al.,  Appellants,  v.  United  States,  the  Interstate  Com- 
merce Commission  et  al.,  234  U.  S.  342,  generally  referred 
to  as  the  Shreveport  case,  the  State  concedes  the  power 
of  the  Interstate  Commerce  Commission  to  make  the  or- 
der set  out  in  the  answer  of  the  railway  company;  but 
the  State  does  not  concede  that  the  effect  of  this  order  is 
to  nullify  the  rates,  or  any  of  the  rates,  prescribed  by  the 
Arkansas  Railroad  Commission,  or  to  justify  the  railway 
company  in  ignoring  said  rates. 

It  is  said  that  this  is  true  because  the  Interstate  Com- 
merce Commission  does  not  prescribe,  and  has  not  pre- 
scribed, minimum  rates,  but  has  prescribed  only  maxi- 
mum rates,  and  it  is  argued  that  the  railway  company 
can  comply  with  the  order  of  both  the  Interstate  Com- 
merce Commission  and  the  rates  fixed  by  the  Arkansas 
Railroad  Comimission  by  the  simple  expedient  of  reduc- 
ing its  interstate  rates  to  a  point  where  they  will  not  ex- 
ceed, by  one  cent  per  one  hundred  pounds,  the  tariff  rates 
fixed  by  the  Arkansas  Railroad  Commission. 

We  think  this  argument  does  not  properly  take  into 
account  the  far-reaching  effect  of  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  the  Shreveport  case, 
supra,  and  we  become  convinced  of  this  when  we  read  the 
amplification  of  that  opinion,  and  its  application  to  the 
facts  recited,  in  the  recent  case  of  American,  Express  Co. 
el  al,,  Plaintiffs  in  Error,  v.  The  State  of  South  Dakota 
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ex  rel,  et  al.,  244  U.  S.  617.  This  last  opinion  was  handed 
down  by  the  Supreme  Court  of  the  United  States  on  June 
11, 1917. 

The  material  facts  out  of  which  the  litigation  arose 
which  was  terminated  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Shreveport  case,  su- 
pra,  are  substantially  similar  to  the  facts  of  the  instant 
case.  Complaint  was  made  to  the  Interstate  Commerce 
Commission  of  rates  which  were  alleged  to  be  discrimi- 
nating against  Shreveport.  This  discrimination  grew 
out  of  compliance  with  the  intrastate  rates  fixed  by  the 
Bailroad  Commission  of  Texas.  The  Interstate  Com- 
merce Commission  made  substantially  the  same  order  as 
was  made  in  the  instant  case,  and  this  order  was  reviewed 
by  the  Commerce  Court,  and  its  action  affirmed  in  an 
opinion  by  that  court.  See  Texas  S  Pacific  Ry.  Co.  v. 
United  States  {Interstate  Commerce  Commission  et  al., 
Interveners),  205  Fed.  380. 

In  that  case  it  was  said  that  interstate  carriers  had 
the  lawful  right  to  charge  the  maximum  rate  approved 
by  the  Interstate  Commerce  Commission,  and  this  and 
other  cases  appear  to  settle  the  law  definitely  to  be,  in 
any  collateral  inquiry,  that  the  rate  is  reasonable  which 
the  Interstate  Commerce  Commission  has  approved,  and 
that  railroads  have  the  right  to  charge  the  maximum 
rates  thus  fixed  and  approved,  and  it  was  there  expressly 
held  that,  when  an  interstate  rate  had  been  thus  approved 
and  held  reasonable,  the  carrier  was  at  liberty  to  raise 
the  intrastate  rates  to  a  level  with  that  rate,  and  could  not 
be  compelled  to  reduce  such  reasonable  interstate  rates 
to  a  level  with  the  current  intrastate  rates.  That  the  au- 
thority of  Congress  was  clear  to  prevent  the  interstate 
carrier  from  unjustly  discriminating  in  its  rates  in  favor 
of  one  person  or  locality  against  another  person  or  local- 
ity under  substantially  similar  conditions  of  traffic,  and, 
in  discussing  how  the  carrier  might  avoid  the  discrimina- 
tion, the  court  there  said : 

**But  if  the  action  of  the  Texas  commission  regard- 
ing these  intrastate  rates  is  in  derogation  of  the  regulat- 
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ing  power  of  Congress,  the  petitioner  is  not  bound  by  that 
action,  but  has  the  right  to  readjust  its  schedules  in  con- 
formity with  the  order  of  the  Interstate  Commerce  Com- 
mission.'' 

In  the  same  opinion  it  was  also  said :  / 

**The  commission  also  found  by  necessary  inference, 
as  its  order  clearly  indicates,  that  the  interstate  commod- 
ity rates  in  question  were  not  unreasonable,  and  this  in 
effect  sanctioned  the  continuance  of  those  rates.  It  is 
likewise  a  necessary  inference  from  the  report  and  order 
that  the  unlawful  discrimination  against  Shreveport,  so 
far  as  commodity  rates  are  concerned,  was  caused  by  the 
imposition  of  intrastate  rates  which  are  lower  than  peti- 
tioner is  justly  entitled  to  charge.  This  being  so,  it  fol- 
lows that  petitioner  is  at  liberty  and  has  the  right  to  com- 
ply with  the  commission's  order  by  making  a  proper  in- 
crease of  its  Texas  rates.  Indeed,  since  its  interstate 
rates  are  not  excessive,  such  an  increase  appears  to  be 
the  only  method  of  compliance  which  would  be  just  to 
both  shipper  and  carrier. 

**  When  this  order  was  made,  upon  the  facts  so  ascer- 
tained and  reported,  it  had  the  effect,  in  our  judgment,  of 
relieving  petitioner  from  further  obligation  to  observe 
the  intrastate  rates  which  the  Texas  authorities  had  pre- 
scribed. The  petitioner  was  no  longer  under  compulsion 
in  respect  of  those  rates,  because  the  rate  situation  dis- 
closed by  the  inquiry  was  subject  in  its  entirety  to  the 
provisions  of  the  Federal  statute  and  the  administrative 
control  of  the  commission.  The  order  of  the  conimission 
therefore  operated  to  release  petitioner  as  regards  the 
intrastate  rates  in  question,  from  the  restraint  imposed 
by  the  State  of  Texas ;  and  thereupon  petitioner  became 
entitled,  if  it  did  not  choose  to  reduce  its  interstate  rates, 
to  comply  with  the  order  by  advancing  its  Texas  rates 
sufficiently  to  remove  the  forbidden  discrimination.  Its 
obedience  was  due  to  the  superior  authority,  and  it  ceased 
to  be  bound  by  any  inconsistent  obligations.  *  *  *  It  is  suf- 
ficient to  hold,  as  we  do,  that  petitioner  can  not  resist  the 
order  on  the  ground  of  involuntary  action,  because  the 
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effect  of  that  order  was  an  exemption  of  Ijhese  intrastate 
rates  from  Texas  authority.  ^ ' 

This  commerce  court  has  since  been  abolished  by 
Congress^  but,  upon  the  appeal  which  was  prosecuted 
from  this  decision,  the  case  was  consolidated  with  the 
case  of  Hot^ton,  E.  £  W.  T.  Ry.  Co.  et  al.  v.  United  States 
{Interstate  Commerce  Commission  et  al.,  Interveners), 
205  Fed.  391,  under  which  style  the  opinion  on  the  appeal 
is  found  reported  in  234  U.  S.  342.  This  is  the  case  which 
we  have  said  is  commonly  referred  to  as  the  Shreveport 
case,  and  in  the  opinion  of  the  court  handed  down  by  Mr. 
Justice  Hughes,  the  decision  of  the  commerce  court  was 
fully  approved.  These  two  appeals  from  the  commerce 
court  were  argued  and  submitted  together  on  October  28 
and  29,  1913,  and  the  opinion  delivered  on  June  8,  1914, 
and  the  report  of  the  case  as  well  as  the  opinion  itself  in- 
dicate that  the  question  decided  received  the  most  careful 
consideration.  In  concluding  the  opinion  it  was  there 
said: 

**In  conclusion:  Reading  the  order  in  the  light  of 
the  report  of  the  commission,  it  does  not  appear  that  the 
commission  attempted  to  require  the  carriers  to  reduce 
their  interstate  rates  out  of  Shreveport  below  what  was 
found  to  be  a  reasonable  charge  for  that  service.  So  far 
as  these  interstate  rates  conformed  to  what  was  found 
to  be  reasonable  by  the  commission,  the  carriers  are  en- 
titled to  maintain  them,  and  they  are  free  to  comply  with 
the  order  by  so  adjusting  the  other  rates,  to  which  the 
order  relates,  as  to  remove  the  forbidden  discrimination. 
But  this  result  they  are  required  to  accomplish. 

**The  decree  of  the  commerce  court  is  affirmed  in 
each  case.'.' 

In  the  brief  filed  on  behalf  of  the  State  the  argument 
is  made  that  the  order  of  the  Interstate  Commerce  Com- 
mission alone  can  not  annul  the  lawfully  established  in- 
trastate rates  of  a  State,  and  it  is  insisted  that  the  opin- 
ion in  the  Shreveport  case,  when  properly  construed,  does 
not  recognize  any  such  power  in  the  Interstate  Commerce 
Commission.    In  support  of  this  view,  the  case  of  State 
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ex  rel.  Attorney  General  v.  American  Express  Co.,  163 
N.  W.  132,  is  cited,  and  such  appears  to  have  been  the 
view  of  the  Supreme  Court  of  South  Dakota  as  reflected 
in  that  opinion.  But  a  writ  of  error  was  allowed  Decem- 
ber 11,  1916,  and  that  decision  was  reversed  by  the  Su- 
preme Court  of  the  United  States  in  an  opinion  handed 
down  on  June  11,  1917.  In  reviewing  the  nature  of  the 
order  of  the  Interstate  Conuuerce  Commission,  designed 
to  prohibit  a  discrimination  against  shippers  in  favor  of 
intrastate  shippers,  the  court,  in  this  last  cited  opinion, 
said: 

**In  its  specific  direction  the  order  merely  prohibits 
charging  higher  rates  to  and  from  Sioux  City  than  to 
and  from  the  five  South  Dakota  cities.  It  could  be  com- 
plied with  (a)  by  reducing  the  interstate  rates  to  the 
South  Dakota  scale  or  (b)  by  raising  the  South  Dakota 
rates  to  the  interstate  scale  or  (c)  by  reducing  one  and 
raising  the  other  until  equality  is  reached  in  an  interme- 
diate scale.  The  report  (which  is  made  a  part  of  the  or- 
der) contains,  among  other  things,  a  finding  that  the  in- 
terstate rate  which  was  prescribed  by  the  conunission 
was  not  shown  to  be  unreasonable.  This  finding  gives 
implied  authority  to  the  express  companies  both  to  main- 
tain its  interstate  rates  and  to  raise,  to  their  level,  the 
intrastate  rates  involved.  The  Shreveport  case  {Hous- 
ton E.  (&  W.  Texas  Ry.  v.  United  S fates),  224  U.  S.  342. 
For,  if  the  interstate  rates  are  maintained,  the  discrimina- 
tion can  be  removed  only  by  raising  the  intrastate  rates.** 

In  reversing  the  decision  of  the  Supreme  Court  of 
South  Dakota,  it  was  there  also  said : 

^*2.  The  power  of  the  Interstate  Commerce  Com- 
mission. 

**The  Supreme  Court  of  South  Dakota  declares: 

**If  the  purported  order  of  the  commission  does,  in 
any  respect,  regulate  intrastate  conunerce,  it  is  to  that 
extent  void  owing  to  the  commission's  want  of  jurisdic- 
tion over  the  subject  matter. 

'*That  court  denies  not  only  the  intent  of  Congress 
to  confer  upon  the  conunission  authority  to  remove  an  ex- 
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isting  discrimination  against  interstate  commerce  by  di- 
recting a  change  of  an  intrastate  rate  prescribed  by 
State  authority;  but  denies  also  the  power  of  Congress 
under  the  Constitution  to  confer  such  power  upon  the 
commission  or  to  exercise  it  directly.  The  existence  of 
such  power  and  authority  should  not  have  been  ques- 
tioned since  the  decision  of  this  court  in  the  Shreveport 
case. 

**It  is  also  urged  that  even  if  the  commission  had 
power,  under  the  circumstances,  to  order  a  change  of  the 
intrastate  rates,  the  order  in  question  was  invalid,  be- 
cause the  conamission,  instead  of  specifically  directing  the 
change,  undertook  to  give  to  the  carrier  a  discretion  as 
to  how  it  should  be  done  and  as  to  the  territory  to  which 
it  should  apply.  The  order  properly  left  to  the  carriers' 
discretion  to  determine  how  the  discrimination  should  be 
removed;  that  is,  whether  by  lowering  the  interstate 
rates  or  by  raising  the  intrastate  rates  or  by  doing  both. 
In  its  general  form  the  order  is  identical  with  that  under 
consideration  in  the  Shreveport  case.'' 

The  necessary  effect  of  these  decisions  is  that  the 
railway  may  charge  the  rate  approved  by  the  Interstate 
Commerce  Commission  in  its  interstate  shipments,  and 
that  it  may  comply  with  the  order  of  that  commission  to 
remove  existing  discriminations  against  interstate  ship- 
ments by  raising  the  intrastate  rate  to  such  a  point  that, 
according  to  the  ruling  of  the  Interstate  Commerce  Com- 
niission,  a  discrimination  will  not  exist. 

It  follows,  therefore,  that  the  court  erred  in  sustain- 
ing the  demurrer,  and  that  judgment  will  be  reversed  and 
the  cause  remanded  with  directions  to  overrule  the  same. 
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Parker  v.  State. 
Opinion  delivered  July  9, 1917.  • 

1.  Criminal  law— intent— indictmbnt.— A  charge  that  an  act  is 
feloniously  done  includes  a  charge  that  it  is  done  wilfully  and  with 
criminal  intent. 

2 .  Counties — officbrs— embezzlement. — There  is  no  conflict  between 
ICirby's  Digest,  (  1990,  covering  the  misappropriation  of  public 
funds  by  county  officials,  and  Special  Act  of  1911,  p.  132,  putting 
the  offidab  of  Polk  County^on  salaries. 

3.  Criminal  law— right  op  court  to  direct  a  conviction. — In  a 
criminal  prosecution  it  is  improper  for  the  court  to  direct  a  verdict  of 
guilty,  and  the  court  commits  reversible  error  where  it  gives  an  in- 
struction which  is  tantamount  to  a  direction  to  And  the  defendant 
guilty. 

Appeal  from  Polk  Circuit  Court ;  Jefferson  T.  Cow- 
ling, Judge ;  reversed. 

Minor  Pipkin  and  Steei  <&  Lake,  for  appellant. 

1.  The  indictment  does  not  state  facts  sufficient  to 
constitute  a  public  offense.  It  does  not  charge  that  de- 
fendant knowingly  and  wilfully,  and  with  vntent,  etc. 
Kirby's  Digest,  §  1842,  has  been  repealed,  and  if  sus- 
tained at  all  it  must  be  under  section  1990,  and  still  is 
defective  for  want  of  averment  of  vntent,  knowledge  and 
wilfuhiess.  58  Ark.  98 ;  69  Id.  454 ;  112  Id.  282 ;  Acts  1911, 
No.  76. 

2.  The  court  erred  in  its  charge  to  the  jury.  The 
oral  charge  of  the  court  was  really  a  direction  to  find 
the  defendant  guilty — a  directed  verdict.  Kirby's  Di- 
gest, §  7162;  48  Id.  78;  69  Id.  454;  112  Id.  282. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  indictment  was  drawn  under  section  1990, 
Kirby's  Digest,  and  contains  the  words  *' feloniously^* 
and  ''fraudulently.'*  This  is  equivalent  to  wilfully  and 
with  criminal  intent,  etc.  71  Ark.  403;  111  Mo.  473;  53 
Kan.  663.  The  special  statute  in  no  way  repeals  or  modi- 
fies section  1990. 
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2.  There  is  no  error  in  the  inatmctions  given  or  re- 
fused.   See  48  Ark.  81 ;  58  Id.  98 ;  112  Id.  282 ;  103  Id.  28. 

3.  The  oral  charge  of  the  court  states  the  truth  from 
the  record  and  is  not  a  direction  to  return  a  verdict  of 
guilty.  It  was  the  oflBicial  duty  of  appellant  to  collect  the 
fees  as  required  by  law  and  the  failure  to  pay  over  the 
surplus  above  salaries,  etc.,  rendered  him  guilty  under 
the  act  of  1911.  See  50  Ark.  276 ;  24  Id.  402 ;  49  Id.  449 ; 
30  Id.  72 ;  25  Id.  311 ;  7  Id.  499. 

STATEMENT  BY  THE  COURT. 

W.  L.  Parker  was  indicted  for  embezzlement  charged 
to  have  been  committed  by  converting  to  his  own  use  pub- 
lic moneys  which  came  into  his  hands  as  county  clerk  of 
Polk  County.    The  material  facts  are  as  follows : 

Parker  was  duly  elected  and  qualified  as  county 
clerk  of  Polk  County,  for  the  term  of  two  years  from  Oc- 
tober 30,  1914.  He  entered  upon  the  discharge  of  his 
duties  and  in  compliance  with  the  statute,  on  September 
30, 1916,  Parker,  as  county  clerk,  filed  a  report  of  the  re- 
ceipts and  expenditures  of  his  office.  The  report  was  duly 
verified  and  showed  that  he  owed  the  county  something 
over  $1,800.  His  report  was  duly  examined  and  approved 
by  the  commissioners  of  accounts.  Parker  failed  to  pay 
over  the  money  admitted  by  him  to  be  due  the  county  as 
required  by  the  statute.  The  bondsmen  of  Parker  were 
witnesses  in  the  case  and  testified  that  they  had  a  conver- 
sation with  him  in  regard  to  the  state  of  his  accounts  with 
the  county.  They  said  he  admitted  to  them  that  he  owed 
the  county  the  amounts  stated  in  his  report,  and  upon 
being  asked  how  it  happened,  his  explanation  was  that 
the  expenses  of  the  office  was  so  great  that  he  couldn't 
run  the  office  under  the  salary  allowed.  He  stated  to 
them  on  different  occasions  that  the  expenses  of  the 
county  clerk's  office  was  suchi;hat  a  person  could  not  pos- 
sibly keep  it  up  on  the  amount  allowed  by  law.  The 
bondsmen  made  up  the  deficiency  and  paid  it  into  the 
coimty  treasury  on  March  9,  1917.  Parker  was  behind 
with  the  county  at  that  time  in  the  sum  of  $2,000.    One  of 
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the  commissioners  of  accounts  for  Polk  County  for  the 
year  1916  stated  that  the  commissioners  concluded  the 
examination  of  Parker's  accounts  with  the  county  on  the 
4th  day  of  October,  1916,  and  that  he  owed  the  county,  at 
that  time  according  to  their  examination,  $2,130.35. 

The  court  gave  several  instructions  at  the  instance 
of  the  State  including  an  instruction  on  reasonable  doubt. 
It  also  gave  several  instructions  at  the  request  of  the  de- 
fendant. The  jury  retired  to  consider  of  its  verdict,  and, 
after  having  been  out  some  time,  the  jury  reported  to  the 
court  that  it  was  unable  to  agree  upon  a  verdict.  Where- 
upon the  court  orally  charged  the  jury,  over  the  objection 
of  the  defendant,  as  follows  : 

** Gentlemen:  This  is  a  case  in  which  there  is  no 
conflict  in  the  testimony.  Ordinarily,  when  cases  are  sub- 
mitted to  a  jury,  it  is  on  conflicting  testimony ;  part  of  the 
witnesses  swear  one  way  and  another  swears  directly  to 
the  contrary.  Juries  then  have  difficulty  in  determining 
which  part  of  the  testimony  is  true.  "When  witnesses 
swear  one  way  and  another  swears  directly  to  the  con- 
trary, it  is  rather  difficult  to  decide  a  case.  This  is  a 
case  in  which  there  is  no  conflict.  The  law  is  simple  and 
plain;  the  testimony  is  unconflicting.  There  is  just  one 
thing  and  that  is  embodied  in  your  oath.  Each  of  you 
said,  *I  do  solemnly  swear  to  try  the  case  according  to 
the  law  and  the  evidence,  so  help  me  God.'  Unconflicting 
testimony,  the  law  is  plain  and  simple.  It  is  just  a  ques- 
tion of  your  oaths.    That  is  the  only  matter  before  you. ' ' 

The  jury  then  returned  a  verdict  of  guilty  and  the 
punishment  of  the  defendant  was  fixed  by  it  at  five  years 
in  the  State  penitentiary. 

From  the  judgment  of  conviction  the  defendant  has 
duly  prosecuted  an  appeal  to  this  court. 

HART,  J.,  (after  stating  the  facts).  The  indict- 
ment in  this  case  was  returned  under  section  1990  of 
Kirby's  Digest.  The  section  reads  as  follows :  *'It  shall 
be  unlawful  for  any  officer  of  this  State,  or  of  any  county, 
township,  city  or  incorporated  town  in  this  State,  or  any 
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deputy,  clerk  or  other  person  employed  by  any  such  offi- 
cer, having  the  castody  or  possession  of  any  public  funds, 
by  virtue  of  his  office  or  employment,  to  use  any  of  such 
funds  in  any  manner  whatsoever  for  his  own  purpose  or 
benefit,  or  to  loan  any  of  such  f imds  to  any  person  or  cor- 
poration, whomsoever  or  whatsoever,  or  permit  any  per- 
son or  corporation  whomsoever  or  whatsoever  to  use  any 
of  such  funds,  or  to  pay  or  deliver  any  such  funds  to  any 
person  or  corporation,  knowing  that  he  is  not  entitled  to 
receive  it,  or  for  any  such  officer  to  wilfully  fail  or  omit 
to  pay  over  any  such  funds  to  his  successor  in  office  at 
the  expiration  of  his  term  of  ,office;  but  collectors  of 
taxes,  county  treasurers  and  treasurers  of  cities  and  in- 
corporated towns  may  deposit  the  public  funds  in  their 
custody  in  incorporated  banks  for  safekeeping;  and  the 
said  officers  and  the  sureties  on  their  official  bonds,  the 
bank  and  the  stockholders  of  the  bank  shall  be  liable  for 
all  funds  that  such  bank  on  demand  shall  fail  to  pay  to 
the  person  entitled  to  receive  the  same.*' 

(1)  It  is  contended  by  counsel  for  the  defendant 
that  the  indictment  is  insufficient  because  it  does  not  con- 
tain any  averment  that  the  misappropriation  of  the  funds 
by  the  defendant  was  intentional  or  wilful.  The  indict- 
ment does  charge,  however,  that  the  defendant  *'did  then 
and  there  unlawfully,  feloniously  and  fraudulently  fail 
and  omit  to  pay  the  amount  as  aforesaid  to  said  county 
due  by  him,  the  said  W.  L.  Parker,  on  settlement,  and  did 
then  and  there  unlawfully,  feloniously  use  said  money 
and  fund^  as  aforesaid  for  his  private  purposes,  and  con- 
vert the  same  to  his  own  use,"  etc.  To  charge  that  an  act 
is  feloniously  done  includes  a  charge  that  it  is  done  wil- 
fully and  with  criminal  intent. 

(2)  Counsel  for  the  defendant  also  urges  that  since 
the  Legislature  of  1911  passed  a  special  statute  paying 
the  officials  of  Polk  County  salaries  and  prescribing  the 
method  of  their  accounting  and  settlement  with  county, 
that  section  1990  of  Kirby's  Digest  does  not  apply.  The 
special  act  placing  certain  officials  of  Polk  County  on  a 
salary  may  be  found  in  the  Special  Acts  of  Arkansas  for 
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1911,  page  132.  The  act  requires  certain  county  oflScials 
of  Polk  County  to  keep  a  record  of  all  moneys  or  other 
evidence  of  value  received  or  earned  by  them  as  such 
ofGicers  under  the  laws  of  this  State.  It  is  also  made  the 
duty  of  such  oflScers  to  make  a  report  under  oath  quar- 
terly to  the  commissioners  of  accounts  and  a  final  report 
to  the  commissioners  of  accounts  at  the  expiration  of 
their  terms  of  office. 

In  these  reports  he  is  required  to  set  forth  the  total 
amount  of  money,  etc.,  received  by  them.  It  is  made  the 
duty  of  the  commissioners  of  accounts  to  review  and  pass 
upon  these  reports.  The  officers  named  in  the  act  are 
required  to  pay  the  excess  of  public  moneys  in  their  hands 
immediately  into  the  treasury  of  Polk  County  after  such 
accounts  are  passed  upon  by  the  commissioners  of  ac- 
counts. This  special  act  has  an  entirely  different  object 
to  that  sought  to  be  accomplished  by  section  1990  of 
Kirby's  Digest,  and  it  is  readily  apparent  from  reading 
the  two  acts  that  they  in  no  wise  conflict  with  each  other. 

(3)  It  is  also  contended  that  the  oral  charge  to  the 
jury  copied  in  the  statement  of  facts  was  tantamount  to 
a  directed  verdict  against  the  defendant  and  constitutes 
reversible  error.  In  this  contention  we  think  counsel  are 
correct.  In  the  declaration  of  rights  in  the  Constitution 
of  1874,  article  2,  section  10,  it  is  provided  among  other 
things,  that  in  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impar- 
tial jury  of  the  county  in  which  the  crime  shall  have  been 
committed. 

Article  7,  section  23,  provides  that  judges  shall  not 
charge  juries  with  regard  to  matters  of  fact,  but  shall  de- 
clare the  law.  In  Roberts  v.  State,  84  Ark.  564,  the  court 
held  that  it  was  error  to  direct  the  jury  to  return  a  ver- 
dict of  guilty  in  a  prosecution  for  a  misdemeanor  which 
is  punishable  by  imprisonment.  The  court  quoted  from 
Bishop  on  Criminal  Procedure  (2d  ed.).  Vol.  2,  p.  813, 
the  following: 

^^The  judge  is  incompetent  to  convict  one  of  crime, 
even  though  he  acknowledge  it,  except  on  a  plea  of  guilty. 


Digitized  by  VjOOQIC 


ARK.]  Parker  v.  State.  239 

The  evidence  is  exclusively  for  the  jury.  However  con- 
dnsive  of  guilt  it  may  be,  he  can  only  tell  them  that,  if 
they  believe  such  and  such  to  be  the  facts,  the  law  de- 
mands a  verdict  of  guilty;  he  can  not  otherwise  direct 
such  verdict.^' 

In  the  case  of  Shipp  v.  StatCj  128  Tenn.  499,  in  dis- 
cussing the  question  the  court  said : 

''Whatever  may  be  the  rule  in  relation  to  misde- 
meanors, the  weight  of  authority  is  overwhelming  to  the 
effect  that  in  a  prosecution  for  felony,  where  a  plea  of 
not  guilty  is  interposed,  it  is  not  permissible  for  the  court 
to  direct  a  verdict  of  guilty  or  to  pass  on  any  question  of 
fact  unfavorable  to  the  defendant.  This  is  true  even 
though  the  incriminating  evidence  is  uncontradicted  or 
conclusive.** 

In  the  case  of  State  v.  Koch,  34  Mont.  490,  8  A.  &  E. 
Ann.  Cas.  804,  the  court  said : 

''Where  the  defendant  in  any  criminal  prosecution 
pleads  not  guilty,  the  trial  court,  no  matter  how  conclu- 
sive the  evidence  may  be,  can  not  instruct  the  jury  to  re- 
turn a  verdict  of  guilty,  as  the  defendant  can  not  be  de- 
prived of  his  absolute  constitutional  right  to  have  the 
question  of  his  guilt  or  innocence  determined  by  the 
jury  without  coercion  by  the  court." 

In  the  case  of  Konda  v.  United  States,  166  Fed.  91, 
22  L.  E.  A.  (N.  S.)  304,  the  court  held  that  the  question 
of  whether  or  not  a  pamphlet  for  the  mailing  of  which 
one  is  on  trial,  is  non-mailable,  can  not  be  determined  by 
the  court  as  a  matter  of  law,  although  the  evidence  is  un- 
contradicted, and  the  jury  can  not  be  directed  to  bring  in 
a  verdict  to  that  effect,  but  the  question  must  be  left  to 
the  determination  of  the  jury.  The  reason  the  court  may 
direct  a  verdict  in  a  civil  case  and  in  a  misdemeanor  case 
where  punishment  is  by  fine  only  is  that  the  court  has  the 
power  to  set  aside  verdicts  in  such  cases  and  the  action  of 
the  court  cuts  off  the  possibility  of  useless  verdicts  by 
directing  the  jury  the  only  verdict  which  the  court  would 
let  stand.  But  in  criminal  cases,  where  part  of  the  pun- 
ishment is  by  imprisonment,  if  the  jury  returns  a  verdict 
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for  the  defendant,  the  judge  can  not  set  it  aside  and  order 
a  new  trial,  even  though  it  may  think  the  evidence  for  the 
State  is  uncontradicted. 

In  the  case  of  State  v.  RUey,  113  N.  C.  648, 18  S.  E., 
168,  the  court  held  that,  although  the  evidence  for  the 
State  in  a  criminal  case  is  uncontradicted,  the  court  can 
only  instruct  the  jury  to  return  a  verdict  of  guilty  if  they 
believe  the  State's  evidence.  In  U.  S.  v.  Taylor,  12  Fed. 
470,  the  court  said : 

**By  his  plea  of  not  guilty  the  deefndant  must  be  un- 
derstood as  denying  the  truth  of  the  information  or  in- 
dictment and  as  not  conceding  the  truth  of  what  the  wit- 
nesses for  the  government  have  sworn  to.  This  is  so, 
notwithstanding  the  fact  that  no  witnesses  for  the  de- 
fendant contradicted  the  statements  of  the  witnesses  for 
the  prosecution.  In  this  condition  of  the  testimony  it 
was  the  right  of  the  jury  to  pass  upon  the  credibility  of 
the  witnesses  even  if  unimpeached  as  to  character,  and 
to  consider  whether,  upon  applying  all  the  tests  of  man- 
ner, clear  or  confused  statement,  prejudice  and  accuracy 
of  memory,  they  were  to  be  believed.  It  was  within  the 
province  of  the  jury  to  disbelieve  the  witnesses  for  the 
government.^'  See  also  Territory  v.  Kee  (N.  M.),  25 
Pac.  924;  State  v.  Wilson,  62  Kan.  621,  52  L.  R.  A.  679; 
State  V.  Godman,  145  N.  C.  461, 123  A.  S.  E.  467 ;  Huffman 
v.  State,  29  Ala.  40;  Thompson  on  Trials  (2  ed.).  Vol.  2, 
^  2149. 

We  have  held  that  upon  the  trial  of  a  person  indicted 
for  an  offense  consisting  of  different  grades,  and  there  is 
no  evidence  to  warrant  submission  of  one  of  the  lower 
grades  to  the  jury,  the  judge  is  not  required  to  instruct 
on  that  grade.  For  instance,  if  the  defendant  is  indicted 
for  murder  and  there  is  no  evidence  upon  which  to  predi- 
cate an  instruction  of  manslaughter  the  court  is  not  re- 
quired to  instruct  the  jury  on  manslaughter.  We  have 
held  that  this  is  not  an  invasion  of  the  province  of  the 
jury  as  to  question  of  fact,  but  that  it  is  simply  applying 
the  law  to  the  facts.    It  would  be  quite  a  different  ques- 
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tion,  however,  for  the  court  to  tell  the  jury  that  the  facts 
on  a  certain  decree  of  homicide  were  undisputed. 

In  Harris  v.  Statey  34  Ark.  469,  an  exception  was 
saved  to  the  action  of  the  court  in  giving  an  instruction 
after  the  close  of  the  argument.  This  court  held  that 
such  action  of  the  court  was  not  error  but  said :  *  *  Judges 
may  not  now,  as  under  the  former  practice  in  charging 
juries,  sum  up  the  evidence,  and  tell  them  what  facts  are 
proven  and  what  are  not,  and  leave  them  to  find  such 
facts  only  as  the  court  may  deem  disputed  or  doubtful, 
but  it  is  the  province  of  the  court  to  declare  the  law  ap- 
plicable to  the  case,  and  the  court  is  not  obliged  to  be 
silent  after  the  dose  of  the  argument. '*  The  oral  charge 
was  given  by  the  court  after  the  jury  had  failed  to  agree 
and  had  reported  their  disagreement  to  the  court. 

We  are  of  the  opinion  that  the  oral  charge  in  ques- 
tion in  this  case  is  neither  more  nor  less  than  an  instruc- 
tion to  convict.  The  court  told  the  jury  that  the  case  was 
not  open  to  dispute  on  any  essential  fact.  This  the  court 
was  not  warranted  in  doing,  and  it  in  effect  was  an  in- 
struction to  the  jury  to  return  a  verdict  for  the  State. 

For  this  error  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 


LusK  ET  AL.,  Eeceivers  St.  Louis  &  San  Francisco 
Railroad  Company  v.  Cooper. 

Opinion  delivered  July  9,  1917. 

1 .  Jurisdiction — question  op,  may  be  raised  when.— The  question 
of  jurisdiction  may  be  raised  for  the  first  time  on  appeal. 

2.  Justices  op  the  peace— jurisdiction— attorney's  pees.— In  an 
action  under  a  statute  allowing  attorney's  fees,  where  there  is  neither 
an  allegation  of  fact  which  would  justify  the  recovery  of  attorney's 
fees,  nor  a  statement  of  any  amount  sought  to  be  recovered,  the  gen- 
eral prayer  for  recovery  of  an  attorney's  fee  in  addition  to  the  amount 
of  actual  damage  will  not  defeat  the  jurisdiction  of  the  justice  of  the 
peace,  in  whose  court  the  action  is  brought. 

3 .  Railroads — neguoent  killing  op  horse. — Evidence  held  sufficient 
to  sustain  a  verdict  against  a  railway  company  for  the  negligent 
killing  of  a  horse. 
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Appeal  from  Crawford  Circuit  Court;  James  Coch- 
rem,  Judge;  aflSrmed. 

W.  P.  Evans  of  Missouri  and  B.  R.  Davidson,  for 
appellants. 

1.  Under  the  evidence  a  peremptory  instruction 
should  have  been  given  for  defendants.  A  constant  look- 
out was  kept,  and  any  presumption  of  negligence  was 
overcome  by  the  proof.  Everything  possible  was  done  to 
avoid  the  injury  after  the  horse  was  discovered.  39  Ark* 
413 ;  40  Id.  336 ;  41  Id.  161 ;  53  Id.  96 ;  67  Id.  514. 

2.  The  justice  had  no  jurisdiction  and  the  circuit 
court  acquired  none  on  appeal.  Const.,  art.  7,  §  4;  44 
Ark.  100 ;  45  Id.  346 ;  7  Id.  258 ;  13  Id.  40 ;  66  Id.  346 ;  77  Id. 
582;  77  Id.  234;  11  Id.  309;  111  Id.  350;  114  Id.  304-9;  23 
Id.  40.  The  question  of  jurisdiction  can  be  raised  at  any 
time. 

3.  No  negligence  was  proven.  41  Ark.  161.  See 
also  48  Ark.  366-370. 

Sam  R.  Chew,  for  appellee. 

1.  The  court  had  jurisdiction.  The  only  measure  of 
damages  was  the  value  of  the  stock  killed.  73  Ark.  120. 
The  amount  claimed  determines  jurisdiction.  122  Ark. 
224;  83  M  372;  66  M  346. 

2.  The  evidence  of  the  engineer  and  fireman  was 
contradicted,  and  the  verdict  is  sustained  by  the  evidence. 

McCULLOCH,  C.  J.  Appellee  institutec^  this  action 
before  a  justice  of  the  peace  of  Crawford  County  against 
appellants,  as  receivers  of  the  St.  Louis  &  San  Francisco 
Railroad  Company,  to  recover  $100,  the  value  of  a  horse, 
alleged  to  have  been  killed  through  negligence  in  the  op- 
eration of  a  train.  In  the  complaint  the  value  of  the 
horse  is  alleged  in  the  sum  of  $100,  and  the  prayer  of  the 
complaint  is  that  appellee  **may  have  and  recover  the 
sum  of  $100  damages,  and  a  reasonable  attorney's  fee.** 
The  case  was  tried  in  the  circuit  court  on  appeal  and  the 
trial  resulted  in  a  verdict  in  appellee's  favor  for  the  sum 
of  $100. 

(1)  The  question  of  recovery  of  attorney's  fee  was 
not  submitted  to  the  jury,  and  that  feature  of  the  com- 
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plaint  appears  from  the  record  to  have  been  entirely  ig- 
nored in  the  trial  of  the  case.  It  is  insisted  here,  ap- 
parently for  the  first  time,  that  the  justice  of  the  peace 
had  no  jurisdiction,  and  that  the  circuit  court  acquired 
none  on  appeal,  because  the  action  was  one  to  recover  on 
account  of  damage  to  personal  property,  and  that  the 
amount  in  controversy  exceeded  the  sum  of  $100.  The 
question  of  jurisdiction  raises  itself  at  any  stage  of  the 
proceedings,  and  it  may  be  raised  here,  even  though  not 
insisted  on  in  the  trial  below.  The  statute  (Kirby's  Di- 
gest, §  6774,  as  amended  by  Acts  of  1907,  page  144)  au- 
thorizes the  recovery  of  attorney's  fees  in  actions  against 
railway  companies  for  killing  or  wounding  stock  only 
where  there  has  been  a  failure  on  the  part  of  the  company 
to  post  notice  of  the  injury  in  accordance  with  the  terms 
of  the  statute,  or  where,  after  the  posting  of  notice,  there 
has  been  a  failure  or  refusal  to  pay  within  thirty  days 
after  demand.  Kansas  City  Southern  Ry.  Co.  v.  Ander- 
son, 104  Ark.  500;  St.  Louis  Southwestern  Ry.  Co.  v. 
Cone,  111  Ark.  309. 

(2)  The  complaint  contains  no  allegations  concern- 
ing the  posting  of  notice  or  refusal  to  pay  after  demand, 
and  for  that  reason  there  is  no  statement  of  a  cause  of 
action  for  the  recovery  of  attorney's  fee.  The  burden  is 
always  on  the  complaining  party  to  allege  and  prove  his 
cause  of  action  in  that  respect.  Kansas  City  Southern  <& 
Memphis  Rd.  Co.  v.  Summers,  45  Ark.  295.  Neither  is 
there  any  specific  sum  demanded  in  the  complaint  for  at- 
torney's fee.  It  is  unnecessary  to  decide  whether  or  not 
a  demand  in  the  complaint  for  a  specific  sum  as  attor- 
ney's fee  in  addition  to  the  sum  of  $100  claimed  as  actual 
damages  would  put  the  cause  of  action  beyond  the  juris- 
diction of  a  justice  of  the  peace,  but  we  hold  that  where 
there  is  neither  an  allegation  of  facts  which  would  justify 
the  recovery  of  attorney's  fee  nor  a  statement  of  any 
amount  sought  to  be  recovered,  the  general  prayer  for  re- 
covery of  attorney's  fee  in  addition  to  the  amount  of  ac- 
tual damages  will  not  defeat  the  jurisdiction  of  the  jus- 
tice of  the  peace.    The  prayer  of  the  complaint  in  that 
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respect  is  purely  surplusage  and  does  not  affect  the  juris- 
diction of  the  court  in  which  suit  is  brought. 

(3)  The  only  other  question  raised  here  is  that  con- 
cerning the  legal  sufficiency  of  the  evidence.  It  is  con- 
ceded that  appellee's  horse  was  killed  by  a  train  operated 
by  servants  of  appellants,  but  it  is  contended  that  the 
testimony  adduced  by  appellants  overcomes  the  presump- 
tion of  negligence  beyond  controversy.  The  horse  was 
killed  during  the  night  at  a  road  crossing  near  the  station 
of  Rudy  by  a  passenger  train,  which  the  proof  shows  was 
running  at  a  speed  of  about  forty  miles  per  hour.  No  one 
saw  the  horse  killed  except  the  engineer  and  fireman,  and, 
according  to  their  testimony  in  the  case,  they  were  both 
keeping  a  lookout  and  the  fireman  saw  the  horse  on  the 
right-of-way  coming  in  the  direction  of  the  track  and 
gave  warning  to  the  engineer,  who  sounded  the  whistle 
and  applied  the  brakes,  but  the  engine  was  too  near  the 
horse  at  the  time  to  avoid  striking  him.  The  attention  of 
the  engineer  was  called  to  the  presence  of  the  horse  on  or 
near  the  track  as  the  train  rounded  a  curve  coming  out  of 
a  deep  cut  a  short  distance  south  of  the  place  where  the 
horse  was  struck.  The  engineer  testified  that  the  dis- 
tance from  the  end  of  the  cut  to  the  crossing  where  the 
horse  was  struck  was  only  about  100  feet,  and  that  he 
did  everything  he  could  to  avoid  the  injury  after  his  at- 
tention was  called  to  the  horse  being  in  danger.  Appel- 
lee introduced  testimony  tending  to  show  that  it  was 
about  800  feet  from  the  end  of  the  cut  to  the  place  where 
the  horse  was  struck  and  that  a  person  could  see  up  the 
track  that  distance.  It  was  also  shown  that  the  tracks  of 
the  horse  were  seen  along  between  the  rails  for  a  distance 
of  the  length  of  two  and  one-half  rails.  It  is  thus  seen  that 
the  testimony  of  the  engineer  was  contradicted  by  that 
of  other  witnesses  and  the  jury  might  have  found  that  the 
horse  was  seen  for  a  distance  of  800  feet  ahead  of  the 
engine  running  along  the  track,  and  that  sufficient  effort 
was  not  put  forth  by  the  trainmen  to  prevent  the  injury. 

Judgment  affirmed. 
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HoLUB  V.  State. 
Opinion  delivered  July  9,  1917. 

1 .  Trial — continuances — discretion. — Continuances  in  civil  and 
criminal  cases  are  within  the  sound  discretion  of  the  trial  court,  and 
the  action  of  the  court  will  not  be  disturbed,  unless  it  has  abused  its 
discretion  to  the  defendants'  injury. 

2.  Trial — motion  for  continuance — time  for  hearing. — It  is  not 
an  abuse  of  the  courts'  discretion  to  hear  testimony  on  both  sides, 
touching  a  continuance  after  some  of  the  jurors  have  been  selected. 

3.  Appeal  and  error — conduct  of  jury — taking  paper  to  jury 
room. — In  a  prosecution  for  larceny  defendant  relied  upon  a  sale  of 
the  chattel  to  him.  Held,  under  such  facts  he  was  not  prejudiced 
by  the  jury's  taking  to  the  jury  room  with  them  an  alleged  bill  of 
sale,  upon  which  defendant  relied,  and  for  the  authenticity  of  which 
he  vouched. 

4 .  Larceny — sufficiency  of  evidence. — The  evidence  held  sufficient 
to  sustain  a  conviction  for  larceny. 

Appeal  from  St.  Francis  Circuit  Court ;  J.  M.  Jack- 
son, Judge ;  affirmed. 

jB.  J.  Williams  and  Mam^n  <&  Mann,  for  appellant. 

1.  A  continuance  should  have  been  granted  to  en- 
able defendant  to  procure  the  attendance  of  the  witness, 
Toms.  The  motion  was  in  due  form,  filed  in  a  fit  time, 
gave  the  names  and  residences  of  the  witnesses  and  set 
out  all  the  facts  he  expected  to  prove.  The  testimony 
was  material  and  not  merely  cumulative.  Art.  2,  §  10, 
Confit.;  58  Ark.  549;  2  Id.  33;  10  Id.  527;  26  Id.  496;  76. 
496. 

2.  It  was  error  to  allow  Tankersly  to  testify  after 
tbe  motion  for  continuance  was  overruled  as  to  a  conver- 
sation with  one  purporting  to  be  a  deputy  sheriff  over  the 
telephone.  It  was  error  to  admit  this  testimony  after  ten 
jurors  had  been  empaneled  and  accepted,  and  in  their 
presence  and  hearing. 

3.  The  jury  were  allowed  to  take  the  bill  of  sale 
to  the  jury  room,  over  appellant's  objection. 

4.  The  testimony  does  not  support  a  finding  that 
the  hog  was  feloniously  taken  and  carried  away.  No 
criminal  intent  is  shown.    71  S.  W.  482. 
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John  D.  Arhuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  continuance  was  properly  refused.  It  did 
not  contain  the  necessary  allegations.  The  testimony  was 
cumulative  merely.  Kirby 's  Digest,  §  6173 ;  79  Ark.  594 ; 
82  Id.  203 ;  86  Id.  317 ;  89  Id.  46 ;  100  Id.  149. 

Every  officer  is  presumed  to  do  his  duty;  the  non  est 
return  was  evidence  that  the  witness  was  not  in  Missis- 
sippi County.    49  Ark.  449;  100  Id.  180. 

2.  No  prejudice  resulted  from  the  testimony  on  the 
rehearing  of  the  motion  for  continuance,  in  the  presence 
of  jurors.  But  no  objections  were  made  in  time.  56 
Ark.  488;  56  7d.  4. 

3.  There  was  no  error  in  allowing  the  jury  to  take 
the  bill  of  sale  with  them.    94  Ark.  343. 

4.  The  evidence  is  sufficient.  The  finding  of  the 
jury  will  not  be  disturbed.  104  Ark.  162 ;  101  Id.  51 ;  95 
Id.  321. 

STATEMENT  BY  THE  COUBT. 

On  the  26th  of  March,  1917,  appellant  was  indicted 
by  the  grand  jury  of  St.  Francis  County  for  the  crime  of 
grand  larceny.  The  indictment,  in  correct  form,  charged 
him  with  the  larceny  of  a  hog,  the  property  of  one  O. 
Jordan. 

The  case  was  called  for  trial  on  April  4,  thereafter 
and  appellant  filed  his  motion  for  a  continuance,  in  which 
he  set  up  that  inmiediately  upon  being  arrested  on  the 
charge  in  the  indictment  he  proceeded  with  due  diligence 
to  have  subpoenas  issued  for  all  the  witnesses  desired  by 
him;  that  one  of  the  witnesses  was  John  Toms;  that  he 
caused  a  subpoena  for  this  witness  to  be  directed  to  the 
sheriff  of  Mississippi  County,  where  defendant  was  in- 
formed and  believed  that  Toms  resided;  that  the  sub- 
poena had  not  been  returned,  but  defendant  was  in- 
formed that  the  sheriff  of  St.  Francis  County  had  been 
advised  by  the  sheriff  of  Mississippi  County  that  the  sub- 
poena had  not  been  served  on  Toms ;  that  the  sheriff  of 
Mississippi  County  had  not  used  due  diligence  to  serve 
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the  subpoena;  that  defendant  believed  that  Toms  was  re- 
siding within  about  a  mile  of  Blythevilley  in  Mississippi 
Coimty,  and  could  easily  be  found;  that  defendant  be- 
lieved if  Toms  were  present  he  would  testify  that  defend- 
ant purchased  from  him,  Toms,  the  sow  that  defendant 
is  charged  with  having  stolen  in  good  faith  and  paid  full 
value  therefor;  that  Toms  was  not  absent  with  the  con- 
sent and  connivance  of  the  defendant,  but,  on  the  con- 
trary, the  defendant  had  endeavored  to  assist  the  officers 
in  the  location  of  the  witness  and  believed  that  the  wit- 
ness could  be  easily  found ;  that  the  facts  were  material 
to  his  defense.  The  defendant  verified  the  motion  by 
stating  on  oath  that  the  facts  set  forth  were  true  as  he 
verily  believed.    The  court  overruled  the  motion. 

After  ten  jurors  had  been  accepted  by  both  parties 
to  try  the  case  counsel  for  the  State  was  granted  permis- 
sion to  introduce  testimony  on  the  motion  for  a  continu- 
ance. Counsel  for  defendant  objected,  which  objection 
was  overruled,  and  to  which  ruling  the  defendant  duly 
excepted. 

A  deputy  sheriff  of  St.  Francis  County  testified,  on 
behalf  of  the  State,  on  the  motion  for  continuance,  that 
he  talked  over  the  phone  to  the  sheriff's  office  in  Missis- 
sippi County,  and  the  party  to  whom  he  talked  repre- 
sented himself  to  be  the  chief  deputy  in  charge  of  the 
sheriff's  office.  Over  the  objection  of  appellant,  the  wit- 
ness was  permitted  to  state  that  the  party  to  whom  he 
talked  said  that  he  could  not  locate  Toms  and  had  re- 
turned the  subpoena  non  est.  The  conversation  occurred 
after  the  subpoena  had  been  forwarded  to  the  sheriff  of 
Mississippi  County,  and  after  the  non  est  return  had  been 
made. 

The  clerk  of  St.  Francis  County  testified  that  he  is- 
sued two  subpoenas  for  John  Toms,  directed  to  the 
sheriff  of  Mississippi  County.  He  mailed  one  to  the 
sheriff  at  Blytheville  and  delivered  the  other  to  defend- 
ant at  his  request.  When  the  defendant  asked  for  the 
subpoenas  he  stated  that  John  Toms  was  at  or  near 
Blytheville,  and  that  witness  put  such  information  in  the 
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subpoenas.  Holub  asked  witness  for  the  subpoenas  be- 
fore the  case  was  set  and  witness  told  him  that  he  could 
not  issue  them  until  the  case  was  set  for  trial,  and  he 
came  back  the  next  day,  inmiediately  after  the  case  was 
set,  and  asked  for  the  subpoenas. 

J.  D.  Holmes  testified  on  behalf  of  the  defendant  in 
support  of  the  motion  for  continuance,  that  he  was  ac- 
quainted with  John  Toms ;  had  known  him  all  of  witness* 
life.  Toms  was  at  Blytheville  when  witness  left  there  a 
month  or  so  before,  and  was  there  a  week  ago  according 
to  a  letter  witness  received  from  him.  Witness  had  not 
been  at  Blytheville  nor  seen  Toms  in  a  month  and  did  not 
know  personally  where  he  was  nor  where  he  had  been  for 
the  last  month. 

The  court  then  overruled  the  motion  and  appellant 
excepted  to  the  ruling  on  the  ground  that  the  testimony 
on  the  motion  was  taken  at  a  time  when  ten  jurors  had 
been  selected  to  try  the  case  and  in  their  presence. 

The  testimony  on  behalf  of  the  State  tended  to  show 
that  the  sow  appellant  is  alleged  to  have  stolen  was  the 
property  of  one  0.  Jordan,  who  purchased  the  same  from 
one  Sardin.  The  sow  was  about  four  years  old  and  was 
marked  in  Sardines  mark.  Sardin  sold  the  sow  to  Jordan 
in  September.  The  last  time  he  saw  her  was  on  Friday 
after  the  Sunday  when  it  was  alleged  that  she  had  been 
stolen.  Three  or  four  days  before  the  Friday  mentioned 
the  sow  was  at  witness*  place  and  witness  put  her  up  in 
his  stable  and  Jordan,  the  owner,  came  down  and  got  her. 
Other  parties  owned  hogs  of  the  same  kind  in  the  same 
community.    It  was  not  an  uncommon  stock. 

Jordan  testified  that  he  lost  the  sow,  describing  her. 
He  bought  her  from  Sardin  and  took  her  to  his  home  and 
put  her  up.  She  broke  out  in  three  or  four  days,  and  wit- 
ness went  to  Sardin 's  looking  for  her  and  got  informa- 
tion that  she  was  at  Holub 's.  He  went  to  Holub 's  and 
told  him  that  he  wanted  to  see  the  sow  that  he  had  caught 
on  the  prairie.  Holub  told  witness  that  she  was  in  the 
,bam.  He  found  the  sow  in  a  box  stall  in  the  back  of  the 
bam.    He  told  Holub  that  it  was  the  sow  that  witness 
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had  bought  from  Sardin.  Holub  replied  that  he  bought 
her  from  John  Toms.  Witness  told  Holub  to  bring  the 
sow  to  witness'  lot.  Holub  replied  that  he  did  not  get  her 
there  and  he  would  not  do  so.  Holub  did  not  say  any- 
thing about  a  bill  of  sale  at  that  time.  Witness  got  out 
replevin  papers  and  was  present  at  the  time  they  were 
served.  Holub  said  that  he  had  just  got  back  from  where 
he  had  gone  to  see  two  parties  who  had  witnessed  a  bill 
of  sale  for  the  sow  when  he,  Holub,  purchased  her  from 
Toms;  that  these  two  witnesses  had  been  down  to  his 
place  to  look  at  the  sow  and  they  identified  her  as  the 
same  sow  that  he  bought  from  Toms. 

Other  witnesses  corroborated  the  testimony  of  wit- 
nesses Sardin  and  Jordan  as  to  the  identity  and  owner- 
ship of  the  sow  in  Jordan,  and  as  to  Holub 's  having  her 
in  his  possession. 

Another  witness  who  testified  on  behalf  of  the  State 
stated  that  Holub  came  to  witness'  house  on  the  25th  of 
March,  1917,  on  Sunday  morning,  inquiring  for  cattle. 
Witness  told  Holub  that  he  had  not  seen  the  cattle,  but 
that  there  was  a  black  sow  there.  Holub  asked  witness 
to  go  with  him  to  look  at  the  sow.  Holub  claimed  the  sow 
as  his  property.  Holub  came  back,  and  two  other  men 
with  him,  and  they  took  the  sow.  Holub  said  that  he  had 
hogs  gone  that  he  had  not  seen  since  last  summer;  that 
four  had  gone  off  at  the  same  time ;  had  not  seen  any  of 
them  until  that  morning.  The  place  where  Holub  caught 
the  hog  that  morning  was  a  little  over  a  mile  from  Ho- 
lub's  house.  When  Holub  came  back  to  witness's  house 
after  the  sow  he  came  in  his  wagon.  They  ran  the  hog 
out  in  the  open,  along  the  public  road,  where  people  could 
see  them ;  no  effort  to  conceal  anything.  Holub  saw  an- 
other man  there,  but  did  not  stop  trying  to  catch  the  hog. 

Two  witnesses  testified  that  they  were  present  when 
Toms  sold  Holub  some  hogs,  a  black  sow  and  three 
shoats ;  that  it  was  in  June,  1916.  They  stated  that  a  bill 
of  sale  was  executed  which  they  witnessed.  A  purported 
bill  of  sale  was  introduced.  It  recited  as  follows :  *  *  This 
certifies  that  I,  John  Toms,  did  sell  to  F.  E.  Holub,  this 
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day,  the  following  described  hogs :  One  black  sow,  about 
two  years  old,  weighing  185  pounds ;  three  head  of  shoats, 
weighing  about  80  pounds  each,  for  a  consideration  of 
$25.50 ;  said  hogs  are  marked  crop  and  split  ^nd  underbit 
in  left  ear.'^    The  instrument  was  signed  by  John  Toms. 

Two  witnesses  testified  that  at  the  request  of  Holub 
they  accompanied  and  assisted  him  when  he  went  with  his 
wagon  and  brought  the  sow  home. 

The  appellant  himself  testified,  his  testimony  being 
the  same  as  that  of  the  other  witnesses  concerning  the 
manner  in  which  he  first  obtained  possession  of  the  hog 
after  he  had  purchased  her  from  Toms.  He  stated  that 
he  bought  the  hogs  from  Toms  as  evidenced  by  the  bill 
of  sale,  took  them  to  his  home  and  turned  them  out  on  the 
range;  that  the  sow  he  was  charged  with  stealing  was 
the  same  hog  that  he  had  bought  from  John  Toms.  He 
paid  $25.50  for  the  sow  and  three  shoats.  When  Jordan 
came  to  his  house  and  asked  to  see  the  hog  that  he  had 
brought  home  he  told  him  ^*all  right,''  and  went  with  him 
and  showed  him  the  hog.  Jordan  claimed  her  and  appel- 
lant claimed  her,  and  Jordan  replevied  the  sow  from  ap- 
pellant. Appellant  went  after  the  witnesses  Bums  and 
Holmes,  who  had  witnessed  the  bill  of  sale.  He  did  not 
know  whether  they  would  know  where  he  was  and  he 
wanted  them  there  as  witnesses.  He  went  to  find  John 
Toms  and  found  that  he  had  gone  to  Mississippi  County. 
He  had  a  summons  issued  for  John  Toms  the  day  the  case 
was  set  for  trial  the  first  time,  gave  the  oflScers  what  in- 
formation he  had  as  to  Toms'  whereabouts;  told  them 
that  he  lived  at  Blytheville,  and  made  every  effort  that  he 
could  to  get  him.  Appellant  took  the  bill  of  sale  because 
he  did  not  know  Toms  very  well  and  did  not  know  his 
mark.    Appellant  wrote  the  bill  of  sale. 

Testimony  was  introduced  by  the  State  in  rebuttal, 
tending  to  impeach  Holub  as  a  witness.  The  jury  re- 
turned a  verdict  of  guilty  against  appellant,  and  assessed 
his  punishment  at  one  year  in  the  State  penitentiary.  A 
motion  for  a  new  trial  was  filed,  assigning  as  errors  the 
rulings  of  the  court  to  which  exceptions  were  duly  saved. 


Digitized  by  VjOOQIC 


ABK,]  HoLUB  V.  State.  261 

The  motion  was  overruled,  and  the  court  entered  judg- 
ment sentencing  appellant  to  the  penitentiary,  from 
which  this  appeal  has  been  duly  prosecuted. 

WOOD,  J.,  (after  stating  the  facts).  I.  This  court, 
in  cases  too  numerous  to  mention  here,  has  held  that  con- 
tinuances, in  criminal  as  well  as  civil  cases,  are,  as  a  gen- 
eral rule,  within  the  sound  discretion  of  the  trial  court, 
and  a  refusal  to  grant  a  continuance  is  never  a  ground 
for  a  new  trial  unless  it  is  made  to  appear  that  such  dis- 
cretion has  been  abused  to  the  prejudice  of  the  defend- 
ant. In  some  of  our  cases  much  stronger  language  is 
used  in  announcing  the  law  to  the  effect  that  in  passing  on 
motions  for  continuance  this  court  will  not  disturb  the 
ruling  of  the  trial  court  unless  it  appears  that  such  rul- 
ing, in  denying  the  same,  is  arbitrary  and  capricious, 
thereby  manifesting  such  an  abuse  of  the  court's  discre- 
tion as  results  in  the  denial  of  justice.  Smedley  v.  State, 
130  Ark.  149. 

Perhaps  the  most  cogent  language  used  in  this  con- 
nection in  any  of  our  cases  is  that  by  Mr.  Justice  Smith 
in  Loftin  et  al.  v.  State,  41  Ark.  153,  where  he  says :  **It 
must  be  a  flagrant  instance  of  the  arbitrary  or  capricious 
exercise  of  power  by  the  circuit  court,  operating  to  the 
denial  of  justice,  that  will  induce  us  to  interfere." 

But  see  the  language  of  Judge  Lacey,  in  the  very 
earliest  case  upon  the  subject,  in  Burrus  v.  Wise  <&  Hy- 
man,  2  Ark.  33,  42. 

In  some  of  the  cases  the  rule  is  expressed  in  this  way : 
**  Continuances  are  largely  in  the  discretion  of  the  trial 
court,  and  their  discretion  will  not  be  controlled  except 
in  cases  of  manifest  abuse."  Puckett  v.  State,  71  Ark. 
62,  and  cases  there  cited.  While  in  other  cases  it  is 
stated:  ** Motions  for  continuances  in  the  cases  are  mat- 
ters resting  largely  in  the  sound  discretion  of  the  trial 
court,  and  rarely  afford  grounds  for  reversal  unless  it  is 
made  to  appear  that  such  discretion  has  been  abused. '^ 
Vawnetta  v.  State,  82  Ark.  203. 
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Whether  the  milder  or  the  stronger  language  em- 
ployed by  our  cases  to  express  the  rulings  in  regard  to 
controlling  the  discretion  of  the  trial  court  in  matters  of 
continuances  be  applied  to  the  facts  of  this  record,  it 
seems  clear  to  a  majority  of  us  that  there  was  no  abuse  of 
the  Courtis  discretion  in  overruling  the  appellant's  mo- 
tion for  a  continuance.  In  the  first  place,  the  court  might 
have  very  well  concluded  that  inasmuch  as  the  sheriff  of 
Mississippi  County  had  returned  a  non  est,  it  would  be 
confronted  with  the  same  conditions  at  the  next  term. 
Public  oflScers  will  be  presumed,  until  the  contrary  is 
shown,  to  have  faithfully  discharged  their  duty,  and  we 
can  not  assume  that  the  sheriff,  in  making  a  non  est  re- 
turn, did  so  without  any  attempt  upon  his  part  to  obey 
the  mandate  of  the  subpoena  in  making  an  honest  effort 
to  find  the  witness  and  serve  the  same  upon  him.  In  the 
second  place,  the  court  did  not  abuse  its  discretion  in  con- 
cluding that  the  testimony  of  Toms  would  have  been  cum- 
ulative. The  appellant  himself  and  two  other  witnesses 
testified  to  all  the  facts  that  appellant  claimed  in  his'  mo- 
tion for  a  continuance  would  have  been  shown  by  the  tes- 
timony of  Toms,  towit:  That  the  appellant  purchased 
the  sow  in  good  faith  from  Toms.  We  have  over  and 
over  again  announced  that  it  is  not  error  to  overrule  a 
motion  for  a  continuance  on  account  of  the  absence  of  a 
witness  whose  testimony  would  be  merely  cumulative. 
Goddard  v.  State,  100  Ark.  149 ;  Johnson  v.  State,  89  Ark. 
46,  and  other  cases  cited  in  the  Attorney's  General's 
brief. 

II.  The  action  of  the  court  in  taking  up  the  motion 
for  a  continuance  after  ten  of  the  jury  had  been  selected 
.and  permitting  evidence  to  be  adduced  for  and  against 
the  motion  was  not  in  regular  order,  but  we  fail  to  dis- 
cover that  anything  was  said  or  done  by  the  witnesses, 
the  attorneys  or  the  court  that  was  calculated  in  the  least 
to  cause  any  sensible  juror  to  forget  the  obligation  of  his 
oath  to  try  the  case  according  to  the  law  and  the  evidence. 

in.  There  was  no  abuse  of  the  discretion  of  the 
court  in  permitting  the  jury  to  take  with  them  to  the  jury 
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room  for  examination  in  their  deliberations  the  bill  of 
sale.  Appellant  introduced  this  bill  of  sale  himself.  By 
so  doing  he  vouched  for  its  authenticity.  He  was  relying 
upon  it  as  a  most  convincing  piece  of  evidence,  and  such 
being  the  case  he  certainly  could  not  be  prejudiced,  at 
least  would  have  no  right  to  complain,  that  the  paper  was 
subjected  to  the  most  crucial  inspection  that  the  jury 
might  make  of  it  to  test  its  genuineness.  See  Harshaw 
V.  State,  94  Ark.  343.  If  it  could  not  stand  the  test  it  was 
not  competent  evidence  at  all. 

IV.  It  does  not  seem  to  us  that  the  facts  present  a 
very  strong  case  for  conviction,  but  after  a  careful  con- 
sideration of  the  evidence,  which  speaks  for  itself,  and  is 
fully  set  forth  in  the  statement  of  the  case,  we  can  not 
say  that  the  verdict  is  wholly  without  substantial  evidence 
to  sustain  it.  It  was  the  province  of  the  jury  to  weigh  it 
and  give  it  such  credit  as  they  believed  the  witnesses  were 
entitled  to,  and  when  considered  from  the  viewpoint  of 
the  strongest  inference  of  guilt  that  might  be  drawn  from 
it,  it  can  not  be  said  that  there  is  no  substantial  evidence 
to  sustain  the  verdict. 

Finding  no  error,  therefore,  in  the  record,  the  judg- 
ment must  be  affirmed. 


Gabdner  v.  State. 
Opinion  delivered  July  9,  1917. 

ETMBEZZLEMENT — VARIANCE  BETWEEN  INDICTMENT  AND  PROOF. — Proof  of 

the  crime  of  embezzlement  as  set  out  in  §  1841  of  Kirby's  Digest,  will 
not  sustain  an  indictment  for  embezzlement  under  Kirby's  Digest* 
§  1839;  the  two  statutes  prescribe  punishment  for  different  offenses* 

Appeal  from  Union  Circuit  Court;  C.  W.  Smith, 
Judge;  reversed. 

Powell  &  Smead,  for  appellant. 

1.  Tlje  court  erred  in  overruling  the  motion  for  a 
continuance.  The  testimony  was  material  and  good 
cau43e  and  due  diligence  shown. 
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2.  It  was  error  to  overrule  the  demurrer  to  the  in- 
dictment. The  names  of  the  owners  of  the  property  stolen 
were  not  stated.  73  Ark.  33 ;  109  Id.  403 ;  117  Id.  299 ;  123 
Id.  519.    The  obligation  of  ownership  is  essential. 

3.  The  evidence  does  not  support  a  material  allega- 
tion in  the  indictment,  that  the  funds  were  gold,  silver  and 
paper  money.  There  must  be  proof  of  one  of  the  kinds. 
85  Ark.  499 ;  97  Id.  1 ;  54  Id.  611 ;  71  Id.  415 ;  84  Id.  285. 

4.  The  court  erred  in  the  admission  of  evidence  and 
the  State  failed  to  make  out  a  case. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  indictment  was  good.  Kirby's  Digest,  § 
2231. 

2.  The  evidence  supports  the  verdict,  ai^d  there  is 
no  variance.  Incompetent  evidence  is  not  prejudicial 
where  the  facts  are  otherwise  proved.  84  Ark.  16;  103 
Id.  315,  and  others. 

3.  The  proof  shows  embezzlement. 

STATEMENT  BY  THE  COURT. 

On  the  24th  day  of  March,  1916,  J.  E.  Gardner  was 
indicted  for  embezzlement.  The  body  of  the  indictment 
is  as  follows  : 

**The  grand  jury  of  Union  County,  in  the  name  and 
by  the  authority  of  the  State  of  Arkansas,  on  oath,  accuse 
the  defendant,  J.  E.  Gardner,  of  the  crime  of  embezzle- 
ment, committed  as  follows :  The  said  defendant,  on  the 
20th  day  of  March,  1916,  in  Union  County,  Arkansas, 
then  and  there  being  the  bailee  of  the  heirs  of  John  Cates, 
deceased,  and  as  such  bailee  having  received  from  the 
creditors  of  said  estate  $300  in  gold,  silver  and  paper 
money  of  the  value  of  $300,  the  property  of  the  said  heirs 
of  John  Cates,  deceased,  as  aforesaid,  and  being  then  and 
there  the  bailee  of  said  heirs  of  John  Cates,  deceased,  un- 
lawfully and  feloniously  did  convert  and  embezzle  to  his 
own  use  the  said  above  described  gold,  silver  and  paper 
money,  of  the  value  of  $300,  the  property  of  the  said  heirs 
of  John  Cates,  deceased,  and  so  the  said  J.  E.  Gardner, 
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the  above  described  money  of  the  value  of  $300,  the  prop- 
erty of  the  said  John  Gates,  deceased,  unlawfully  and  fe- 
loniously did  steal,  take  and  carry,  against  the  peace  and 
dignity  of  the  State  of  Arkansas.'* 

John  Gates  died  intestate  in  Union  County,  Arkan- 
sas, leaving  surviving  him  his  widow,  and  several  chil- 
dren as  his  sole  heirs  at  law.  The  defendant  Gardner  had 
married  one  of  his  daughters,  and  was  appointed  admin- 
istrator of  his  estate.  As  such  administrator  he  took 
charge  of  the  real  and  personal  property  belonging  to  the 
estate.  The  personal  property  and  a  part  of  the  realty 
were  sold  in  payment  of  the  debts  probated  against  the 
estate.  The  administrator  filed  his  acc6unt  current  show- 
ing the  assets  received  by  him  and  the  disbursements 
made  by  him.  After  paying  the  debts  and  the  expenses 
incident  to  the  administration  of  the  estate,  there  was 
found  to  be  a  balance  in  his  hands  of  $409.52.  This 
amount  was  ordered  by  the  court  to  be  distributed  equally 
among  the  heirs  of  John  Gates,  deceased,  and  under  the 
order  of  the  probate  court,  the  administrator  was  di- 
rected to  pay  each  heir  the  sum  of  $68.25. 

The  judge  of  the  probate  court  testified  that  the  de- 
fendant told  him  that  he  had  the  money  in  a  bank  in 
Union  Gounty  and  would  get  it  and  make  the  payments 
as  directed  by  the  court ;  that  there  was  no  money  in  the 
bank  named  by  the  defendant  to  his  credit,  and  that 
he  again  urged  the  defendant  to  bring  the  money  into 
court ;  that  the  defendant  then  told  him  he  had  the  money 
at  his  house  and  would  bring  the  money  into  court;  that 
he  failed  to  do  this,  and  upon  being  brought  into  court 
the  defendant  told  him  that  his  wife  was  sick  and  that 
he  had  given  all  the  money  belonging  to  the  estate  to 
Henry  Gates,  one  of  the  heirs. 

It  is  further  shown  that  the  defendant  failed  to  pay 
the  heirs  as  directed  by  the  order  of  the  probate  court, 
and  that  he  had  converted  funds  belonging  to  the  estate 
to  his  own  use.  He  was  tried  before  a  jury,  which  re- 
turned a  verdict  of  guilty,  and  from  the  judgment  of  con- 
viction he  has  prosecuted  an  appeal  to  this  court. 
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HART,  J.,  (after  stating  the  facts).  It  is  insisted 
by  counsel  f or^  the  defendant  that  there  is  a  variance  be- 
tween the  indictment  and  the  proof.  In  this  contention 
we  think  counsel  is  correct.  The  indictment  was  framed 
under  section  1839  of  Kirby's  Digest,  which  provides  in 
effect  that  if  any  carrier  or  other  bailee  shall  embezzle 
or  convert  to  his  own  use  money,  property,  etc.,  which 
shall  have  come  into  his  possession  as  such  bailee,  he 
shall  be  deemed  guilty  of  larceny  and  on  conviction  shall 
be  punished  as  in  cases  of  larceny.  The  defendant  should 
have  been  indicted  under  section  1841  of  Kirby's  Digest. 
The  section  reads  as  follows : 

**  Section  1841.  Every  executor,  administrator  or 
guardian  who  shall  embezzle  or  fraudulently  convert  to 
his  own  use,  or  make  way  with  or  secrete  with  intent  to 
embezzle,  or  fraudulently  convert  to  his  own  use,  any 
money,  goods,  rights  in  action,  property,  effects  or  valu- 
able security  of  his  testator,  intestate  or  ward,  shall  be 
deemed  guilty  of  larceny,  and  on  conviction  shall  be  pun- 
ished as  in  cases  of  larceny. '' 

The  two  sections  provide  that  the  offense  of  embez- 
zlement as  described  in  each  section  shall  be  deemed  lar- 
ceny and*  punished  as  such,  but  different  classes  of  of- 
fenders are  sought  to  be  reached. 

Mr.  Wharton  says:  **A  trustee  is  one  to  whom  cer- 
tain property  is  given  to  hold  and  use  for  the  benefit  of 
a  person  called  a  cestui  que  trust.  The  term,  therefore, 
is  more  comprehensive  than  bailee,  a  bailee  being  simply 
the  custodian  of  specific  property,  and  is  leas  comprehen- 
sive than  that  of  agent,  an  agent  being  employed  to  ac- 
quire as  well  as  to  hold."  Wharton's  Criminal  Law  (11 
ed.),  Vol.  2,  Par.  1299. 

Administrators,  executors  and  guardians  are  fre- 
quently named  in  statutes  as  persons  who  may  commit 
embezzlements  of  funds  intrusted  to  their  care.  State  v. 
Adamson  (Ind.),  16  N.  E.  181;  State,  v.  GilUs  (Miss.),  24 
So.  25,  and  People  v.  Page  (Cal.),  48  Pac.  326. 

It  is  evident  that  the  Legislature  had  in  mind  the  dis- 
tinction made  by  Mr.  Wharton  when  it  enacted  section 
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1841  of  Kirby 's  Digest.  The  crime  defined  in  that  section 
of  the  statute  is  purely  a  statutory  crime.  In  order  that 
an  indictment  for  the  oflfense  described  in  the  statute  be 
suflScient,  the  facts  should  be  charged  which  would  bring 
the  case  within  the  terms  of  the  statute.  The  proof  on 
the  part  of  the  State  tended  to  establish  the  guilt  of  the 
defendant  under  this  section  of  the  statute.  The  indict- 
ment, however,  failed  to  charge  facts  which  would  bring 
the  case  within  the  terms  of  the  statute.  In  short,  the 
indictment  charged  a  crime  under  section  1839  of  Karby 's 
Digest,  and  the  facts  shown  by  the  State  establish  the 
offense  described  in  section  1841  of  Kirby's  Digest. 

As  we  have  already  seen,  the  Legislature  had  in 
mind  the  punishment  of  different  offenses  in  these  two 
sections  of  the  statute,  and  there  was  a  fatal  variance 
between  the  allegations  of  the  indictment  and  the  proof 
made  in  the  case. 

Therefore  the  judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 


Flake  v.  Hill. 
Opinion  delivered  July  9,  1917. 

Appeal  and  error — failure  to  abstract  record. — A  cause  will  not  be 
reversed  on  appeal,  where  the  appellant  has  failed  to  abstract  the 
record. 

Appeal  from  Franklin  Circuit  Court,  Ozark  District; 
James  Cochran,  Judge ;  affirmed. 

Dave  Partain,  for  appellant. 

1.  Bert  Hill  was  not  sworn  as  a  witness. 

2.  The  verdict  is  clearly  excessive  and  contrary  to 
law  and  the  evidence.    81  Ark.  13. 

3.  Plaintiff  absolutely  failed  to  make  out  his  case, 
even  on  his  own  testimony  and  not  sworn  to.  He  himself 
violated  the  contract. 

G.  0.  Patterson,  for  appellee. 
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The  court  properly  overruled  the  demurrer  and  re- 
fused appellant's  instructions  1,  2  and  3.  It  properly 
gave  Nos.  1  to  7  on  its  own  motion. 

The  judgment  is  right  on  the  evidence,  even  if  ap- 
pellee was  not  sworn.  No  errors  are  pointed  out  prop- 
erly in  the  abstract  of  appellant. 

HUMPHREYS,  J.  Appellee  instituted  this  suit 
against  appellants  on  the  2d  day  of  February,  1915, 
in  the  Ozark  District  of  Franklin  County,  to  recover  dam- 
ages on  account  of  the  alleged  unlawful  withholding  of 
certain  chattels  to  which  appellee  was  entitled  by  virtue 
of  a  compromise  agreement  and  order  entered  in  a  re- 
plevin suit  by  appellant  Flake  against  appellee. 

All  of  the  material  allegations  in  the  complaint  were 
denied  by  appellants. 

The  cause  was  submitted  to  the  jury  upon  the  plead- 
ings, evidence  adduced,  and  instructions  of  the  court.  A 
verdict  for  $65  was  returned  in  favor  of  appellee  and 
judgment  rendered  in  accordance  therewith.  Proper 
steps  were  taken,  and  an  appeal  from  the  judgment  has 
been  lodged  here. 

Appellant  insists  that  the  judgment  should  be  re- 
versed— 

First,  Because  appellee  was  permitted  to  give  tes- 
timony without  having  been  sworn. 

Second.  Because  the  verdict  and  judgment  was  ex- 
cessive. 

Third.  Because  the  verdict  was  contrary  to  the  evi- 
dence and  the  law. 

Rule  9  of  this  court  provides  that  the  appellant  shall 
abstract  or  abridge  the  transcript  by  setting  forth  the 
material  parts  of  the  pleadings,  proceedings,  facts  and 
documents  upon  which  he  relies,  together  with  such  other 
statements  from  the  record  as  are  necessary  to  a  full  un- 
derstanding of  all  the  questions  presented  to  this  court 
for  decision. 

No  evidence  whatever  has  been  abstracted  by  appel- 
lants.   The  evidence  abstracted  by  appellee  in  no  way  as- 
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sists  appellants  in  maintaining  their  alleged  assignments 
of  error. 

In  reference  to  the  first  assignment  of  error  this 
court  has  held  that  (quoting  syllabus  1),  *' A  cause  willnot 
be  reversed  because  a  witness  vsras  not  sworn  before  be- 
ing permitted  to  testify,  where  the  omission  was  a  mere 
inattention,  and  where  appellant  raised  the  question  for 
the  first  time  after  verdict/'  St.  L.,  I.  M.  &  S.  Ry.  Co. 
V.  Hcdrston,  125  Ark.  314. 

We  are  not  informed  by  the  abstract  as  to  whether 
appellee  testified  without  taking  the  oath,  or  whether  the 
oath  was  not  administered  through  omission  or  mere  in- 
attention, or  whether  any  objection  was  made  at  the  time 
to  the  witness  testifying  without  taking  the  oath  required 
by  law.  From  the  abstract  before  us,  the  first  intimation 
of  any  objection  to  the  witness  testifying  on  this  account 
appeared  in  the  motion  for  new  trial. 

With  reference  to  the  second  and  third  assignments 
of  error,  it  is  impossible  for  us  to  intelligently  pass  upon 
them  without  exploring  the  transcript  to  ascertain  what 
testimony  was  given. 

For  the  failure  to  comply  with  rule  9  of  this  court, 
the  judgment  is  affirmed. 


Dickinson,  Beceivbr  Chicago,  Eock  Island  &  Pacific 
Railway  Company  v.  Housley. 

Opinion  delivered  July  9, 1917.  . 

L.  Taxes — erroneous  assessment — recovery. — An  action  may  be 
maintained  for  the  recovery  of  taxes  paid  under  an  erroneous  assess- 
ment, when  the  collector  retains  possession  of  the  same,  pending  the 
result  of  the  litigation. 

I.  Taxation— ASSESSMENT  fixed  by  tax  commission— change  by 
COUNTY. — The  assessor  and  county  board  of  equalization  of  a  county 
are  without  authority  to  alter  the  assessments  of  railroad  property 
made  by  the  State  Tax  Commission;  and  a  judgment  giving  a  com- 
mand to  those  officials  with  respect  to  the  assessment  of  that  kind  of 
property  is  not  binding  on  a  taxpayer  in  a  collateral  suit  to  recover  the 
amount  illegally  exacted. 
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8.  Taxation — uniformity. — Assessing  officers  can  not  be  compelled  to 
adopt  a  rate  of  assessment  in  a  given  county  not  in  conformity  with 
the  rate  of  valuation  fixed  generally  throughout  the  State. 

4.  Taxation— RAILROAD  property— board  to  assbss.— The  Act 
creating  the  State  Tax  Conunission,  held  valid,  in  its  provision  for  the 
assessment  of  railway  property  by  the  commission. 

6.  Taxation — paybibnt  op  tax  illegally  assessed — recovery. — 
Where  the  county  assessor  and  board  of  equalization  raised  the  assess- 
ment of  a  railway  company's  property  in  the  county  for  taxation, 
over  that  fixed  by  the  State  Tax  Commission,  the  railway  company 
may  recover  back  the  illegal  tax  paid  under  protest. 

Appeal  from  Garland  Circuit  Court;  Scott  Wood, 
Judge;  reversed. 

T.  S.  Bmbee,  H.  T.  Harrison  and  C  L.  Johnson,  for 
appellant. 

1.  This  suit  was  instituted  in  the  proper  forum.  It 
is  different  from  30  Ark.  275  and  113  Id.  138.  It  is  in  the 
nature  of  a  suit  for  money  had  and  received. 

2.  The  action  of  the  county  court  in  raising  the  as- 
sessment certified  out  by  the  State  Tax  Commission  was 
illegal  and  void.  Const.,  art.  16,  §  5,  Act  257,  Acts  1909, 
Act  251,  Acts  1911.  The  legislative  will  is  supreme.  The 
county  board  of  equalization  was  without  authority  of 
law  to  raise  the  valuation  certified  by  the  Tax  Commis- 
sion. The  power  to  assess  railroad  property  is  conferred 
upon  the  State  Tax  Commission,  and  it  alone  has  the 
power.    127  Ark.  349. 

Gibson  Witt,  for  appellee. 

1.  This  is  merely  a  collateral  attack  upon  the  judg- 
ment of  the  'United  States  District  Court. 

2.  Under  article  7,  section  46,  Constitution,  only  the 
assessor  can  assess  property  for  taxation.  Other  agen- 
cies may  be  constituted  by  the  Legislature  to  aid  the  as- 
sessor, but  the  assessor  makes  the  assessment.  Kirby's 
Digest,  §  6970;  1  Desty  on  Taxation,  p.  581;  49  Ark.  526; 
92  7d.493;64  7d.436. 

2.  When  the  Tax  Commission  certifies  its  findings 
of  value  to  the  assessor,  its  authority  ends.  Only  the  as- 
sessor can  assess.    The  tax  must  be  uniform  and  coexten- 
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sive  with  the  territory  to  which  it  applies.    11  Enc.  TT.  S. 
Sup.  Ct.  Rep.  382;  101  U.  S.  153. 

3.  The  case  in  192  S.  W.  202  is  not  parallel.  The 
United  States  District  Court  had  jurisdiction,  and  it  can 
not  be  questioned.  Only  void  judgments  can  be  im- 
peached collaterally.  46  Ark.  502.  If  appellant  was  en- 
titled to  any  relief  he  should  have  gone  to  the  Federal 
court.  11  A.  &  E.  Ann.  Cas.  744.  The  State  court  had 
no  jurisdiction.    32  Ark.  676. 

McCULLOCH,  C.  J.  This  is  an  action  instituted  by 
the  receiver  of  the  Chicago,  Bock  Island  &  Pacific  Bail- 
way  Company  against  the  tax  collector  of  Garland 
County  to  recover  taxes  alleged  to  have  been  assessed  in 
exoess  of  the  amount  legally  authorized,  which  were  paid 
to  the  collector  under  protest.  The  cause  was  heard  upon 
an  agreed  statement  of  facts,  and  the  court  rendered 
judgment  in  favor  of  the  defendant,  from  which  the  plain- 
tiff has  prosecuted  an  appeal. 

The  facts,  as  recited  in  the  agreement,  are  that  the 
State  Tax  Commission  assessed  the  property  of  the  rail- 
road for  the  taxes  of  1916  and  certified  to  the  assessor  of 
Garland  County  the  apportionment  to  that  county  of  its 
part  of  the  aggregate  value  of  the  railroad  and  the  as- 
sessor of  Garland  County  entered  the  same  upon  the  tax 
books,  but  subsequently  the  board  of  equalization  raised 
the  assessment  for  county  purposes  and  road  and  bridge 
purposes  50  per  cent,  of  the  value  as  certified  by  the  State 
Tax  Commission.  In  other  words,  the  State  Tax  Com- 
mission apportioned  to  Garland  County  the  value  of  the 
railroad  property  amounting  to  $189,957,  which  was  en- 
tered on  the  tax  books  by  the  assessor,  but  the  board  of 
equalization  raised  the  value  to  $284,953,  and  the  taxes 
were  extended  on  the  last  mentioned  valuation  fixed  by 
the  board  of  equalization.  The  receiver  of  the  company 
applied  to  the  collector  to  pay  the  taxes  according  to  the 
valuation  made  and  apportioned  by  the  State  Tax  Com- 
mission, but  the  collector  refused  to  accept  the  amount 
and  the  receiver  paid  the  full  amount  demanded  under 
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protest,  and  brings  this  suit  to  recover  the  amount  paid 
in  excess  of  the  amount  extended  according  to  the  value 
fixed  by  the  State  Tax  Commission. 

(1)  It  is  agreed  that  the  money  was  in  the  hands  of 
the  tax  collector  at  the  time  of  the  commencement  of  the 
suit  and  was  retained  by  him  to  await  the  final  decision 
in  the  cause,  so,  if  it  be  found  that  the  amount  demanded 
by  liie  collector  was  in  excess  of  the  legal  amount  of  taxes 
due  on  the  property,  the  plaintiff  is  entitled  to  recover. 
Sanders  v.  Simmons,  30  Ark.  275 ;  First  National  Bank  of 
Fort  Smith  v.  N orris,  113  Ark.  138. 

(2)  The  validity  of  the  increase  of  the  assessment 
is  sought  to  be  sustained  under  authority  of  a  judgment 
of  the  United  States  District  Court  for  the  Western  Divi- 
sion of  the  Eastern  District  of  Arkansas  in  an  action  in- 
stituted by  one  of  the  creditors  of  Garland  County  against 
the  assessor  and  board  of  equalization  of  that  county, 
commanding  those  oflScers  to  assess  all  property  in  the 
county  at  its  true  value  in  money.  The  judgment  of  the 
Federal  court  was  rendered  by  consent  of  the  parties 
thereto.  The  members  of  the  State  Tax  Commission 
were  not  parties  to  that  action.  Conceding,  without  de- 
ciding, that  a  judgment  of  that  kind  against  the  assessor 
and  board  of  equalization  of  the  county  was  binding  on 
taxpayers  as  to  the  validity  of  the  assessment  made  pur- 
suant to  the  judgment,  it  certainly  did  not  bind  railroad 
property  which  is,  under  the  statute,  assessable  only  by 
the  State  Tax  Commission.  The  statutes  of  this  State 
(Acts  of  1911,  page  235)  provide  that  the  property  of 
railroad,  express,  sleeping  car,  telegraph,  telephone  and 
pipe  line  companies  shall  be  assessed  by  the  State  Tax 
Commission  and  that  the  value  shall  be  apportioned  by 
that  commission  to  the  several  counties  in  the  State.  This 
is  the  only  authority  for  the  assessment  of  that  kind  of 
property,  and  the  statute  does  not  confer  authority  upon 
the  county  boards  of  equalization  to  raise  or  lower  the 
values  of  the  property  thus  assessed.  Both  the  assessor 
and  the  board  of  equalization  being  without  power  to 
alter  the  assessments  of  railroad  property  made  by  the 
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State  Tax  Commission,  it  necessarily  follows  that  a  judg- 
ment giving  a  command  to  those  officials  with  respect  to 
the  assessment  of  that  kind  of  property  is  not  binding  on 
a  taxpayer  in' a  collateral  suit  to  recover  the  amount  ille- 
gally exacted. 

(3)  We  have  already  decided  that  assessing  officers 
can  not  be  compelled  to  adopt  a  rate  of  assessment  in  a 
given  county  not  in  conformity  with  the  rate  of  valuation 
fixed  generally  throughout  the  State.  Nelson  v.  Meek, 
Assessor,  127  Ark.  349, 192  S.  W.  202. 

It  is  contended,  however,  that  the  statute  authoriz- 
ing assessments  of  railroad  property  by  the  State  Tax 
Commission  is  unconstitutional  for  the  reason  that  there 
is  a  provision  in  the  Constitution  for  the  election  of  a 
county  assessor,  and  that  it  is  necessarily  implied  from 
that  provision  that  the  Legislature  can  not  authorize  an 
assessment  made  by  any  other  officers.  Formerly  the  as- 
sessment of  railroad  property  was  made  by  the  State 
Board  of  Railroad  Assessors,  composed  of  the  Governor 
and  certain  other  State  officials,  and  in  the  case  of  Little 
Rock  S  Fort  Smith  Ry.  v.  Worthen,  46  Ark.  312,  the  con- 
stitutionality of  that  statute  was  assailed  on  the  ground 
that  it  provided  for  a  different  method  of  assessing  that 
character  of  property  from  that  authorized  for  the  assess- 
ment of  property  generally.  This  court  sustained  the 
method  of  assessment  and  in  effect  held  that  the  Legisla- 
ture had  the  power  to  create  a  State  board  to  assess  that 
kind  of  property.  The  question  was  again  raised  in  St. 
L.,  I.  M.  S  8.  Ry.  Co.  v.  Worthen,  52  Ark.  529,  where  the 
court  again  declared  the  constitutionality  of  that  method 
of  assessing  railroad  property.  The  subject  was  again 
discussed  in  the  case  of  Railway  v.  Williams,  53  Ark.  58, 
and  the  other  cases  were  referred  to  as  upholding  that 
method  of  assessment  of  railroads  on  the  ground  that 
such  property  should  be  assessed  as  a  unit.  It  does  not 
appear  that  in  any  of  those  cases  it  was  insisted,  as  in 
the  present  case,  that  the  provision  of  the  Constitution 
with  reference  to  the  election  of  a  county  assessor  was 
the  exclusive  method  of  assessing  property  of  all  kinds. 
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(4-5)  We  must,  however,  treat  the  question  as  set- 
tled that  the  statute  authorizing  the  assessment  of  this 
kind  of  propery  by  a  State  board  created  for  that  pur- 
pose is  not  in  conflict  with  the  Constitution.  ^  The  increase 
of  valuation  by  the  board  of  equalization  was,  therefore, 
unauthorized  and  illegal,  and  plaintiff,  having  paid  the 
amount  under  protest,  it  follows  that  he  is  entitled  to 
recover  from  the  collector,  who  still  has  the  funds  in  his 
hands.  The  judgment  of  the  circuit  court  is,  therefore, 
reversed  and  the  cause  is  remanded  with  directions  to 
enter  a  judgment  in  favor  of  the  plaintiff  for  the  amount 
illegally  exacted  as  set  forth  in  the  complaint. 


MiNNEQUA  Cooperage  Company  v.  Hendricks,  Judge. 
Opinion  delivered  June  25, 1917. 

CJONSTITUnONAL  LAW — JURY  TRIAL — ^VERDICT  BY  NINE  JUROBS. — The  act 

of  the  Legislature  of  1917,  authorizing  a  verdict  by  less  than  the 
whole  number  of  jurors  in  a  case,  is  invalid,  and  in  violation  of  the 
Constitution  of  1874. 

Mandamus  to  Pulaski  Circuit  Court;  G,  W.  Hen- 
dricks, Judge;  affirmed. 

J.  A.  Comer y  for  petitioner. 

1.  It  was  the  duty  of  the  court  to  receive  the  ver- 
dict and  enter  judgment  thereon.  Even  if  Act  52  is  in  con- 
flict with  the  Constitution,  no  objection  was  made^  and  the 
right  to  a  unanimous  verdict  of  twelve  jurors  was  waived 
It  was  the  duty  of  the  court  to  receive  the  verdict  and  en- 
ter judgment  thereon.  Kirby  &  Castle's  Digest,  §  §  7343, 
7682,  7687 ;  44  Ark.  202 ;  79  Mo.  App.  627 ;  19  Ohio  Cir.  Ct. 
Eep.  425. 

W.  H.  Rector,  for  respondent. 

1.  Act  52,  Acts  1917,  is  unconstitutional  and  void. 
A  jury  is  twelve  men  and  the  verdict  must  be  unanimous. 
The  Legislature  can  not  abridge  the  number.  Art.  11,  Sec 
7,  Const.  1874 ;  32  Ark.  17 ;  16  Id.  384 ;  8  Id.  436 ;  47  Id.  568 ; 
8  Id.  372;  2  Reeves'  History  Common  Law,  270;  2  Hale's 
Pleas  of  the  Crown,  161;  2  Blackstone's  Comm.  349; 
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Chitty,  Cr.  Law,  505;  7  Amend.  Const.  U.  S.;  166  U.  S. 
464;  lb.  707;  241  Id.  211;  174  Id.  1;  170  Id.  323;  33  L.  R. 
A.  441. 

All  the  States  having  provisions  similar  to  ours,  have 
held  the  necessity  for  a  unanimous  verdict  of  a  jury  of 
twelve.  186  Mo.  269;  85  S.  W.  378;  171  Mo.  84;  70  S.  W. 
891 ;  1  Mont.  118 ;  41 N.  H.  550 ;  110  Pa.  St.  387 ;  2  Atl.  531 ; 
9  Wyo.  157 ;  51  Pac.  466 ;  24  Cyc.  185 ;  126  Ind.  508 ;  2  J.  J. 
Marsh  (Ky.)  40;  12  Md.  514;  11  Pick.  (Mass.)  501;  70 
Miss.  247;  9  Heisk.  (Tenn.)  248;  56  Tex.  331;  14  Gratt. 
(Va.)  630;  6  Wis.  205. 

2.  The  parties  did  not  waive  a  jury  trial.  114  Wis. 
516;  68  N.  Y.  Supp.  806;  58  N.  E.  576;  45  Id.  145;  163 
111.  652 ;  78  Miss.  525 ;  84  Me.  304 ;  172  N.  Y.  482. 

HART,  J.  C.  E.  Shiflfer  brought  suit  in  the  Pulaski 
Circuit  Court  against  the  Minnequa  Cooperage  Company 
for  false  imprisonment.  The  case  went  to  trial  before  a 
juiy  of  twelve  duly  qualified  electors  of  Pulaski  County. 
At  the  conclusion  of  the  trial  the  cause  was  submitted  to 
the  jury  and  it  retired  to  consider  of  its  verdict.  After 
deliberating  for  some  time,  the  jury  returned  into  court 
and  reported  that  it  was  unable  to  agree  upon  a  unani- 
mous verdict.  Whereupon  the  court  called  the  attention 
of  the  jury  to  an  act  of  the  Legislature  for  the  year  1917, 
empowering  nine  or  more  jurors  to  return  a  verdict  in 
civil  cases.  The  jury  again  retired  to  consider  of  its  ver- 
dict and  returned  into  court  with  a  verdict  signed  by  ten 
jurors.  The  court  declined  to  accept  the  verdict  on  the 
ground  that  the  act  in  question  is  unconstitutional.  The 
so-called  verdict  was  in  favor  of  the  defendant  and  the 
Minnequa  Cooperage  Company  filed  a  petition  in  which 
the  foregoing  facts  are  set  forth  and  asks  this  court  to 
make  an  order  requiring  the  circuit  judge  to  accept  said 
verdict  and  render  judgment  upon  it. 

The  parties  might  have  waived  a  jury  in  this  case  or 
they  might  have  agreed  that  a  less  number  than  the  whole 
might  render  a  verdict  in  the  case,  but  they  did  not  do  so. 
This  is  so  because  the  court  never  permitted  the  verdict 
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to  be  returned  aiid  judgment  to  be  rendered  upon  it.  So 
it  can  not  be  said  that  the  plaintiflf  in  the  case  waived  a 
unanimous  verdict,  or  that  his  conduct  amounted  to  an 
agreement  that  a  less  number  than  the  whole  might  return 
a  verdict.  If  the  court  had  accepted  the  verdict  and  he 
had  made  no  objections,  it  might  be  said  that  he  could  not 
speculate  on  the  verdict  by  allowing  it  to  be  returned 
without  objection,  and  then  when  he  found  that  it  was 
against  him,  object  to  it.  Here,  however,  the  court  re- 
fused to  receive  the  verdict. 

This  brings  us  to  the  question  of  whether  the  Legis- 
lature has  the  power  to  provide  that  a  number  of  the 
petit  jury  less  than  the  whole  may  render  a  verdict  in  a 
case  where  the  Constitution  gives  to  the  party  a  right  to 
a  trial  by  jury.  This  was  a  common  law  action  and  the 
right  of  a  trial  by  jury  is  guaranteed  by  our  Constitution. 
Govan  v.  Jackson,  32  Ark.  553,  and  State  v.  Churchill,  48 
Ark.  426. 

Section  7  of  the  Declaration  of  Rights  of  our  Con- 
stitution reads  as  follows: 

**The  right  of  trial  by  jury  shall  remain  inviolate 
and  shall  extend  to  all  cases  at  law  without  regard  to  the 
amount  in  controversy ;  but  a  jury  trial  may  be  waived  by 
the  parties  in  all  cases  in  the  manner  prescribed  by  law.*^ 

This  court,  in  construing  a  similar  provision  of  an 
earlier  Constitution  of  this  State,  said  that  the  trial  by 
jury  is  a  great  constitutional  right,  and  when  the  con- 
vention incorporated  the  provision  into  the  Constitution 
of  this  State,  it  must  unquestionably  have  had  reference 
to  the  jury  trial  as  known  and  recognized  by  the  common 
law.  The  court  further  held  that  the  word,  ^'jury,^'  at 
common  law,  means  twelve  men,  and  that  the  Legislature 
can  not  abridge  the  number.  LariMian  v.  Lane,  8  Ark. 
372;  State  v.  Cox,  8  Ark.  436;  Cairo  &  Fulton  Railroad 
Co.  V.  Trout,  32  Ark.  17. 

These  decisions  settle  beyond  controversy  that  the 
words  ** trial  by  jury,'*  as  used  in  the  section  of  the  Con- 
stitution under  consideration,  must  be  given  their  com- 
mon-law meaning.   At  common  law  the  essential  elements 
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of  a  trial  by  jury  are  and  always  have  been,  number,  im- 
partiality and  unanimity.  On  this  question  the  great 
English  commentator  said: 

**Upon  these  accounts  the  trial  by  jury  ever  has  been, 
and  I  trust  ever  will  be,  looked  upon  as  the  glory  of  the 
English  law.  And  if  it  has  so  great  an  advantage  over 
others  in  regulating  civil  property,  how  much  must  that 
advantage  be  heightened  when  it  is  applied  to  criminal 
cases.  But  this  we  must  refer  to  the  ensuing  book  of 
these  commentaries ;  only  observing  for  the  present  that 
it  is  the  most  transcendent  privilege  which  any  subject 
can  enjoy,  or  wish  for,  that  he  can  not  be  affected  either  in 
his  property,  his  liberty,  or  his  person,  but  by  the  unani- 
mous consent  of  twelve  of  his  neighbors,  and  equals.'* 
Lewis'  Blackstone,  Book  3,  page  379,  vol.  2,  page  1340. 

Mr.  Proffatt,  the  well  known  author  on  Jury  Trial, 
recognizes  that  the  unanimity  of  the  twelve  members  con- 
stituting the  jury  is  an  essential  attribute  of  a  trial  by 
jury.  Proffatt  on  Jury  Trial,  sec.  76,  et  seq.  The  author 
goes  on  to  give  the  reasons  for  and  against  the  require- 
ment, but  we  are  not  concerned  with  that,  for,  as  already 
seen,  our  Constitution  has  used  the  word  in  its  common- 
law  sense. 

In  Lommen  v.  Mhmeapolis  Gas  Light  Co.,  60  A.  S.  R. 
450,  the  Supreme  Court  of  the  State  of  Minnesota  held 
that  a  statute  providing  for  struck  jurors  does  not  in- 
fringe a  constitutional  mandate  that,  **the  right  of  trial 
by  jury  shall  remain  inviolate."  The  learned  judge  in 
that  case,  however,  in  discussing  the  question  of  what  is  a 
trial  by  jury  within  the  meaning  of  the  Constitution,  said : 

'*The  expression  'trial  by  jury'  is  as  old  as  Magna 
Charta,  and  has  obtained  a  definite  historical  meaning, 
which  is  well  understood  by  all  English-speaking  peoples ; 
and,  for  that  reason,  no  American  Constitution  had  ever 
assumed  to  define  it.  We  are,  therefore,  relegated  to  the 
history  of  the  common  law  to  ascertain  its  meaning. 

''The  essential  and  substantive  attributes  or  ele- 
ments of  jury  trial  are  and  always  have  been,  number, 
impartiality  and  unanimity.    The  jury  must  consist  of 
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twelve;  they  must  be  impartial  and  indifferent  between 
the  parties;  and  their  verdict  must  be  unanimous.'*  The 
decision  in  the  case  was  based  on  the  ground  that  the  stat- 
ute did  not  affect  either  of  these  three  essential  attributes 
of  a  trial  by  jury.  The  cases  cited  below  are  express  au- 
thority for  the  proposition  that  unanimity  was  one  of  the 
essential  features  of  a  trial  by  jury  at  the  common  law. 
They  also  hold,  in  construing  a  similar  provision  of  their 
Constitutions  that  the  expression  *  trial  by  jury'  takes  its 
common-law  meaning,  and  that  statutes  adopting  less 
than  a  unanimous  verdict  are  unconstitutional.  Work  v. 
State,  2  Ohio  St.  296,  59  Am.  Dec.  671 ;  Opinion  of  the  Jus- 
tices, 41  N.  H.  550;  Jackson/vUle,  etc.,  R.  Co.  v.  Adams 
(Fla.),  24  L.  R.  A.  272,  and  case  note;  City  of  Denver  v. 
Hyatt  (Colo.),  63  Pac.  403;  Carroll  v.  Byres  (Ariz.),  36 
Pac.  499;  Lawrence  v.  Stearns,  11  Pick.  (Mass.)  501; 
American  Publishing  Co.  v.  Fisher,  166  U.  S.  464 ;  Klein- 
chmidt  V.  Dunphy,  1  Mont.  118;  First  National  Bank  of 
Rock  Springs  v.  Foster  (Wyo.),  54  L.  R.  A.  549 ;  Bradford 
V.  Territory  (Okla,),  34  Pac.  66,  and  16  R.  C.  L.,  p.  181. 

The  Seventh  Amendment  to  the  Constitution  of  the 
United  States  provides : 

**In  suits  at  common  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved." 

In  SpringvUle  v.  Thomas,  166  U.  S.  707,  the  Supreme 
Court  of  the  United  States,  in  construing  an  -act  of  Con- 
gress authorizing  the  territorial  Legislature  of  Utah  to 
provide  for  verdicts  in  civil  cases  by  less*  than  the  whole 
number  of  jurors,  held  that  the  act  was  clearly  prohibited 
by  the  Seventh  Amendment  to  the  Constitution  of  the 
United  States.  Chief  Justice  Fuller,  in  reviewing  the 
construction  placed  upon  the  act  by  the  territorial  court 
of  Utah,  said : 

**In  our  opinion  the  Seventh  Amendment  secured 
unanimity  in  finding  a  verdict  as  an  essential  feature  of 
trial  by  jury  in  common-law  cases,  and  the  act  of  Con- 
gress could  not  impart  the  power  to  change  the  constitu- 
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tional  role,  and  could  not  be  treated  as  attempting  to 
doso.'^ 

In  3f.  ^  St.  L.  R.  R.  Co.  v.  Bomholis,  241  U.  S.  211, 
Chief  Justice  Whitb  said : 

**It  has  been  so  long  and  so  conclusively  settled  that 
the  Seventh  Amendment  exacts  a  trial  by  jury  according 
to  the  course  of  the  common  law,  that  is,  by  a  unanimous 
verdict  (citing  cases),  that  it  is  not  now  open  in  the  slight- 
est question  that  if  the  requirements  of  that  amendment 
applied  to  the  action  of  the  State  of  Minnesota  in  adopt- 
ing the  statute  concerning  a  less  than  unanimous  verdict, 
*  *  *  both  the  statute  and  the  action  of  the  court  were  void 
because  of  repugnancy  to  the  Constitution  of  the  United 
States." 

In  that  case,  the  court  held  that  the  requirement  of 
the  Seventh  Amendment  did  not  control  the  State  courts, 
even  when  enforcing  rights  under  a  Federal  statute  like 
the  Employer's  Liability  Act.  By  the  Constitution  of 
Minnesota  in  civil  causes,  after  a  case  has  been  under 
submission  to  a  jury  for  twelve  hours  without  a  tmaoi- 
mous  verdict,  five-sixths  of  the  jury  are  authorized  to 
reach  a  verdict,  which  is  entitled  to  the  legal  effect  of  a 
unanimous  verdict  at  common  law.  In  several  of  the 
States  majority  verdicts  may  be  rendered  in  civil  oases, 
but  this  is  the  result  of  express  constitutional  authority. 
In  construing  sections  of  the  Constitution  similar  to  the 
one  under  consideration  the  courts  have  uniformly  held 
that  any  legislation  authorizing  a  verdict  by  less  than  the 
whole  number  of  jurors  in  any  case  where  a  jury  trial  is 
a  matter  of  right  is  unconstitutional,  unless  such  legisla- 
tion is  expressly  authorized  by  a  constitutional  provision. 

On  this  point  in  addition  to  the  authorities  cited 
above,  see  24  Cyc,  p.  186,  and  cases  cited.  The  reason  is 
that  the  words  *Hrial  by  jury''  were  used  by  the  framers 
of  the  Constitutions  of  the  various  States  in  their  com- 
mon-law sense. 

It  follows  that  the  act  of  the  Legislature  under  con- 
sideration is  unconstitutional  and  the  prayer  of  the  peti- 
tion will  be  denied. 
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McCULLOCH,  C.  J.,  (dissenting).  The  Declaration 
of  Rights  embodied  in  the  Constitution  merely  provides 
that  *'the  right  of  trial  by  jury  shall  remain  inviolate/* 
It  does  not  specify  what  number  of  men  shall  constitute  a 
jury,  nor  how  the  verdict  shall  be  rendered.  That  is  left, 
by  the  silence  of  the  Constitution  on  the  subject,  to  legis- 
lative regulations.  The  purpose  of  the  framers  of  the 
Constitution  was  to  preserve,  in  this  State,  the  principle 
of  trial  by  jury,  and  not  to  prescribe  any  particular  form 
by  which  the  remedy  shall  be  applied.  There  is  no  magic 
in  particular  numbers,  and  it  is  difl5cult  for  me  to  believe 
that  those  who  inserted  the  declaration  of  principles  into 
our  organic  Jaw  intended  to  hamper  the  Legislature  in  re- 
forming legal  procedure  from  time  to  time  so  as  to  keep 
pace  with  advAnped  thought.  Any  other  view  constitutes 
the  worship  of  mere  form  instead  of  preserving  a  prin- 
ciple. 

The  principle  of  trial  by  jury  found  expression  in 
some  form  or  other  long  before  it  was  declared  or 
moulded  into  modem  shape  under  the  common  law  of 
England.  The  history  of  its  origin  and  growth  is  an  in- 
teresting study,  but  has  little  bearing,  I  think,  on  the 
interpretation  of  the  language  of  our  constitutional  guar- 
anty on  the  subject.  The  fact,  which  must  be  conceded, 
that  as  created  under  the  common  law,  a  jury  trial  was 
understood  to  mean  the  unanimous  verdict  of  a  jury  of 
twelve  impartial  men,  does  not  necessarily  imply  that  the 
framers  of  the  Constitution  intended  to  perpetuate  that 
mode  of  trial  in  the  particular  form  then  in  vogue.  That 
kind  of  trial  was  a  growth,  and  to  hold  that  the  language 
of  the  Constitution  fastened  itself  on  the  particular 
formula,  is  to  say  that  all  further  progress  on  the  subject 
was  intended  to  be  stopped.  Why  should  we  say  that  in 
the  enlightened  age  in  which  our  Constitution  was 
adopted,  it  was  intended  to  hinder  further  progress  in  the 
form  of  a  remedy,  of  which  the  history  of  our  jurispru- 
dence bears  witness  to  so  much  wholesome  growth!  From 
a  small  and  uncertain  beginning,  the  principle  of  trial  by 
jury  had,  in  course  of  centuries,  taken  practical  form. 
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which  was  well  understood,  but  there  is  now  little,  if  any, 
disagreement  in  the  opinions  of  thoughtful  men  that  the 
common-law  requirement  of  unanimity  of  a  jury  verdict 
is  a  serious  impediment  to  rational  enforcement  of  the 
laws,  both  civil  and  criminal.  Did  the  framers  of  the 
Constitution  mean  to  prohibit  the  Legislature  from  regu- 
lating jury  trials  by  providing  for  a  greater  or  less  num- 
ber of  jurors  than  twelve  and  for  a  verdict  of  less  than 
the  whole  of  the  jury!    I  think  not. 

Constitutions  are  usually  mere  declarations  of  prin- 
ciples and  not  specifications  of  details.  This  is  particu- 
larly true  of  the  provision  now  under  consideration,  for 
it  appears  in  the  Declaration  of  Rights  where  enumer- 
ations of  principles  are  found  in  general  terms. 

I  am,  of  course,  aware  of  the  fact  that  nearly  all  of 
the  courts  which  have  passed  on  the  question,  held  that 
a  constitutional  guaranty  of  the  right  of  trial  by  jury 
means  a  trial  by  a  jury  of  twelve,  and  e  unanimous  ver- 
dict, according  to  the  practice  at  common  law.  But  I 
think  the  decisions  are  wrong.  They  follow  each  other 
blindly,  and  it  seems  to  me  to  be  the  time  to  stop.  De- 
cisions on  that  subject  do  not  become  rules  of  property, 
and  there  is  no  obligation  to  follow  them  when  found  to 
be  wrong. 

The  Supreme  Court  of  the  United  States  has,  in  per- 
haps stronger  terms  than  any  other  court  adhered  to  the 
view  that  '* trial  by  jury'*  necessarily  means  the  unani- 
mous verdict  of  a  jury  of  twelve  men,  but  its  position  on 
that  subject  seems  to  me  to  be  inconsistent  with  the  force- 
ful and  wholesome  doctrine  announced  as  follows  by  that 
court  in  the  case  of  Hurtado  v.  California,  110  U.  8.  516 : 
''It  necessarily  happened,  therefore,  that  as  these  broad 
and  general  maxims  of  liberty  and  justice  held  in  our  sys- 
tem a  different  place  and  performed  a  different  function 
from  their  position  and  oflSce  in  English  constitutional 
history  and  law,  they  would  receive  and  justify  a  corre- 
sponding* and  more  comprehensive  interpretation.  Ap- 
plied in  England  only  as  guards  against  executive  usur- 
pation and  tyranny,  here  they  have  become  bulwarks  also 
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against  arbitrary  legislation ;  but,  in  that  application,  as 
it  would  be  incongruous  to  measure  and  restrict  them  by 
the  ancient  customary  English  law,  they  would  be  held  to 
guarantee  not  particular  forms  of  procedure,  but  the  very 
substance  of  individual  rights  to  life,  liberty  and  prop- 
erty. Restraints  that  could  be  fastened  upon  executive 
authority  with  precision  and  detail,  might  prove  obstruc- 
tive and  injurious  when  imposed  on  the  just  and  neces- 
sary discretion  of  legislative  power ;  and  while  in  every 
instance,  laws  that  violated  express  and  specific  injunc- 
tions and  prohibitions,  might,  without  embarrassment,  be 
judicially  declared  to  be  void,  yet,  any  general  principle 
or  maxim,  founded  on  the  essential  nature  of  law,  as  a  just 
and  reasonable  expression  of  the  public  will  and  of  gov- 
ernment, as  instituted  by  popular  consent,  and  for  the 
general  good,  can  only  be  applied  to  cases  coming  clearly 
within  the  scope  of  its  spirit  and  purpose,  and  not  to  legis- 
lative provisions  merely  establishing  forms  and  modes 
of  attainment." 

My  conclusion  is  that  the  statute  of  this  State  pro- 
viding for  the  rendition  of  verdicts  in  civil  oases  by  three- 
fourths  of  the  jury  is  not  in  conflict  with  the  Declaration 
of  Rights  in  the  Constitution. 


State  v.  Cbowe. 
Opinion  delivered  June  4,  1917. 

1.  Statutes — ^validity  op  enactment — ^aye  and  nay  vote. — The 
provision  of  the  Constitution  to  the  effect  that  "no  biU  shaU  become 
a  law  unless  on  its  final  passage  the  vote  be  taken  by  ayes  and 
nays"  does  not  apply  to  a  vote  of  the  House  which  originated  the 
bill  when  concurring  in  amendments  of  the  other  house. 

2.  Statutes — ^enactment — ^error  in  engrossing. — ^A  bill  was  passed 
by  the  House,  and  passed  by  the  Senate  with  amendments;  the 
House  then  concurred  in  the  amendments.  Held,  a  mistake  made 
by  a  committee  in  the  engrossment  of  the  bill  will  not  affect  its 
validity,  and  may  be  corrected  at  any  time  before  the  biU  is  finally 
signed  by  the  presiding  officer  and  approved  by  the  Governor  as 
enrolled. 
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3.  Work  and  labor^houbs  of  work  ai^d  minimum  wages  for  fe- 
males.—The  act  of  1915,  page  781,  entitled  "An  Act  to  regulate 
the  hours  of  labor,  safeguard  the  health  and  establish  a  mitiim^m 
wage  for  females  in  the  State  of  Arkansas/'  held  valid. 

Appeal  from  Sebastian  Circuit  Court;  Paul  Little, 
Judge ;  reversed. 

Wallace  Davis,  Attorney  General,  John  P.  Streepey, 
Assistant,  and  Covmgton  &  Grant,  for  appellant. 

1.  The  act  was  legally  passed.  It  was  enrolled, 
signed  by  the  President  of  the  Senate,  the  Speaker  of  the 
House,  approved  by  the  Governor  and  filed  with  the  Sec- 
retary of  State.    34  Ark.  283 ;  110  Id.  273. 

2.  The  act  does  not  violate  section  2,  article  2,  Con- 
stitution of  Arkansas.  58  Ark.  414.  It  does  not  deprive 
the  employer  of  any  constitutional  right.  Under  the  po- 
lice power  of  the  State,  the  act  is  valid.  58  Ark.  414 ;  94 
U.  S.  113;  143  Id.  517;  125  Id.  680;  49  Ark.  325;  3  Ala. 
(N.  S.)  140 ;  110  U.  S.  347 ;  68  Ala.  58 ;  76  Id.  60 ;  200  U.  S. 
561 ;  204  Id.  311 ;  85  Ark.  464. 

3.  It  does  not  violate  the  Fourteenth  amendment  to 
the  Constitution  of  the  United  States.    97  U.  S.  501;  21 

•  Id.  79 ;  85  Ark.  464 ;  139  Pac.  743 ;  208  U.  S.  418 ;  223  Id.  59. 

Hill,  Brizzolara  <&  Fitzhugh,  for  appellee. 

1.  The  act  was  not  legally  adopted.  The  ayes  and 
noes  were  not  recorded  on  the  journal  and  the  word 
**jnercantile'^  was  not  in  the  bill  as  finally  passed  by  the 
Senate.  The  two  houses  did  not  pass  the  same  bill.  72 
Ark.  565;  90  Id.  174;  29  So.  7QQ;-50  Miss.  68;  1  Lewis' 
Sutherland  Stat.  Const.,  §  52 ;  Const.,  art.  6,  §  15. 

2.  The  act  violates  section  2,  article  2,  Constitution 
of  Arkansas,  and  the  Fourteenth  amendment  to  Constitu- 
tion of  United  States.  191 U.  S.  207 ;  198  Id.  45 ;  69  Wash. 
578 ;  137  Pac.  469 ;  102  Id.  804 ;  142  N.  Y.  102 ;  166  Id.  1 ;  5 
Ohio  N.  P.  183 ;  167  Pa.  St.  47 ;  160  Ind.  338.  These  ' '  min- 
imum  wages"  statutes  as  applied  to  private  employment 
violate  constitutional  provisions.  Cases  supra;  139  Pac. 
473;  208  U.  S.  418. 
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3.  Women  are  citizens  and  have  power  to  contract. 
The  statute  infringes  their  rights.  165  U.  S.  578;  208 
Id.  161 ;  58  Pac.  1072 ;  155  111.  886 ;  115  Mo.  1 ;  239  Id.  352 ; 
111  U.  S.  757 ;  233  U.  S.  630 ;  236  Id.  1. 

4.  The  act  can  not  be  justified  even  under  the  police 
power  of  the  State.  This  power  does  not  reach  to  the 
wage  scale.  123  U.  S.  623;  152  Id.  137;  198  Id.  57;  113 
Pa.  St.  431. 

5.  The  act  unconstitutionally  discriminates  against 
individuals  employing  f  cur  or  more  women.  154  Mo.  375 ; 
183  U.  S.  79;  61  Kan.  174. 

6.  The  State  has  no  power  to  enact  labor  or  wage 
laws  as  to  private  employment.  2  Labatt  on  Master  & 
Servant,  §  846;  Cooley,  Const.  Laws  (7  ed.)  870;  Tiede- 
man,  Lim.  Police  Power,  §  178 ;  Freund  on  Police  Power, 
§  318 ;  6  R.  C.  L.  270-1.  The  Arkansas  cases  recognize  the 
right  of  parties  engaged  in  private  enterprises  to  make 
such  contracts  as  they  deem  necessary  free  from  State  in- 
terference. 58  Ark.  407, 436.  The  act  is  obnoxious  to  our 
form  of  government.    208  U.  S.,  Muller  v.  Ogden. 

Wallace  Davis,  Jno.  P.  Streepey  and  Covington  <& 
Grant,  in  reply,  for  appellant. 

1.  No  yea  and  nay  vote  was  required  to  concur  in 
an  amendment.  110  Ark.  269 ;  61 /rf.  226.  The  omission 
of  the  word  ** mercantile'*  was  a  mere  oversight  and  was 
properly  inserted.  The  bill,  as  it  now  appears  in  the 
oflSce  of  the  Secretary  of  State,  establishes  prima  facie 
that  it  was  legally  passed.  72  Ark.  567 ;  40  Id.  200 ;  90  Id. 
174;  95  Id.  412;  44  Id.  536;  110  Id.  269. 

2.  The  act  is  not  unconstitutional.  It  is  a  valid  ex- 
ercise of  the  police  power  of  the  State.  208  U.  S.  412 ;  120 
Mass.  383;  65  Neb.  394;  29  Wash.  602;  97  N.  E.  194;  131 
Pac.  452;  163  Mich.  419;  139  Pac.  743;  141  Id.  158. 

3.  There  is  no  discrimination,  as  the  act  only  applies 
to  classes.  86  Ark.  412 ;  219  U.  S.  291 ;  183  Id.  79 ;  49  Ark. 
325 ;  81  Id.  310 ;  125  U.  S.  680 ;  69  Ark.  521 ;  86  Id.  428 ;  32 
L.  R.  A.  857.    See  also  197  U.  S.  11. 
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HART,  J.  There  is  drawn  in  controversy  in  this  case 
the  validity  of  Act  No.  191  of  the  General  Assembly  of 
1915  (page  781)  entitled,  *'An  Act  to  regulate  the  hours 
of  labor,  safeguard  the  health  and  establish  a  minimum 
wage  for  females  in  the  State  of  Arkansas." 

The  controversy  arises  only  as  to  the  validity  of  that 
part  of  the  statute  which  relates  to  the  fixing  of  minimum 
wages.  It  is  contended,  in  the  first  place,  that  the  stat- 
ute was  not  legally  enacted  in  that  when  the  final  vote  was 
taken  in  the  Senate  the  ayes  and  nays  were  not  recorded 
on  the  journal,  as  required  by  section  21,  article  5,  of  the 
Constitution. 

The  first  section  of  the  statute,  as  appears  from  the 
enrolled  bill,  signed  by  the  presiding  oflScer  of  each  house 
and  the  Governor,  specifies,  among  the  employers  of  fe- 
male labor  to  be  regulated  **any  manufacturing,  mechan- 
ical or  mercantile  establishment.'^  Section  7  refers  to 
employers  specified  in  section  1,  and  prescribes  a  mini- 
mum wage  of  female  workers  in  the  establishments  men- 
tioned. 

The  bill  as  originally  introduced  in  the  Senate  con- 
tained the  language  quoted  above,  which  was  never 
changed  in  the  passage  of  the  bill  through  the  two  houses, 
although  there  were  numerous  amendments.  The  Senate 
passed  the  bill  on  February  25,  1915,  and  transmitted  it 
to  the  House,  where  several  amendments  were  adopted, 
and  the  House  passed  the  bill  as  amended  on  March  10, 
1915,  and  sent  it  back  to  the  Senate.  On  receipt  of  the 
bill  the  Senate,  according  to  the  recitals  of  the  journal, 
read  each  amendment  twice  and  concurred  in  the  same, 
and  ordered  the  bill  engrossed  as  amended,  and  made  a 
special  order  for  the  next  day.  None  of  the  votes  by 
which  amendments  were  concurred  in  were  taken  by  the 
ayes  and  nays  recorded  on  the  journal,  but  on  the  next 
day  (March  11, 1915)  a  vote  by  ayes  and  nays  was  taken 
on  the  engrossed  bill  and  the  names  of  those  voting  were 
spread  upon  the  journal,  it  appearing  therefrom  that  a 
large  majority  voted  in  the  affirmative.  In  the  engross- 
ment of  the  bill  the  word  *' mercantile"  was  omitted,  and 
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that  word  was  not  contained  in  the  engrossed  copy  which 
was  before  the  Senate  when  the  vote  by  ayes  and  nays  was 
taken.  It  is  dear  that  the  omission  of  the  word  was 
merely  an  inadvertence,  for,  as  before  stated,  the  bill  had 
never  been  changed  so  far  as  concerns  the  use  of  that 
word.  The  bill  was  enrolled  with  the  word  ** mercantile" 
in  it,  and  in  that  form  was  duly  signed  by  the  presiding 
officers  of  the  two  houses  and  the  Governor. 

(1)  The  contention  of  those  attacking  the  validity 
of  the  statute  is  that  a  final  vote  on  the  passage  of  the 
bill  in  the  Senate  after  the  concurrence  in  the  amend- 
ments was  necessary  to  the  enactment  of  the  statute,  and 
that  since  the  word  ** mercantile"  was  omitted  from  the 
copy  which  the  Senate  finally  voted  on,  it  was  not  the  bill 
which  had  been  passed  by  the  house.  This  contention,  we 
think,  is  unsound.  The  word  *  *  mercantile ' '  was  in  the  bill 
when  the  Senate  concurred  in  the  House  amendments  and 
the  vote  concurring  in  those  amendments  completed  the 
passage  of  the  bill.  The  provision  of  the  Constitution  to 
the  effect  that  ''no  bill  shall  become  a  law  unless  on  its 
final  passage  the  vote  be  taken  by  yeas  and  nays"  does 
not  apply  to  a  vote  of  the  house  which  originated  the  bill 
when  concurring  in  amendments  of  the  other  house.  State 
V.  Corhettj  61  Ark.  227 ;  The  Mechamcs  Building  <&  Loan 
Association  v.  C  off  man,  110  Ark.  269;  Hull  v.  Miller,  4 
Neb.  503;  McCulloch  v.  State,  11  Ind.  424. 

The  case  of  Hull  v.  Miller,  swpra,  was  referred  to 
with  approval  by  this  court  in  the  Corbett  case,  and  it 
is  identical  in  this  respect  with  the  case  now  before  us, 
and  was  decided  under  a  similar  provision  in  the  State 
Constitution.  The  only  difference  in  the  cases  is  that  in 
the  Nebraska  case  the  journal  of  the  Senate  (the  bill  hav- 
ing originated  in  the  Senate)  showed  nothing  further 
after  the  return  of  the  bill  from  the  House  except  that  the 
amendments  of  the  House  to  the  bill  were  adopted  showing 
by  what  majority  or  in  what  manner  the  vote  was  taken. 
The  Supreme  Court  of  Nebraska  held  that  that  was  suflS- 
cient,  and  that  the  bill  had  been  legally  passed,  notwith- 
standing the  fact  that  the  concurrence  of  the  Senate  in 
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the  House  amendments  had  not  been  obtained  by  a  yea 
and  nay  vote. 

(2)  It  was  proper  and  orderly  for  the  amendments 
concurred  in  to  be  formally  incorporated  in  the  bill  by 
engrossment  under  the  supervision  of  the  committee  of 
the  Senate  and  in  accordance  with  the  rules,  but  the  addi- 
tional vote  thereafter  was  supererogatory,  for  the  simple 
reason  that  the  concurrence  in  the  amendments  completed 
the  passage  of  the  bill.  A  mistake  made  by  the  commit- 
tee in  the  engrossment  of  the  bill  did  not  affect  its  valid- 
ity and  could  be  corrected  at  any  time  before  the  bill  was 
finally  signed  by  the  presiding  officer  and  approved  by 
the  Governor  as  enrolled. 

The  conclusion  reached  by  the  court  is  that  the  stat- 
ute was  duly  enacted  and  that  no  constitutional  require- 
ment was  omitted  during  its  passage  through  the  two 
Houses. 

This  case  was  submitted  in  October,  1915.  We  were 
advised  that  a  similar  statute  enacted  by  the  Legislature 
of  the  State  of  Oregon  and  upheld  by  the  Supreme  Court 
of  that  State,  Stettler  v.  O'Hara,  reported  in  139  Pac.  743, 
Ann.  Cas.  1916.  A-217,  was  then  under  consideration  on 
writ  of  error  by  the  Supreme  Court  of  the  United  States. 
We  decided  to  await  the  decision  of  that  court  in  that  case. 
It  has  only  been  recently  decided  and  the  decision  of  the 
Supreme  Court  of  Oregon  was  affirmed  without  a  written 
opinion  of  the  court  because  one  member  of  the  court  was 
disqualified  and  the  others  were  evenly  divided  on  the 
question. 

(3)  The  constitutionality  of  the  statute  is  attacked 
on  the  ground  that  the  act  violates  the  Fourteenth  amend- 
ment of  the  Constitution  of  the  United  States  by  interfer- 
ing with  the  right  of  contract  of  both  employer  and  em- 
ployee. As  early  as  1876,  the  Supreme  Court  of  the  State 
of  Massachusetts  upheld  the  validity  of  a  law  prohibiting 
the  employment  of  minors  under  the  age  of  eighteen  years 
and  women  in  manufacturing  establishments  more  than  a 
certain  number  of  hours  per  day  or  week.  There,  as  here, 
the  validity  of  the  act  was  attacked  on  the  ground  that  it 
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interfered  with  the  liberty  of  contract  of  both  employer 
and  employee.  Commonwealth  v.  Hamilton  Ma/nufactur- 
ing  Co.,  120  Mass.  383.  Since  then  statutes  regulating 
and  limiting  the  hours  of  labor  of  women  and  discriminat- 
ing in  their  favor  in  that  regard  have  been  passed  in 
twenty-seven  States  and  have  been  generally  sustained 
by  the  State  courts  of  last  resort  and  by  the  Supreme 
\  Court  of  the  United  States.  Ritchie  <&  Co.  v.  Waymun, 
244  111.  509,  91  N.  E.  695,  27  L.  R.  A.  (N.  S.)  994;  People 
V.  Elerding,  254  111.  579,  98  N.  E.  982,  40  L.  R.  A.  (N.  S.) 
893;  Muller  v.  Oregon,  208  U.  S.  412;  Withey  v.  Bloem, 
163  Mich.  419, 128  N.  W.  913,  and  case  note.  In  that  case 
reference  to  the  earlier  case  notes  on  the  question  are 
made.  Ex  parte  Wong  Wing  (Cal.),  51  L.  R.  A.  (N.  S.) 
361,  and  note ;  State  v.  Bunting,  71  Ore.  259, 139  Pac.  731, 
Ann.  Cas.  1916  C-1003  and  case  note,  in  which  earlier 
case  notes  are  referred  to.  Among  them  is  the  case  of 
Riley  v.  Commonwealth  of  Massachusetts,  232  U.  S.  671, 
in  which  the  Supreme  Court  of  the  United  States  affirmed 
a  decision  of  the  Supreme  Court  of  the  State  of  Massa- 
chusetts to  the  effect  that  a  State  statute  limiting  the 
hours  of  labor  in  factories  for  women,  if  otherwise  valid, 
is  not  unconstitutional  as  depriving  the  employer  and  the 
employee  of  property  without  due  process  of  law  by  lim- 
iting the  right  to  buy  and  sell  labor  and  infringing  the 
liberty  of  contract  in  that  respect. 

In  People  v.  Charles  Schwelnder  Press,  214  N.  Y.  395, 
108  N.  E.  639,  Ann.  Cas.  1916,  D-1059,  the  New  York  Court 
of  Appeals  upheld  a  statute  prohibiting  women  from 
working  at  night  in  factories  and  held  that  the  statute 
was  constitutional  as  a  police  regulation  in  the  interest 
of  public  health  and  the  general  welfare  of  the  people. 
The  court  said:  ** Protection  of  the  health  of  women  is 
a  subject  of  special  concern  to  the  State.  However  confi- 
dent a  great  number  of  people  may  be  that  in  many 
spheres  of  activity,  including  that  of  the  administration 
of  government,  woman  is  the  full  equal  of  man,  no  one 
doubts  that  as  regards  bodily  strength  and  endurance 
she  is  inferior  and  that  her  health  in  the  field  of  physical 
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labor  must  be  specially  guarded  by  the  State  if  it  is  to  be 
preserved,  and  if  she  is  to  continue  successfully  and 
healthfully  to  discharge  the  duties  which  nature  has  im- 
posed upon  her.  This  proposition  is  fully  recognized  and 
stated  in  MvUer  v.  Oregon,  208  U.  S.  412,  421,  28  S.  Ct. 
324,  52  U.  S-  (L,  ed.)  551, 13  Ann.  Cas.  957,  where  it  was 
said:  *'That  woman *s  physical  structure  and  the  per- 
formance of  maternal  functions  place  her  at  a  disadvan- 
tage in  the  struggle  for  subsistence  is  obvious.  This  is 
especially  true  when  the  burdens  of  motherhood  are  upon 
her.  Even  when  they  are  not,  by  abundant  testimony  of 
the  medical  fraternity  continuance  for  a  long  time  on  her 
feet  at  work,  repeating  this  from  day  to  day,  tends  to  in- 
jurious effects  upon  the  body,  and  as  healthy  mothers  are 
essential  to  vigorous  offspring,  the  physical  well-being  of 
women  becomes  an  object  of  public  interest  and  care  in 
order  to  preserve  the  strength  and  vigor  of  the  race.  *  *  * 
Differentiated  by  these  matters  from  the  other  sex,  she  is 
properly  placed  in  a  class  by  herself,  and  legislation  de- 
signed for  her  protction  may  be  sustained,  even  when  like 
legislation  is  not  necessary  for  men  and  could  not  be  sus- 
tained.''  In  People  v.  Case,  153  Mich.  98, 116  N  W.  558, 
18  L.  R.  A.  (N.  S.)  657,  it  was  held  that  a  municipal  ordi- 
nance prohibiting  keepers  of  saloons  where  intoxicating 
liquors  are  sold  from  permitting  women  to  be  in  or  about 
their  places  of  business  and  from  selling  intoxicants  to 
them  is  not  an  unconstitutional  discrimination  against 
women,  nor  does  it  deprive  them  of  their  equal  rights, 
privileges  and  immunities  under  the  Constitution. 

In  the  case  note  it  was  recognized  that  the  power  to 
exclude  women  from  saloons  or  employment  therein  is 
but  one  phase  of  the  broader  question  of  the  constitution- 
ality of  discrimination  against  women  in  police  regula- 
tions and  it  was  said  that  the  constitutionality  of  the  stat- 
utes excluding  women  from  employment  in  saloons  or 
other  places  where  intoxicating  liquors  are  sold  has  been 
almost  universally  sustained.    Judge  Cooley  says : 

*'Some  employments  '^  ♦  •  may  be  admissible  for 
males  and  improper  for  females,  and  regulations  recog- 
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nizing  the  impropriety  and  forbidding  women  engaging 
in  them  would  be  open  to  no  reasonable  objection/' 
Cooley  on  Constitutional  Limitation  (7  ed.),  p.  889. 
(Note — See  50  Ana.  Rep.  636,  for  page  and  edition.) 

Statutes  similar  to  the  one  under  consideration  have 
been  enacted  in  at  least  nine  other  States.  It  is  true  that 
it  has  been  often  held  by  the  Supreme  Court  of  the  United 
States  that  the  general  right  to  contract  is  protected  by 
the  Fourteenth  Amendment  to  the  Constitution;  yet  is 
equally  well  settled  that  that  this  liberty  is  not  absolute, 
but  that  a  State  may  in  the  exercise  of  its  police  power 
prevent  the  individual  from  making  certain  kinds  of  con- 
tracts. In  Williams  v.  State,  85  Ark.  464,  this  court,  ad- 
mitting that  the  police  power  of  the  State  is  incapable  of 
precise  definition  after  quoting  from  two  decisions  of  the 
Supreme  Court  of  the  United  States  on  the  question,  said : 
N*  These  cases  are  cited  to  show  that  the  exercise  of  the 
police  power  is  not  limited  to  regulations  to  promote  the 
public  health,  morals  or  safety,  and  that  it  may  be  so  ex- 
tended to  such  regulations  as  will  promote  the  public  con- 
venience and  general  prosperity."  In  Chicago  v.  Bow- 
man Dairy  Co.,  234  111.  294,  14  A.  &  E.  Ann.  Cas.  700,  17 
L.  R.  A.  (N.  S.)  684,  it  was  said:  *'The  police  power  is 
said  to  be  an  attribute  of  sovereignty,  and  to  exist  without 
any  reservation  in  the  Constitution,  and  to  be  founded 
upon  the  duty  of  the  State  to  protect  its  citizens  and  to 
provide  the  safety  and  good  order  of  society. ' ' 

In  Otis  V.  Parker,  187  U.  S.  606,  Mr.  Justice  Holmes 
said:  ** While  the  courts  must  exercise  a  judgment  of 
their  own,  it  by  no  means  is  true  that  every  law  is  void 
which  may  seem  to  the  judges  who  pass  upon  it  excessive, 
unsuited  to  its  ostensible  end,  or  based  upon  conceptions 
of  morality  with  which  they  disagree.  Considerable  lati- 
tude must  be  allowed  for  differences  of  view  as  well  as  for 
possible  peculiar  conditions  which  this  court  can  know  but 
imperfectly,  if  at  all.  Otherwise  a  Constitution,  instead 
of  embodying  only  relatively  fundamental  rules  of  right, 
as  generally  understood  by  all  English  speaking  commu- 
nities, would  become  the  partisan  of  a  particular  set  of 
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ethical  or  economical  opinions  which  by  no  means  are  held 
semper  ubique  et  ah  ommbus.'* 

It  is  a  matter  of  common  knowledge  of  which  we  take 
judicial  notice  that  conditions  have  arisen  with  reference 
to  the  employment  of  women  which  has  made  it  necessary 
for  many  of  the  States  to  appoint  commissions  to  make  a 
detailed  investigation  of  the  subject  of  women's  work  and 
their  wages.  Many  voluntary  societies  have  made  this 
question  the  subject  of  careful  investigation.  Medical  so- 
cieties and  scientists  have  studied  the  subject  and  have 
collected  carefully  prepared  data  upon  which  they  have 
prepared  written  opinions.  It  has  been  the  concensus  of 
opinion  of  all  these  societies,  medical  and  other  scientific 
experts  that  inadequate  wages  tend  to  impair  the  health 
of  women  in  all  cases  and  in  some  cases  to  injuriously 
affect  their  morals.  Indeed,  it  is  a  matter  of  common 
knowledge  that  if  women  are  paid  inadequate  wages  so 
that  they  are  not  able  to  purchase  sufficient  food  to  prop- 
erly nourish  their  bodies,  this  will  as  certainly  impair 
their  health  as  overwork.  It  is  certain  that  if  their  wages 
are  not  sufficient  to  purchase  proper  nourishment  for 
their  bodies,  the  deficiency  must  be  supplied  by  some  one 
else  or  by  the  public,  if  they  are  to  keep  their  normal 
strength  and  health.  The  investigations  above  referred 
to  show  that  it  has  become  absolutely  necessary  for  many 
women  to  work  to  sustain  themselves  and  that  they  have 
no  one  to  assist  them.  The  strength,  intelligence  and  vir- 
tue of  each  generation  depends  to  a  great  extent  upon  the 
mothers.  Therefore,  the  health  and  morals  of  the  women 
are  a  matter  of  grave  concern  to  the  public  and  conse- 
quently to  the  State  itself. 

The  members  of  the  Legislature  come  from  every 
county  in  the  State.  The  presumption  is  that  it  passed 
the  statute  to  meet  a  condition  which  it  found  to  exist 
and  to  remedy  the  evil  caused  thereby.  On  this  question. 
Judge  Cooley  says: 

*' Whether  a  statute  is  constitutional  or  not  is  always 
a  question  of  power ;  that  is,  a  question  whether  the  Leg- 
islature in  the  particular  case,  in  respect  to  the  subject 
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matter  of  the  act,  the  manner  in  which  its  object  is  to  be 
accomplished  and  the  mode  of  enacting  it  has  kept  within 
the  constitutional  limits  and  observed  the  constitutional 
conditions.  In  any  case,  in  which  this  question  is  an- 
swered in  the  aflSrmative  the  courts  are  not  at  liberty  to 
inquire  into  the  proper  exercise  of  the  power.  They  must 
assume  that  legislative  discretion  has  been  properly  exer- 
cised.   Cooley,  Const.  Lim.  (7  ed.),  p.  257. 

As  said  ia  Stettler  v.  O^Hara,  supra,  we  believe  that 
every  argument  put  forward  to  sustain  the  maximum 
hours  law  or  the  restriction  of  places  where  women  work 
applies  equally  in  favor  of  the  minimum  wage  law  as  also 
being  within  the  police  power  of  the  State  and  as  a  regu- 
lation tending  to  guard  the  public  morals  and  the  public 
health. 

Of  course,  the  Legislature  could  not  fix  an  unreason- 
able or  arbitrary  minimum  wage  but  it  must  be  fair  and 
reasonable.  It  has  been  said  that  as  to  what  is  fair  and 
reasonable  there  is  no  standard  more  appropriate  than 
*' the  normal  needs  of  the  average  employee,  regarded  as 
a  human  being  living  in  a  civilized  community.'' 

It  follows  that  the  judgment  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

MoCULLOCH,  C.  J.,  (dissenting).  The  majority 
seem  to  rest  their  conclusions,  in  sustaining  the  validity 
of  the  Women's  Minimum  Wage  Statute,  upon  the  au- 
thority of  two  classes  of  cases,  one  class  holding  minimum 
hours  of  labor  laws  to  be  valid,  and  the  other  holding  that 
a  statute  forbidding  the  employment  of  women  in  saloons 
constitutes  a  proper  exercise  of  the  police  power.  There 
can  scarcely  remain  a  doubt  as  to  the  correctness  of  those 
cases — at  least  none  exists  in  my  mind. 

Society  is  interested  in  the  protection  of  the  health 
of  women,  and  laws  regulating  their  hours  of  labor  and 
the  kind  of  labor  in  which  they  may  engage,  are  valid 
because  such  regulations  tend  to  the  protection  of  health, 
not  only  of  the  women  whose  habits  of  labor  are  regu- 
lated, but  the  whole  of  humanity.    The  same  may  be  said 
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of  child  labor  laws.  The  hours  of  labor  of  men  in  ex- 
tra hazardous  or  arduous  employments  may  be  regulated 
by  law  because  society  at  large  is  interested  in  the  preser- 
vation of  men's  safely  and  health. 

Laws  prohibiting  the  employment  of  women  in  or 
about  drinking  saloons  are  valid  for  such  obvious  reasons 
that  no  discussion  is  necessary. 

To  these  classes  of  legislation  in  the  exercise  of  the 
police  power  may  be  added  another  class  which  regulates 
not  only  the  hours  of  labor,  but  also  the  wages  of  persons 
engaged  in  public  or  gwtm-public  service,  and  such  laws 
are  generally  held  to  be  valid  exercises  of  power.  Consid- 
eration for  the  efficiency  of  the  public  service  justify  such 
laws  and  bring  them  within  the  rule  that  the  sovereign 
power  of  the  State  may  be  called  into  action  for  the  pro- 
motion of  the  public  health,  morals  or  safety,  and  even  of 
the  public  convenience.  They  are  justified,  not  because 
they  especially  benefit  a  class  of  individuals,  but  in  spite 
of  it,  if  the  interests  of  the  public  call  for  the  given  regu- 
lation. 

**To  justify  the  State  in  thus  imposing  its  authority 
in  behalf  of  the  public,''  said  the  Supreme  Court  of  the 
United  States  in  Lawton  v.  Steele,  152  U.  S.  137,  **it  must 
appear,  first,  that  the  interests  of  the  public  generally,  as 
distinguished  from  those  of  a  particular  class,  require 
such  interference;  and,  second,  that  the  means  are  rea- 
sonably necessary  for  the  accomplishment  of  the  purpose 
and  not  unduly  oppressive  upon  individuals." 

The  statute  now  under  consideration  does  not,  in  my 
opinion,  stand  the  test  prescribed  by  the  highest  court  in 
this  country  in  the  above  quotation.  Nor  do  the  authori- 
ties cited  in  the  opinion  of  the  majority  sustain  it. 

Statutes  prescribing  hours  of  labor  for  either  women 
or  men  are  valid,  when  reasonable,  but  it  is  quite  a  differ- 
ent thing  to  say  that  the  lawmakers  may  invade  the  right 
of  contract  by  fixing  wages  for  men  or  women  engaged  in 
private  service.  There  is  no  basis  for  such  governmental 
interference.  The  Supreme  Court  of  the  United  States 
said: 
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^'K,  therefore,  a  statute  purporting  to  have  been  en- 
acted to  protect  the  public  health,  the  public  morals,  or 
the  public  safety,  has  no  real  or  substantial  relation  to 
those  objects,  or  is  a  palpable  invasion  of  rights  secured 
by  the  fundamental  law,  it  is  the  duty  of  the  courts  to  so 
adjudge,  and  thereby  give  effect  to  the  Constitution/'  * 
Mugler  v.  Kansas,  123  U.  S.  623.  And  the  same  learned 
court  in  a  recent  (iase  used  the  following  language  very 
pertinent  to  the  question  now  under  discussion : 

^'The  right  of  a  person  to  sell  his  labor  upon  such 
terms  as  he  sees  proper  is,  in  its  essence,  the  same  as  the 
right  of  the  purchaser  of  labor  to  prescribe  the  conditions 
upon  which  he  will  accept  such  labor  from  the  person 
offering  to  sell  it."    Coppage  v.  Kansas,  236  U.  S.  1. 

Mr.  Freund,  in  his  work  on  Police  Power  (section 
318),  says:  **The  power  to  regulate  the  rate  of  wages, 
while  freely  exercised  in  former  times,  has  not  been 
claimed  by  any  American  State.  *  *  *  In  principle  it  would 
make  no  difference  whether  the  rate  fixed  by  law  were  in- 
tended to  be  a  minimum  or  maximum  rate.  Considera- 
tion of  health  and  safety  which  complicate  the  question 
of  hours  of  labor  do  not  enter  into  the  question  of  rate. 
The  regulation  would  be  purely  of  an  economic  charac- 
ter. It  would  be  closely  analogous  to  the  regulation  of 
the  price  of  other  commodities  or  services." 

I  challenge  the  correctness  of  the  assertion  that  there 
exists  a  discernible  relation  between  the  wages  of  women 
and  their  health  or  morals.  It  may  be  truly  said  in  a 
larger  sense  that  the  contentment  which  financial  ease 
sometimes  brings  is  conducive  to  health  and  morality, 
but,  if  so,  that  effect  is  not  confined  to  either  of  the  sexes. 

It  is  almost  axiomatic  that  society  would  be  better 
off  if  everybody  received  greater  remuneration  and  in 
more  equal  proportion — in  other  words,  if  there  were  no 
poor — and  the  attainment  of  that  ideal  is  the  hope  of 
those  who  search  for  ways  for  the  improvement  of  social 
conditions.  To  that  end  men  willingly  impose  govern- 
mental restraint  upon  themselves.  But  unless  the  Ameri- 
can conception  of  legal  regulation  of  personal  liberty  has 
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changed,  and  accepted  theories  of  constitutional  govern- 
ment are  to  be  abandoned,  it  will  scarcely  be  urged  that 
the  price  of  labor  generally  can  or  should  be  regulated  by 
law.  The  right  to  sell  or  buy  labor  on  his  own  terms  is 
among  the  things  that  the  individual  has  not,  under  our 
scheme,  surrendered  to  government.'  And  women  possess 
that  right  to  the  same  unrestricted  extent  as  men.  They 
stand,  in  that  respect,  in  no  class  to  themselves. 

Wealth,  at  least  to  the  extent  that  it  affords  ease  and 
comfort,  is  the  goal  of  all  mankind,  regardless  of  sex,  and 
failure  of  its  attainment  often  brings  discontent  and  un- 
happiness,  but  I  am  unwilling  to  say  that  woman  ^s  health 
or  virtue  is  dependent  upon  financial  circumstances  so  as 
to  justify  the  State  in  attempting  to  regulate  her  wages. 
Her  virtue  is  without  price,  in  gold.  She  may  become  the 
victim  of  her  misplaced  affections  and  yield  her  virtue, 
but  sell  it  for  money — no.  When  she  falls  so  low  as  that 
it  is  only  from  the  isolated  helplessness  of  her  shame  and 
degradation. 

Nor  is  the  health  of  women,  as  a  class,  affected  more 
by  poverty,  if  at  all,  than  that  of  men.  If  it  is,  then  men 
who  are  charged  with  the  duty  of  supporting  wives  and 
daughters  should  have  their  wages  regulated  by  law  too 
when  we  enter  upon  the  exercise  of  that  governmental 
function.  If  aflBuence  is  essential  to  the  health  of  women 
and  we  determine  to  bring  it  about  by  legal  regulation  of 
wages,  then  there  should  be  no  distinction  made  between 
the  wages  of  the  women  themselves,  and  of  the  men  who 
are  called  on  to  support  them.  I  maintain  that  neither  the 
one  nor  the  other  is  a  proper  subject  for  governmental 
interference,  but  that  the  ills  and  inconvenience  of  pov- 
erty to  which  all  mankind,  without  distinction  of  class,  is 
heir,  must  be  corrected  by  other  means  and  through  other 
influences  and  channels.  There  are  ills  which  will  never 
be  entirely  eliminated,  for  they  are  among  the  human  im- 
perfections which  will  survive  to  some  extent  as  long  as 
earthly  time  lasts. 

The  Supreme  Court  of  the  United  States  has  repeat- 
edly held  that  the  unrestricted  right  of  an  individual  to 


Digitized  by  VjOOQIC 


286  State  v.  Cbowe.  [130 

sell  or  buy  labor,  unless  there  are  circumstances  which  in- 
volve the  public  interest,  is  a  part  of  the  liberty  of  the 
citizen  protected  by  the  Federal  Constitution.  Butchers 
Union,  etc.,  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746;  AlU 
geyer  v.  Louisiana,  165  U.  S.  578;  Adair  v.  U.  8.,  208  U. 
S.  161;  Smith  v.  Texas,  233  U.  S.  630;  Coppage  v.  JTon- 
sas,  supra. 

Until  that  court,  in  a  decision  which  constitutes  a 
precedent,  changes  that  rule,  or  holds  that  mininunn  wage 
laws  do  not  fall  within  it,  I  am  not  disposed  to  yield  my 
deliberately  formed  convictions  on  the  subject  and  uphold 
a  statute  which  it  seems  to  me  is  a  clear  invasion  of  per- 
sonal liberty  of  action. 

The  case  of  StetUer  v.  O'Hara,  which  went  up  to  the 
Supreme  Court  of  the  United  States  was  decided  by  an 
equally  divided  court  and  without  a  written  opinion.  Un- 
der the  practice  of  that  court,  as  I  understand  it,  such  a 
decision  does  not  become  a  precedent  and  it  is  without 
persuasive  force.  We  should  not  assume  that,  merely 
because  the  nonparticipating  justice  who  otherwise  would 
have  broken  the  tie  had  been  of  counsel  in  the  case  on  the 
side  which  sought  to  uphold  the  validity  of  the  statute, 
when  the  same  question  is  again  presented  the  decision 
will  be  the  same  as  that  which  resulted  from  the  accident 
of  an  equally  divided  court.  We  can  not  foresee  when  nor 
how  nor  under  what  circumstances  the  question  will  again 
come  before  that  court  for  decision  and  the  State  courts 
are  under  no  obligation  to  consider  the  decision  as  a  prec- 
edent until  that  court  so  treats  it. 

I  have  discussed  only  such  questions  concerning  the 
validity  of  the  statute  as  are  presented  in  the  briefs  of 
counsel  and  discussed  in  the  majority  opinion,  and  I  ex- 
press no  opinion  on  other  questions  which  a  further  analy- 
sis of  the  statute  might  suggest. 

WOOD,  J.  I  concur  in  the  reasoning  of  the  opinion 
by  the  Chief  Justice.  The  statute  clearly  invades  the  Con- 
stitution of  the  United  States  and  of  our  own  State,  but 
the  decision  of  the  Supreme  Court  of  the  United  States 
construing  a  similar  statute  is  controlling  on  the  issue  be- 
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fore  us.  The  litigants  are  entitled  to  the  benefits  of  the  law 
as  declared  by  that  oonrt  on  the  subject  until  it  holds 
otherwise.    Therefore  I  concur  in  the  judgment. 


The  Continental  Supply  Company  v.  Thomas. 
Opinion  delivered  July  2, 1917. 

1.  Chattel  M(»rrGAGE8— substantial  compliance  wfth  the  stat- 
ute.— ^A  substantial  compliance  with  the  statute  is  all  that  is  re- 
quired in  order  to  create  a  lien  good  as  against  strangers,  on  the 
personal  property  described  in  a  chattel  mortgage. 

2.  Chattel  mortgages— VALmiTY. — In  order  to  create  and  maintain 
a  lien  good  as  against  strangers,  a  chattel  mortgage  must  either 
be  filed  with  the  clerk  for  record  or  nfiist  be  an  endorsement  signed 
by  the  mortgagee,  his  agent  or  attorney,  of  the  imi>6rt  as  required 
by  the  statute;  and  unless  the  instrument  bears  such  an  endorse- 
ment in  substance,  signed  by  the  mortgagee,  no  lien  can  exist  on 
the  chattels  described  in  the  mortgage  as  against  the  rights  or 
liens  of  strangers. 

Appeal  from  Sevier  Circuit  Court ;  Jefferson  T.  Cow- 
ling, Judge ;  affirmed. 

Abe  Collins,  for  appellant. 

1.  A  substantial  compliance  with  Kirby's  Digest, 
section  5407,  is  sufficient.  40  Ark.  431 ;  60  Id.  112 ;  28  Id. 
244;  5  R.  C.  L.  410,  24  U.  S.  (Law  ed.)  544;  88  Tex.  26; 
33  L.  E.  A.  163 ;  16  L.  E.  A.  (N.  S.)  703. 

2.  The  letter  to  the  clerk,  with  the  mortgage,  was 
a  substantial  compliance  with  the  statute.  1  Fed.  Cas. 
112, 114;  7  Words  &  Phrases,  6742;  43  Ark.  144;  5  E.  C. 
L.  409,  §  35;  30  N.  J.  L.  259;  83  HI  App.  267;  106  Col. 
208;  84  Ind.  248;  39  Barb.  (N.  Y.)  42;  11  Minn.  331;  60 
Vt.595;15Atl.l88. 

3.  Failure  of  the  clerk  to  perform  his  duty  could 
not  prejudice  appellant  *s  rights.    28  Ark.  244. 

E.  K.  Edwards  and  B.  E.  Isbell,  for  appellees. 

There  was  not  even  a  substantial  compliance  with  the 
statute.  The  letter  was  no  part  of  the  mortgage,  there 
was  no  endorsement  on  the  mortgage  at  all.    The  letter 
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was  not  even  attached  to  nor  pasted  on  it.  The  endorse- 
ment can  not  be  on  a  separate  piece  of  paper ;  the  direc- 
tion mnst  be  ** endorsed"  on  the  instrument.  Kirby^s 
Dig.,  §  5407 ;  71  Ark.  322 ;  69  Id.  593 ;  37  Id.  507 ;  52  Id.  164 ; 
83  Id.  109 ;  121  Id.  346 ;  64  Id.  369.  The  statute  is  manda- 
tory. 

HUMPHEEYS,  J.  Appellant  instituted  suit  against 
appellees  in  replevin  on  the  14th  day  of  December,  1916, 
in  the  circuit  court  of  Sevier  County  to  recover  the  pos- 
session of  a  lot  of  personal  property  covered  by  a  certain 
mortgage  executed  by  the  Oil  Well  Drilling  Company  to 
it  to  secure  two  promissory  notes  for  the  sum  of  $1,030.96 
each,  due  in  sixty  and  ninety  days  after  date,  bearing  in- 
terest at  the  rate  of  8  per  cent,  per  annum  from  date  until 
paid. 

Appellant  had  foreclosed  its  mortgage  and  purchased 
the  property  under  the  foreclosure  sale.  On  the  16th  day 
of  May,  1916,  the  chattel  mortgage  in  question  had  been 
mailed  to  the  circuit  clerk  of  Sevier  County,  Arkansas, 
in  the  same  envelope  with  the  following  letter : 

*^Shreveport,  La.,  May  16, 1916. 
''Circuit  Clerk,  Sevier  County,  De  Queen,  Ark.: 

"Sir:  We  are  enclosing  herewith  chattel  mortgage 
executed  May  11,  by  the  Oil  Well  Drilling  Company,  to 
the  Continental  Supply  Company,  amounting  to  $2,161.92 
with  notes  payable  in  sixty  and  ninety  days  at  8  per  cent, 
covering  a  drilling  rig  which  the  Oil  Well  Drilling  Com- 
pany are  shipping  to  Lockesburg  in  your  county. 

''We  are  also  enclosing  herewith  25  cents  in  postage 
as  we  understand  this  to  be  the  fee  charged  for  the  filing 
of  this  record,  and  we  will  thank  you  for  your  prompt 
attention  in  this  matter. 
"Yours  truly, 

"The  Continental  Supply  Company, 
"John  T.  Harrington, 
"Local  Manager.'' 

Appellees  had  possession  and  claimed  title  to  said 
property,  as  attaching  and  judgment  creditors  of  the  Oil 
Well  Drilling  Company. 
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The  cause  was  tried  upon  the  pleadings,  exhibits 
thereto  and  an  agreed  statement  of  facts  before  the  court 
sitting  as  a  jury.  From  the  finding  and  judgment  of  the 
court  adverse  to  appellant,  an  appeal  has  been  prosecuted 
to  this  court. 

The  only  error  assigned  by  appellant  for  a  reversal 
of  the  judgment  is  the  declaration  of  law  made  by  the 
trial  court  to  the  effect  that  the  letter  enclosing  the  mort- 
gage to  the  clerk  was  not  a  sufficient  endorsement  by  the 
mortgagee  to  meet  the  requisites  of  section  5407  of  Kir- 
by's  Digest  in  order  to  preserve  a  lien  against  strangers 
upon  the  property  described  in  the  mortgage.  Section 
5407  of  Kirby 's  Digest,  is  as  follows :  " 

**  Whenever  any  mortgage  or  conveyance  intended  to 
operate  as  a  mortgage  of  personal  property,  or  any  deed 
of  trust  upon  personal  property,  shall  be  filed  with  any 
recorder  in  this  State,  upon  which  is  endorsed  the  follow- 
ing words,  *This  instrument  is  to  be  filed,  but  not  re- 
corded,^ and  which  endorsement  is  signed  by  the  mort- 
gagee, his  agent  or  attorney,  the  said  instrument  when  so 
received  shall  be  marked  'filed'  by  the  recorder,  with  the 
time  of  the  filing  upon  the  back  of  said  instrument ;  and  he 
shall  file  the  same  in  his  office,  and  it  shall  be  a  lien  upon 
the  property  therein  described  from  the  time  of  filing,  and 
the  same  shall  be  kept  there  for  the  inspection  of  all 
persons  interested ;  and  such  instrument  shall  thenceforth 
be  notice  to  all  the  world  of  the  contents  thereof  without 
further  record." 

(1)  This  court  has  held  that  a  substantial  com- 
pliance with  the  statute  is  all  that  is  required  in  order  to 
create  a  lien  good  as  against  strangers,  on  the  personal 
property  described  in  a  chattel  mortgage.  State  of  Ark- 
ansas V.  Smith,  40  Ark.  431 ;  Price  v.  SkUlern,  60  Ark.  112. 

The  agreed  statement  of  facts  discloses  that  the  mort- 
gagee did  not  actually  endorse  the  following  words,  in 
substance  or  in  part,  on  the  mortgage :  *  *  This  instrument 
is  to  be  filed,  but  not  recorded,"  and  sign  same.  It  is  con- 
tended that  the  direction  in  the  letter  signed  by  the  mort- 
gagee enclosed  with  the  mortgage  in  the  envelope  directed 
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to  the  clerk,  constituted  an  endorsement  of  the  required 
words  in  substance  upon  the  instrument,  and  a  signing 
of  same  by  the  mortgagee. 

There  is  no  warrant  in  the  statute  for  endorsing  the 
words  or  their  substance  upon  a  separate  piece  of  paper. 
The  letter  was  no  part  of  the  instrument.  The  statute 
requires  the  endorsement  to  be  upon  the  instrument.  If 
the  letter  had  been  pasted  on,  or  securely  fastened  to  the 
mortgage,  it  might  then  be  argued  with  some  semblance 
of  reason  that  the  endorsement  was  on  the  instrument. 
Carrier  v.  Comstock,  108  Ark.  515.  To  hold,  however, 
that  the  substance  of  the  words  written  upon  a  separate 
sheet  of  paper  and  signed  by  the  mortgagee  is  tantamount 
to  an  endorsement  on  the  instrument  itself,  would  amount 
to  an  arbitrary  ruling,  or  a  ruling  unsupported  by  reason. 

(2)  In  order  to  create  and  maintain  a  lien  good  as 
against  strangers,  a  chattel  mortgage  must  either  be  filed 
with  the  clerk  for  record  or  must  bear  an  endorsement 
signed  by  the  mortgagee,  his  agent  or  attorney,  of  import 
required  by  the  statute.  Unless  the  instrument  bears  such 
an  endorsement  in  substance,  signed  by  the  mortgagee,  no 
lien  can  exist  on  the  chattels  described  in  the  mortgage 
as  against  the  rights  or  liens  of  strangers.  Bowen,  Trus- 
tee, V.  Fassett,  37  Ark.  507 ;  Ca^e  S  Co.  v.  Hargadine,  43 
Ark.  144 ;  Dedman  v.  Earle,  52  Ark.  164 ;  First  National 
Bank  v.  Beding field,  83  Ark.  109;  Nix  v.  Watts,  121  Ark. 
346. 

Under  this  construction  of  the  statute,  the  title  to  the 
property  constituting  the  su^ ect-matter  of  this  litigation 
is  in  appellees. 

The  judgment  is,  therefore,  aflSrmed. 
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Mui^N  V.  Shults. 
Opinion  delivered  July  9,  1917. 

1.  Febiues— ABANBONBfBNT  OF  BIGHT. — The  rifiTht  to  operate  a  public 
ferry  may  be  abandoned  after  payment  of  the  license  fee,  by  a 
failure  to  provide  necessary  facilities  and  to  exercise  the  right. 

2.  Ferries— CONTINUATION  of  right. — When  the  right  to  operate  a 
public  ferry  is  once  established  by  proper  franchise,  the  right  con- 
tinues until  revoked  by  the  county  court. 

8.  Ferries — ^license. — The  license  fee  for  the  operation  of  a  public 
ferry  must  be  paid  annually,  and  this  duty  can  not  be  waived  by 
the  derelictions  of  county  ofl&cials. 

4.  Ferries — ^improfer  operation. — ^Appellant  held  to  have  aban- 
doned his  right  to  operate  a  public  ferry,  and  to  be  liable  for  pen- 
alties denounced  by  law  for  the  improper  operation  of  the  same. 

Appeal  from  Miller  Circuit  Court;  George  R.  Hay- 
nie,  Judge;  affirmed. 

Henry  Moore,  Jr.,  and  D.  W.  McMillan,  for  appel- 
lant. 

1.  When  this  cause  was  here  before  (124  Ark.  415) 
the  only  question  was  the  interpretation  of  Kirby's  Di- 
gest, §  3570. 

A  ferry  privilege  once  granted  may  be  revoked  by 
proper  order.  95  Ark.  344.  But  until  revoked  the  privi- 
lege  continues,  and  it  is  the  duty  of  the  ferryman  to  pay 
the  tax  each  year.    Kirby's  Digest,  §  §  3558-3561  to  3582. 

2.  It  is  shown  that  during  1913  the  county  court  lev- 
ied a  $25  tax  on  ferry  privileges,  Kirby's  Dig.,  §  3570, 
but  the  clerk  did  not  immediately  issue  the  license  to 
Munn  as  required  by  law,  lb.,  §  3571,  nor  did  the  sheriff 
present  the  license  within  twenty  days.  lb.,  §  3572.  De- 
fendant should  not  have  been  mulcted  in  damages,  for  a 
failure  to  pay  when  the  failure  was  caused  by  officials 
failing  to  perform  their  duty. 

3.  The  franchise  is  for  the  benefit  of  the  public,  and 
carries  the  burden  of  operating  the  ferry  until  relieved  by 
order  of  court.  The  license  is  also  a  tax  for  the  benefit 
of  the  public,  and  the  failure  to  pay  such  tax  does  not  re- 
lieve the  grantee  from  the  burden  of  operating  the  ferry. 
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Kirby 's  Digest,  §  §  561-566 ;  44  Ark.  188.  The  ferryman's 
duty  is  to  pay  the  annual  tax  on  presentation  bv  the 
sheriff.    20  Ark.  563,  579. 

4.  The  privilege  is  not  to  be  procured  annually,  but 
remains  valid  until  revoked;  the  only  duty  being  to  pay 
the  fee.    76.580.    See  also  25  Ark.  27 ;  95 /i.  344,  353. 

5.  No  abandonment  was  shown.  116  Ark.  103.  See 
105 /rf.  316;  119  M  240. 

6.  The  statute  is  highly  penal  and  must  be  strictly 
construed.    70  Ark.  331 ;  79  Id.  521 ;  118  Id.  273. 

Defendant  complied  with  the  law  and  was  not  liable 
to  the  penalties.    Supra. 

7.  Douglas'  and  Shults'  testimony  was  incompetent. 
Exhibit  **A''  was  not  the  original  record  and  inadmis- 
sible. 

Will  Steel,  for  appellee. 

1.  Appellant  waived  all  objections  to  the  introduc- 
tion of  exhibit  *'A,"  to  the  testimony  of  T.  D.  Douglas. 
The  ruling  of  the  court  is  not  set  up  as  a  ground  for  new 
trial.  70  Ark.  429 ;  86  Id.  486 ;  117  Id.  208 :  92  Id.  599.  But 
it  was  admissible  was  a  contemporaneous  record  and  was 
as  much  an  original  as  the  memoranda.  14  Wall.  375 ;  81 
U.  S.  894. 

Kirby's  Digest,  section  3582,  provides  for  the  pen- 
alties to  be  collected.  The  proper  foundation  was  laid 
and  the  record  was  read  to  refresh  the  witness'  memory. 
2  Wigmore  on  Ev.,  §  1560;  14  Wall.  375;  81  U.  S.  894;  63 
Ark.  204;  65  Id.  321;  57  Id.  415;  60  Id.  342;  17  Cyc.  377, 
384,  386,  395,  400;  16  Id.  946. 

2.  Appellant  waived  his  objection  to  the  testimony 
of  J.  B.  Shults  for  the  same  reason.  70  Ark.  429 ;  86  Id. 
486;  117  Id.  208;  17  Cyc.  474. 

3.  The  presumption  is  that  the  court  only  considered 
competent  testimony.    76  Ark.  156 ;  78  Id.  209. 

4.  The  conclusions  of  the  lower  court  can  not  be  re- 
viewed here.  There  were  no  exceptions  to  the  findings  of 
fact  or  law.    70  Ark.  420 ;  60  Id.  258. 
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5.  Defendant  was  plainly  liable  nnder  the  law. 
Kirby^s  Digest,  §  §  3582,  5558,  3566-70-71-2,  3579. 

6.  The  contention  that  the  derk  forgot  to  issue  the 
license,  is  an  afterthought.  Munn  would  never  have  paid 
a  license  for  1913  but  for  the  institution  of  this  suit.  No 
request  was  made  for  one.  Munn  had  no  boat  in  1912  and 
paid  no  license ;  he  did  not  use  the  ferry  privilege  during 
its  life.  On  January  6,  1913,  there  was  no  boat  at  Buz- 
zard ^s  Bluff;  Munn  was  not  exercising  his  ferry  privilege 
there,  and  there  was  no  road  leading  to  the  ferry.  Kirby 's 
Digest,  §  3570;  95  Ark.  354. 

The  evidence  shows  Munn  had  abandoned  his  ferry 
privilege  and  failed  to  pay  the  tax  for  1913  and  1914.  25 
Ark.  29 ;  20  Id.  561 ;  95  Id.  354 ;  20  Id.  573 ;  94  Id.  190.  A 
ferry  privilege  is  not  perpetual.  23  Ark.  514.  See  also 
116  Ark.  102. 

A  license  must  be  procured  before  a  ferry  can  be  kept. 
Kirby's  Digest,  §  §  3582,  3558.  The  operation  of  a  ferry 
in  the  years  1913  and  1914  was  a  violation  of  law  by  Munn 
and  he  is  liable. 

STATEMENT  BY  THE  COURT. 

The  appellee,  plaintiff  below,  instituted  this  suit 
against  the  appellant,  the  defendant.  Plaintiff  alleged 
that  from  the  31st  of  December,  1912,  until  the  31st  of 
December,  1914,  he  was  duly  licensed  by  the  county  court 
of  Miller  County,  Arkansas,  to  operate  a  ferry  across  Red 
river  between  Miller  County  and  Fulton  in  Hempstead 
County;  that  he  complied  with  all  requirements  of  the  law, 
and  under  a  license  duly  obtained  operated  the  ferry 
during  the  time  mentioned;  that  during  said  time  the 
defendant  Munn  unlawfully  and  wrongfully,  without 
license,  operated  a  ferry  across  Red  river  in  Miller  county 
from  a  point  known  as  Buzzard's  Bluff,  seven  miles  soiith 
of  Fulton  and  during  that  time  ferried  across  Red 
river  959  persons,  wagons  and  articles  contrary  to  law, 
for  which  he  charged  and  collected  money;  that  the  de- 
fendant Munn,  under  the  provisions  of  section  3582  of 
Kirby's  Digest,  upon  which  plaintiff  predicated  his  suit. 
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was  due  plaintiff  the  penalties  incurred  under  that  section^ 
amounting  in  the  aggregate  to  the  sum  of  $4,295.00,  for 
which  he  prayed  judgment. 

The  defendant  admitted  that  the  plaintiff  had  com- 
plied with  the  requirements  of  the  law  authorizing  him 
to  operate  a  ferry  between  Miller  County  and  Fulton  in 
Hempstead  County.  He  denied  all  the  other  material 
allegations  of  the  complaint,  and  alleged  that  he  had  paid 
to  the  sheriff  of  Miller  County  the  license  required  by 
Miller  County  for  the  years  1913,  1914  and  1915,  and 
prayed  that  the  plaintiff  take  nothing  and  that  defendant 
have  a  judgment  for  his  costs. 

The  cause  was,  by  consent  of  the  parties,  tried  by  the 
court  sitting  as  a  jury. 

The  court  made  written  findings  of  the  fact  as  fol- 
lows :  *  ^  That  during  the  years  1913  and  1914  the  plaintiff, 
J.  B.  Shults,  had  been  licensed  by  the  county  court  of 
Miller  County,  Arkansas, to  establish  and  operate  a  public 
ferry  across  Bed  river  in  said  county  opposite  Fulton  and 
had  paid  license  fee  required  therefor,  and  had  during 
said  year  operated  his  said  ferry. 

**That  during  the  years  1913  and  1914,  beginning  the 
first  week  in  February,  1913,  up  to  and  including  April 
24,  1914,  the  defendant  M,  J.  Munn  owned  and  operated 
in  the  county  over  the  same  navigable  stream.  Red  river, 
his  public  ferry  without  complying  with  the  provisions 
of  law  in  relation  to  obtaining  license,  and  that  during 
said  time  he  ferried  over  said  river  at  said  point  persons 
for  whom  he  charged  money  in  the  number  exceeding 
eight  hundred  and  fifty-nine,  and  that  during  said  time 
he  ferried  over  said  river  at  said  point  wagons  for  which 
he  charged  money  in  a  number  of  five  hundred  and  eighty- 
two,  and  that  during  said  time  he  ferried  over  said  ferry 
mules,  horses  and  cattle  for  which  he  made  separate 
charges,  in  a  number  exceeding  twelve  hundred,  and  that 
the  said  J.  B.  Shults,  on  that  account,  is  entitled  to  judg- 
ment, as  provided  in  section  3582  of  Kirby^s  Digest,  for 
penalties  in  the  amount  of  $4,295.00;  that  in  October,  1912, 
M.  J.  Munn,  upon  application  to  the  county  court  of 


Digitized  by  VjOOQIC 


ARK.]  MuNN  V.  Shults.  295 

Miller  County,  Arkansas,  obtained  a  license  to  operate  a 
public  ferry  at  Buzzard's  Bluff,  in  Miller  county,  Arkan- 
sas, across  Red  river,  which  order  granting  said  privilege 
expired  on  the  31st  day  of  December,  1912 ;  and  that  said 
Munn,  in  October,  1912,  obtained  a  license  to  operate  said 
ferry  from  the  county  clerk  of  said  county,  and  paid  the 
license  fees  required  by  law,  said  license  expiring  on  the 
31st  day  of  December,  1912;  that  during' the  year  1912, 
and  up  to  the  first  week  in  February,  1913,  the  said  M.  J. 
Munn  did  not  own  and  operate  a  ferry  at  said  point  on 
said  river,  and  during  said  time  did  not  use  said  ferry 
privileges,  and  that  up  until  the  latter  part  of  January, 

1913,  that  there  was  no  public  road  leading  from  the 
county  road  down  to  the  point  of  the  landing  of  said 
ferry,  nor  up  until  said  time  was  there  a  public  road 
crossing  said  river  at  said  point  in  Miller  County,  Ark- 
ansas/' 

The  court  further  found  that  **Munn  did  not  after 
October,  1912,  in  any  way  apply  for  the  privilege  of 
operating  said  ferry,  nor  did  the  county  court  of  Miller 
County,  Arkansas,  grant  him  at  any  time  thereafter  the 
privilege  of  operating  said  ferry  at  said  point  in  Miller 
County,  nor  did  the  said  county  court  assess  any  tax 
against  a  ferry  privilege  of  M.  J.  Munn  after  October, 
1912,  nor  did  said  county  clerk  issue  a  license  to  M.  J. 
Munn  as  ferryman  after  October,  1912,  until  October  17, 

1914.  That  October  17, 1914,  after  suit  had  been  brought 
by  J.  B.  Shults  against  M.  J.  Munn  to  collect  said  ferry 
penalties,  which  suit  was  then  pending,  the  said  M.  J. 
Muim,  through  his  attorneys,  orally  requested  the  county 
clerk  of  Miller  County,  Arkansas,  to  issue  to  the  said 
M.  J.  Munn  ferry  licenses,  authorizing  him  to  operate  said 
ferry  for  the  years  1913  and  1914,  and  that  after  a  delay 
the  clerk  did  issue  said  license  but  that  no  orders  of  the 
county  court  were  made  during  said  years  granting  to 
the  said  M.  J.  Munn  the  privilege  of  operating  said  ferry, 
nor  was  said  ferry  privilege  assessed  by  said  court  during 
said  years  as  a  basis  therefor ;  that  on  October  17,  1914, 
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the  said  M.  J.  Munn  paid  to  the  collector  of  Miller  County, 
Arkansas,  the  license  fees  for  the  years  1913  and  1914." 

Upon  these  facts  the  court  declared  the  law  to  be  that 
it  was  the  duty  of  Munn,  during  the  year  1913,  and  during 
the  year  1914,  and  prior  to  Apnl  25th  thereof  to  apply  for 
and  obtain  an  annual  license  authorizing  him  to  operate 
the  ferry,  and  having  failed  to  do  so  he  incurred  the  penal- 
ties prescribed  under  section  3582  of  Kirby's  Digest,  and 
that  J.  B.  Shults  was  entitled  to  judgment  in  the  amount 
prayed  for  in  his  complaint ;  that  by  reason  of  the  failure 
of  Munn  to  procure  a  ferry  boat,  or  in  any  way  use  his 
ferry  privilege  granted  him  in  1912,  and  prior  to  Febru- 
ary, 1913,  he  abandoned  such  privilege  and  also  aban- 
doned said  privilege  by  failing  to  obtain  the  annual  license 
prescribed  by  the  statute  for  the  year  1913,  and  the  year 
1914  prior  to  April  25th  thereof,  the  time  when  his  agent, 
Douglas,  ceased  operating  the  ferry,  and  that  under  the 
facts  the  licenses  for  the  years  1913  and  1914  issued  to 
M.  J.  Munn  in  October,  1914,  could  not  avail  Munn  as  a 
defense. 

The  court  thereupon  rendered  judgment  in  favor  of 
the  plaintiff  against  the  defendant  in  the  sum  of  $4,295.00, 
from  which  this  appeal  has  been  duly  prosecuted.  Other 
facts  stated  in  the  opinion. 

WOOD,  J.,  (after  stating  the  facts).  Appellant 
objected  to  the  introduction  of  a  book  kept  by  T.  0.  Doug- 
las, showing  the  names,  dates  and  amounts  collected  from 
various  persons  and  articles  while  he  was  operating  the 
ferry  for  Munn ;  and  also  objected  to  the  testimony  of  the 
expellee  J.  B.  Shults  based  upon  the  entries  in  the  book 
kept  by  Douglas  which  was  introduced  in  evidence.  It 
does  not  appear  that  these  objections  were  carried  into 
the  motion  for  a  new  trial.  They  were  therefore  waived  in 
the  court  below  and  can  not  be  considered  here.  Choctaw 
&  Memphis  R.  Co.  v.  Goset,  70  Ark.  429;  MitcheU  v.  State, 
86  Ark.  486 ;  King  v.  Black,  92  Ark.  598 ;  Railways  Ice  Co. 
V.  Howell,  117  Ark.  198,  208. 

Appellant  concedes  that  the  **facts  are  practically 
undisputed."    It  will  be  seen  from  the  above  findings  of 
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fact  by  the  court  that  the  county  court  of  Miller  County, 
in  October,  1912,  granted  Munn  the  privilege  of  operating 
a  ferry  across  Red  river  at  the  point  designated,  which 
privilege,  under  the  order  granting  the  same,  expired  on 
the  31st  of  December,  1912 ;  that  the  license  which  Munn 
was  required  to  pay  for  exercising  the  privilege  during 
that  time  was  paid.  But  the  court  also  found  that  Munn 
did  not  own  and  operate  a  ferry  during  the  year  1912 
and  up  to  the  first  week  in  February,  1913,  did  not  use  his 
ferry  privilege ;  that  up  until  the  latter  part  of  January, 
1913,  there  was  no  public  road  leading  from  the  county 
road  down  to  the  point  of  the  landing  of  the  ferry; 
nor  until  said  time  was  there  any  public  road  cross- 
ing the  river  at  said  point  in  Miller  County,  Arkansas. 
The  court  further  found  that  Munn  did  not,  after  October, 
1912,  in  any  way  apply  for  the  privilege  of  operating  a 
ferry,  nor  was  he  after  that  time  granted  the  privilege 
of  operating  the  ferry  at  the  designated  point. 

These  findings  of  fact  by  the  court  are  sustained  by 
the  evidence.  It  thus  appears  that  the  ferry  was  never 
established  under  any  order  of  the  county  court  granting 
the  privilege  to  establish  the  ferry  at  the  point  designated. 
Appellant  allowed  the  privilege  and  the  license  to  expire 
without  establishing  the  ferry  in  accordance  with  such 
order  of  the  county  court  granting  same  and  never  there- 
after sought,  nor  was  he  granted  by  the  county  court,  the 
privilege  of  operating  a  public  ferry  at  Buzzard's  Bluff, 
in  Miller  County,  Arkansas. 

(1)  Ferry  privileges  are  granted  because  of  the 
public  convenience  subserved  thereby.  A  ferry  is  not 
established  merely  by  applying  for  and  obtaining  a  license 
for  operating  the  same.  To  establish  a  ferry  one  must  go 
further  and  provide  the  facilities  and  operate  the  same 
for  the  public  before  it  can  be  said  that  the  ferry  is 
established.  So  here,  although  the  findings  of  the  court 
show  that  Munn  had  applied  for  and  had  been  granted 
the  privilge  and  had  obtained  his  license  for  operating 
a  ferry  for  the  year  1912,  the  findings  of  the  court  never- 
theless show  that  he  did  not  establish  the  ferry  by  provid- 
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ing  the  necessary  facilities  and  operating  the  same  until 
the  period  had  expired  for  which  his  license  was  granted. 
Therefore,  the  order  of  the  county  court  levying  a  tax  on 
the  6th  of  January,  1913,  of  $25.00  for  the  privilege  of 
operating  ferries  in  the  county  of  Miller  did  not  apply 
to  Munn  and  he  was  not  at  that  time,  under  the  law,  sub- 
ject to  the  payment  of  the  tax,  for  the  law  expressly 
declares  that  '*no  ferry  at  which  the  public  county  road 
does  not  c?ross  shall  be  subject  to  the  taxherein  provided.'' 
And  the  findings  of  the  court  show  that  on  January 
6, 1913,  when  the  tax  was  levied  there  was  no  public  road 
leading  from  the  county  road  down  to  the  point  of  the 
landing  of  said  ferry,  nor  was  there  a  public  road  cross- 
ing the  river  at  that  point. 

If  a  ferry  could  be  established  simply  by  obtaining 
the  order  of  the  county  court  granting  the  privilege  and  by 
obtaining  the  license,  but  without  actually  providing  the 
facilities  and  putting  them  in  operation  for  the  use  of  the 
public,  then  the  purpose  of  the  law,  which  is  to  promote 
the  public  convenience,  would  be  wholly  frustrated,  for 
after  the  privilege  is  granted  and  the  ferry  established 
the  county  court  is  expressly  prohibited  from  permitting 
any  ferry  to  be  established  within  one  mile  above  or  below 
any  ferry  previously  established. 

In  Murray  v.  MenefeCj  20  Ark.  561,  563,  it  is  said: 
**  When  the  license  has  been  so  granted,  and  the  ferry  once 
established,  it  is  made  the  diity  of  the  county  court  to  levy 
a  tax  on  the  privilege  annually  thereafter,  whether  appli- 
cation for  renewal  of  the  license  be  made  or  not ;  and  the 
duty  of  the  clerk  to  issue,  annually,  a  license,  and  deliver 
it  to  the  sheriff  for  the  person  to  whom  the  privilege 
was  granted,  who,  on  presentation  of  the  license,  is  bound 
to  pay  for  it."  And  in  Lindsay  v.  Lindley,  Id.  573,  581, 
it  is  said:  ** Because,  after  the  appellee's  ferry  was  once 
established,  the  question  of  public  convenience  was  no 
longer  an  open  one  between  him  and  the  appellant,  sub- 
ject to  investigation  on  the  occasion  of  each  annual  grant 
of  license  thereafter;  nor,  in  such  case,  does  the  statute 
require  the  owner  of  a  ferry  privilege  to  make  a  further 
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application.  It  is  made  the  duty  of  the  court  to  levy  a 
tax  on  the  privilege,  annually,  whether  the  owner  makes 
application  or  not;  the  clerk  is  required  to  issue  the 
license,  deliver  it  to  the  sheriff,  and  the  owner  is  bound 
to  pay  for  it/' 

Now  since  no  ferry  was  established  by  appellant 
under  the  order  of  the  county  court  granting  him  the 
privilege  and  under  the  license  obtained  for  exercising 
such  privilege,  he  cannot  invoke  in  his  defense  the  statute, 
and  the  above  decisions  based  thereon,  requiring  the 
county  court  to  levy  a  tax,  and  the  clerk  to  issue  the 
license,  and  the  sheriff  to  present  the  same  to  him,  regard- 
less of  whether  or  not  he  renewed  his  application  for  the 
ferry  privilege  and  license.  These  duties  are  exacted  of 
the  county  oflScials  named  only  when  the  license  has  been 
so  granted  and  the  ferry  once  established.  Independence 
County  V.  Duffey,  95  Ark.  354. 

Here,  as  we  have  seen,  while  the  license  was  granted 
in  1912,  the  ferry  was  never  established  under  it,  and  it 
was  not  being  maintained  and  operated  as  a  ferry  when 
the  county  court,  on  the  6th  of  January,  1913,  made  a 
general  order  levying  a  tax  of  $25.00  for  ferry  privileges. 

(2-3)  It  seems  to  be  the  doctrine  of  our  cases  that 
when  a  ferry  franchise  is  once  granted  and  the  ferry  is 
established  under  it,  the  privilege  continues  subject  to  the 
power  of  the  county  court  to  discontinue  the  same  when 
the  public  interests  demand  it.  Before  one  can  exercise 
the  privilege  the  right  must  be  extended  to  him  by  the 
proper  authority — the  county  court.  See  Murray  v. 
Menefee,  supra;  Bell  v.  Clegg,  25  Ark.  26.  Therefore, 
even  though  appellant  had  established  the  ferry  under  the 
franchise  granted  by  the  county  court,  he  could  not  after 
his  annual  license  expired  continue  to  exercise  the  privi- 
lege **  without  complying  with  the  provisions  of  law  in 
relation  to  obtaining  license.''  The  derelictions  of  county 
oflBcials  in  failing  to  issue  the  annual  license  and  to  levy 
and  collect  the  tax  therefor,  can  not  exonerate  the  holder 
of  a  ferry  franchise  for  a  failure  to  pay  the  annual  license 
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fee  or  tax,  nor  exempt  him  from  the  penalties  denounced 
by  section  3582,  supra,  for  such  failure. 

(4)  Although  the  franchise  may  be  granted  and  the 
provisions  of  the  law  in  regard  to  obtaining  license  com- 
plied with,  the  privilege  is  one  that  may  thereafter  be  lost 
by  a  failure  to  establish  the  ferry  and  exercise  the  privi- 
lege, or  it  may  be  abandoned  by  failure  to  procure  the 
license  prescribed  by  the  statute.  In  Fvnley  v.  Shemwell, 
94  Ark.  190,  we  announced  the  law  as  follows : 

**It  is  settled  by  the  decisions  of  this  court  that,  while 
ownership  of  lands  on  one  or  both  sides  of  a  navigable 
stream  entitles  the  owner  to  the  privilege  of  keeping  a 
public  ferry,  the  right  can  not  be  exercised  without  pro- 
curing a  license  from  the  county  court.  It  has  also  been 
decided  by  this  court  that  when  the  county  court  has  once 
granted  the  privilege  of  keeping  a  public  ferry  the  privi- 
lege is  exclusive  within  the  distance,  so  long  as  it  is 
exercised  under  the  annual  grant  of  license  provided  for. 
There  may,  however,  be  an  abandonment  of  the  ferry 
privilege  by  failure  to  procure  the  license  prescribed  by 
statute;  or  the  county  court  may,  by  proper  order,  dis- 
continue a  ferry  once  established."  Citing  all  former 
eases. 

Now,  under  the  doctrine  of  these  cases,  and  the  facts 
of  this  record  as  found  by  the  trial  court,  which  are  sus- 
tained by  the  evidence  and  is  practically  undisputed,  the 
court  was  correct  in  his  conclusion  of  law  that  Munn,  by 
reason  of  his  failure  to  procure  a  ferry  boat  and  use  the 
ferry  privilege  granted  him  in  1912,  and  by  failing  to 
obtain  the  annual  license  prescribed  by  the  statute  for 
the  years  1913  and  1914,  had  abandoned  his  ferry  privi- 
lege, and  that  the  license  issued  in  October,  1914,  for  the 
years  1913  and  1914  could  not  avail  him  as  a  defense  to 
this  action. 

Appellant,  by  keeping  the  ferry  and  charging  persons 
for  same  without  complying  with  the  provisions  of  the 
law  relating  to  obtaining  license,  incurred  the  penalties 
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denonn^d  by  the  section  supra,  upon  which  this  suit 
was  grounded. 

The  judgment  is  therefore  correct,  and  it  is  in  all 
things  affirmed. 


Branstetteb  v.  Bbanstbttbb. 
Opinion  delivered  July  9,  1917. 

1.  PAltTinON — DISPUTED     TITLE— EQUITY     JUBI8DI0TI0N.— A     bill     in 

equity  will  not  lie  to  partition  lands,  the  title  to  which  is  in 
dispute. 

2.  Equity  jurisdiction — partition. — When  a  court  of  equity  has 
possession  of  a  case  on  some  ground  of  equity  jurisdiction  wholly 
distinct  from  partition,  although  the  cause  is  brought  for  par- 
tition, the  cause  will  be  retained  for  the  other  purpose. 

8.  Partition — ^equity  jurisdiction — other  grounds. — ^An  action 
was  brought  to  determine  the  rights  of  the  parties  in  certain 
lands.  Held,  the  court,  having  jurisdiction  under  the  pleadings, 
could  determine  the  rights  of  the  parties  and  partition  the  lands, 
and  a  decree  to  that  effect  was  final  and  could  be  appealed  from. 

4.     Equity  jurisdiction  —  appointment  of  commissioner  —  minis- 
terial ACTS. — ^Af  ter  the  court  has  appointed  a  commissioner  and  • 
given  him  directions  to  partition  certain  lands,  its  further  acts 
are  ministerial,  rather  than  judicial. 

6.  Equity  jurisdiction — acts  of  commissioner.— The  functions  of 
a  commissioner  in  carrying  out  the  court's  judgment  are  analo- 
gous to  those  of  a  master  in  chancery  who  is  appointed  to  state 
an  account  in  accordance  with  the  findings  and  decree  of  the  court. 

6.  Judgments — ^finality. — Where  a  judgment  which  finally  settles 
the  rights,  title  and  interests  of  the  parties  under  the  issues  raised 
by  the  pleadings,  is  in  such  form  as  to  be  complete  and  final,  giv- 
ing the  right  to  have  the  same  put  into  execution,  the  same  is  final 
and  may  be  appealed  from. 

7.  Bill  of  review — ^proof  of  error. — Where  a  decree  is  reviewed  on 
a  bill  of  review,  to  which  the  appellee  filed  an  answer  and  demur- 
rer, the  burden  is  upon  the  appellant  to  show  error  as  a  matter 
of  law  upon  the  face  of  the  decree. 

Appeal  from  Arkansas  Chancery  Court;  John  M. 
Elliott,  Chancellor ;  affirmed. 

W.  N.  Carpenter  and  Sam  Frauenthal,  for  appellant. 
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1.  The  evidence  shows  conclusively  that  appellant 
M.  S.  Branstetter  was  the  owner  of  an  undivided  one- 
half  interest  in  the  land  by  virtue  of  a  deed  from  P.  A. 
Douglas,  and  in  addition  is  entitled  to  whatsoever  inter- 
est was  devised  to  him  by  the  will  of  his  father. 

2.  The  original  will  was  duly  executed  and  attested. 
If  a  codicil  was  added  it  was  never  attested,  and  did  not 
revoke  nor  change  the  original  will.  Kirby's  Digest,  § 
8012;  85  Ark.  363. 

3.  But  if  the  codicil  is  a  part  of  the  will,  the  court 
erred  in  the  construction  of  it  and  the  will  considered  as 
one  instrument.  6  Peters,  68;  151  U.  S.  112.  The  lan- 
guage of  the  will  itself  controls  in  arriving  at  the  inten- 
tion of  the  testator.  90  Ark.  152;  23  Id.  378;  3  L.  R.  A. 
(N.  S).  847;  Jarman  on  Wills,  711-726. 

It  is  clearly  expressed  in  the  original  will  that  it  was 
the  intent  to  give  M.  8.  Branstetter  a  half  interest  in  the 
estate.  5  L.  R.  A.  223;  27  L.  R.  A.  (N.  8.)  1092;  40  Cyc. 
1415,  note  31. 

4.  The  original  order  was  erroneous  on  its  face  and 
should  be  corrected.  The  court  has  power  on  Bill  of  Re- 
view to  correct  a  palpable  error  on  the  face  of  the  record. 
104  Ark.  562 ;  59  Id.  441 ;  32  Id.  753 ;  21  Id.  528. 

5.  The  first  order  was  not  final,  but  merely  inter- 
locutory. 123  Ark.  620;  Freeman  on  Cotenancy  &  Par- 
tition (2  ed.),  516;  Knapp  on  Partition,  497;  103  U.  S. 
518 ;  70  Fed.  529 ;  48  Fla.  226 ;  111  Am.  St.  77 ;  30  Cyc.  326 ; 
41Ind.398;204N.Y.238. 

Botts  (&  0' Daniel,  for  appellees. 

1.  The  appeal  should  be  dismissed.  The  decree  in 
the  original  case,  February,  1915,  was  final.  123  Ark. 
620;  Kirby's  Digest,  §  §  1198,  5776-7-8-9,  etc.,  6228;  34 
Ark.  130 ;  34  Id.  130 ;  80  Id.  515 ;  106  Id.  207,  213 ;  138  Ind. 
628 ;  148  111.  321 ;  145  Id.  500 ;  62  Iowa ;  740-7 ;  49  Ohio,  374 ; 
Black  on  Judgments,  §  39;  122  Ark.  255. 

2.  The  Bill  of  Review  is  a  separate  and  distinct  suit 
from  the  original  and  was  properly  dismissed.    31  Ark. 
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103;  68  Id.  288;  26  Id.  603-  104  Id.  568;  59  Id.  445;  25 
Id.  603. 

3.  The  original  decree  was  correct.  114  Ark.  154; 
40  Cyc.  1098. 

STATEMENT  BY  THE  COURT. 

This  is  a  suit  for  partition.  The  complaint  alleged 
that  S.  M.  Branstetter  and  M.  8.  Branstetter,  one  of  the 
appellants  herein,  were  the  owners  as  tenants  in  common 
of  the  land  involved,  which  they  obtained  by  deed  exe- 
cuted to  them  jointly  by  one  P.  A.  Dougkts ;  that  there- 
after S.  M.  Branstetter  died,  leaving  a  will  by  which  he 
devised  one-half  of  his  estate  to  his  son,  M.  S.  Bran- 
stetter, and  the  other  half  to  the  heirs  of  another  son,  S. 
F.  Branstetter,  whose  heirs  are  made  parties  to  the  suit. 
It  was  further  alleged  that  the  appellees,  Roberta  and 
Alice  Branstetter,  were  the  sole  heirs  of  A.  0.  Bran- 
stetter, who  had  no  right  or  claim  to  any  of  the  land  in- 
volved in  the  suit,  but,  as  appellants  were  informed,  were 
claiming  some  interest  therein. 

The  complaint  then  alleged  that  M.  S.  Branstetter 
had  expended  $1,244.65  in  making  permanent  improve- 
ments on  the  land  and  8.  M.  Branstetter  had  expended 
the  sum  of  $619.56  in  making  permanent  improvements; 
that  M.  8.  Branstetter  and  the  heirs  of  8.  F.  Branstetter 
own  each  a  one-half  interest  in  the  land. 

The  complaint  further  ^alleged  as  follows:  *' Plain- 
tiffs say  that  they  are  entitled  to  have  the  property  rights 
of  all  of  the  legatees  under  said  will  of  8.  M.  Branstetter 
in  and  to  the  above  described  property  adjusted  and  de- 
clared ;  that  the  property  is  not  susceptible  of  division  in 
the  kind  between  the  said  several  parties  in  interest,  and 
that  tafter  the  exact  rights  and  interest  of  each  party 
hereto  has  been  declared  by  the  court  that  said  property 
should  be  sold  by  the  decree  of  this  court  and  the  proceeds 
to  be  applied  to  the  various  claims  and  interests  of  the 
various  parties  hereto.  *  *  *  Wherefore,  plaintiffs  pray 
that  a  decree  of  this  court  be  rendered  declaring  and  de- 
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fining  the  rights  of  all  the  parties  in  and  to  the  af  orede- 
scribed  lands/' 

Appellees  Alice  and  Roberta  Branstetter  answered, 
in  which  they  denied  that  the  appellants  were  the  sole 
owners  of  the  land.  They  alleged  that  8.  M.  Branstetter 
died  leaving  a  will  in  which  he  made  provision  that  the  ap- 
pellees were  to  receive  a  certain  judgment  which  he  held 
against  the  estate  of  their  father  in  the  sum  of  $617.36 ; 
that  thereaf tel*  the  said  S.  M.  Branstetter  and  the  guar- 
dian of  the  appellees  entered  into  an  agreement  by  which 
the  said  S.  M.  Branstetter  accepted  a  small  sum  for  said 
judgment,  and  that  thereafter  the  same  S.  M.  Branstetter 
made  an  alteration  in  his  will  by  executing  a  codicil 
thereto  as  follows: 

''DeWitt,  Ark.,  Nov.  3,  1905. 

**I,  S.  M.  Branstetter,  as  Lizzie  Roberta  and  Sabina 
Alice  has  settled  the  judgment  that  I  hold  against  the 
estate  of  A.  0.  Branstetter,  I  will  them  an  equal  share 
with  S.  F.  Branstetter  airs  according  as  the  will  directs.'* 

They  alleged  that  the  will,  with  the  codicil,  was  duly 
probated. 

.  Appellees  prayed  that  **  their  rights  be  determined 
and  decreed  by  this  court  in  the  property  above  men- 
tioned, and  to  all  other  relief  to  which  they  are  entitled. '  * 

The  will,  with  the  purported  codicil,  was  attached  and 
made  an  exhibit  to  the  answer. 

The  appellants  replied,  in  which  they  denied  that  the 
above  purported  codicil  to  the  will  of  S.  M.  Branstetter 
constituted  any  part  thereof,  and  alleged  that  it  was 
merely  a  leaf  pinned  to  the  will  and  was  of  no  force  or  ef- 
fect, and  denied  that  the  appellees  had  any  rights  in  the 
lands  by  reason  thereof. 

The  will,  with  the  purported  codicil,  was  duly  pre- 
sented to  the  probate  court,  and  there  was  a  contest  con- 
cerning the  codicil  to  the  will,  and  the  court,  after  hearing 
evidence,  admitted  the  will,  together  with  the  purported 
codicil,  as  the  last  will  and  testament  of  S.  M.  Branstetter, 
deceased.  An  appeal  was  taken  to  the  circuit  court  from 
this  order  of  the  probate  court,  and  the  circuit  court  ap- 
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proved  the  finding  and  judgment  of  the  probate  court, 
and  its  judgment  was  certified  down  and  a  final  judgment 
was  entered  by  the  probate  court  admitting  the  will,  with 
the  purported  codicil,  as  the  last  will  and  testament  of 
S.  M.  Branstetter. 

The  deposition  of  M.  S.  Branstetter  was  heard  and  a 
deed  from  Douglas  to  S.  M.  and  M.  S.  Branstetter  wiaa 
introduced,  and  the  court,  after  hearing  the  testimony, 
found,  that  M.  S.  Branstetter  is  the  owner  of  one-third 
of  the  land  involved  in  the  suit;  that  the  heirs  of  S.  F. 
Branstetter,  deceased,  who  are  specifically  named  in  the 
decree,  are  the  owners  of  one-third  interest  in  the  land, 
and  that  the  appellees,  as  the  children  and  heirs  of  A.  0. 
Branstetter,  are  the  owners  of  one-third  of  the  estate  of 
S.  M.  Branstetter,  deceased.  The  court  further  found 
that  the  parties  to  the  suit  were  entitled  to  have  the  lands 
divided  according  to  their  respective  interests,  and  en- 
tered a  decree  that  the  five  acres  (describing  it)  be  par- 
titioned and  divided,  giving  to  M.  S.  Branstetter  a  one- 
third  thereof  in  severalty;  to  Nettie  Branstetter, 
widow  of  L.  N.  Branstetter,  a  one-ninth  interest  for  her 
life ;  to  the  ohildren  and  heirs  of  S.  F.  Branstetter  (nam- 
ing them)  a  one- third  interest  (dividing  the  same  in  sev- 
eralty between  them) ;  and  to  the  children  and  heirs  of 
A.  0.  Branstetter  (appellees  here)  the  remaining  one- 
third. 

The  court  then  appointed  commissioners  to  make 
partition  according  to  the  decree  and  directed  them  to 
report  their  acts  to  the  court.  This  decree,  as  appears  by 
nunc  pro  tunc  entry,  was  rendered  on  February  1,  1915. 
An  appeal  was  prayed  from  this  decree,  and  on  appellee's 
motion  such  appeal  was  dismissed  by  this  court  on  the 
ground  that  if  the  decree  was  final,  the  time  for  appeal 
had  expired,  the  transcript  not  having  been  lodged  with 
the  clerk  of  this  court  within  six  months  from  the  rendi- 
tion of  the  decree ;  and,  if  not,  the  appeal  was  premature. 

On  September  25, 1916,  the  commissioners  appointed 
to  make  partition  having  reported  that  the  land  was  not 
susceptible  of  division,  the  court  entered  a  decree  ap- 
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proving  said  report  of  the  commissioners  and  directing 
that  the  lands  be  sold  for  the  purpose  of  the  partition,  and 
directing  that  the  proceeds  of  the  sale  should  be  dis- 
tributed pro  rata  according  to  the  respective  interests  of 
the  parties  as  set  forth  in  the  original  decree.  From  this 
decree,  directing  the  sale  of  the  lands  for  partition,  this 
appeal  has  been  duly  prosecuted. 

On  January  13,  1917,  the  appellants  filed  what  they 
designated  as  a  **Bill  of  Review, '*  in  which  they  -asked 
the  court  to  review  and  correct  its  original  decree,  on  the 
ground  that  on  the  face  of  the  record  it  appeared  that  the 
title  to  the  land  had  been  acquired  from  Douglas  by  ap- 
pellant M.  S.  Branstetter  and  his  father,  S.  M.  Branstet- 
ter ;  that  the  appellant,  in  his  own  right,  owned  a  one-half 
interest  in  the  whole  land,  and  that  the  appellees,  who  only 
claimed  title  through  the  father  of  M.  S.  Branstetter, 
could  only  have  had  an  interest  in  one-half,  so  that  on  the 
face  of  the  record  it  appeared  that  there  was  a  palpable 
error  in  giving  the  appellant  M.  S.  Branstetter  only  a 
one-third  interest  in  the  entire  land. 

The  chancellor  dismissed  the  bill  of  review,  from 
which  appellants  also  prosecute  an  appeal. 

Appellants*  counsel,  in  their  brief,  state  that  both 
appeals  are  prosecuted  for  one  purpose,  which  is  to  cor- 
rect an  alleged  error  on  the  part  of  the  chancellor  in  de- 
claring what  were  the  respective  interests  of  the  parties 
in  the  land  and  the  proceedings  thereon. 

WOOD,  J.,  (after  stating  the  facts).  Appellees  de- 
murred to  the  complaint  on  the  ground  that  the  court  did 
not  have  jurisdiction,  and  the  demurrer  was  overruled 
and  they  excepted  to  the  ruling,  but  they  did  not  stand  on 
the  demurrer,  -and  afterwards  answered  and  have  not 
urged  in  their  brief  that  the  court  erred  in  taking  juris- 
diction of  the  case.  While  the  complaint  does  not  state 
expressly  that  the  appellants,  or  any  of  them,  are  in  pos- 
session of  the  land,  it  does  set  up  that  improvements  were 
made,  and  taking  the  complaint  all  together,  it  should  be 
treated  as  one  where  the  appellants,  or  some  of  them, 
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were  in  possession  of  the  lands  in  controversy,  holding 
the  same  for  the  others,  who  are  appellants,  and  who  were 
tenants  in  common.  But  the  suit,  so  far  as  the  appellees 
are  concerned,  can  not  be  treated  as  a  suit  merely  in  par- 
tition, because  appellants,  in  their  complaint,  alleged 
that  the  appellees  had  no  right  or  claim  to  any  of  the  land^ 
and  in  their  response  to  appellees'  answer  they  denied 
that  appellees  ** acquired  or  had  any  rights  in  said  laud/' 

(1)  Therefore,  while  the  complaint  could  be  treated 
as  one  for  partition  so  far  as  the  tenants  in  common  were 
concerned,  whose  interests  or  title  were  not  disputed,  so 
far  as  the  appellees  are  concerned,  it  is  more  in  the  nature 
of  a  suit  on  the  part  of  the  appellants  to  quiet  the  title  as 
against  them,  and  it  must  be  so  treated  in  order  to  give 
the  court  jurisdiction.  It  is  well  settled  by  numerous  de- 
cisions of  this  court  that  a  bill  in  equity  will  not  lie  to 
partition  lands  the  title  to  which  is  in  dispute.  Ccmnon 
V.  Stevens,  88  Ark.  610. 

(2)  In  Maupin  v.  Gaines,  125  Ark^l81, 185,  we  said : 
*  *  Unless  a  tenant  in  common  is  in  possession,  or  his  title 
is  admitted,  he  can  not  maintain  a  bill  in  equity  for  the 
partition  thereof.  But  it  is  equally  as  well  settled  that 
when  a  court  of  chancery  has  possession  of  a  case  on  some 
ground  of  equity  jurisdiction  wholly  distinct  from  par- 
tition, the  cause  will  be  retained  for  that  purpose." 

(3)  Under  the  allegations  of  the  complaint  that  ap- 
pellants were  the  owners  of  the  land,  and  treating  the  al- 
legations as  suflScient  to  show  that  they  were  in  posses- 
sion, and  that  the  appellees  were  asserting  a  claim  of 
title  to  which  they  had  no  right,  and  praying  that  a  decree 
be  rendered  declaring  and  defining  the  rights  of  all  the 
parties  to  the  action,  the  court  had  jurisdiction  of  the 
cause  on  a  ground  wholly  distinct  from  that  of  partition, 
and  could  therefore  retain  the  cause  for  the  purpose  of 
partitioning  the  land  among  the  owners  after  the  rights  of 
all  parties  were  settled  and  determined  by  the  decree. 
Such  being  the  issues  raised  by  the  pleadings,  the  decree 
rendered  February  1, 1915,  was  a  final  decree  from  which 
an  appeal  could  have  been  prosecuted.    That  decree  set- 


Digitized  by  VjOOQIC 


308  Branstetter  v.  Branstetter.  [130 

tied  the  issues  raised  by  the  pleadings  and  finally  deter- 
mined the  titles  and  interests  and  declared  the  rights  of 
the  parties  to  the  lands  in  controversy. 

''A  decree  which  determines  the  issues  set  forth  in 
the  pleadings,  and  directs  a  partition  of  the  property  ac- 
cordingly and  in  accordance  with  the  rights  of  the  parties 
as  determined  by  such  decree,  is  regarded  as  final,  for 
such  decree  leaves  nothing  to  be  done  but  execute  the  di- 
rections therein  contained."  Knapp  on  Partition,  p.  497. 
See  also  Black  on  Judgments,  section  39. 

Under  our  statute  fojr  partition  and  sale  of  land, 
Kirby's  Dig.,  chap,  120,  it  is  provided  that  the  court 
*' shall  declare  the  rights,  titles  and  interests  of  all  the 
parties  to  such  proceedings,  *  *  *  and  shall  determine  the 
rights  of  the  parties  in  such  lands  and  tenements,  and 
give  judgment  that  partition  be  made  between  such  of 
them  as  shall  have  any  right  therein,  in  accordance  with 
such  right  thus  ascertained."    Section  5776. 

(4-5)  After  the  court  had  rendered  this  judgment, 
its  functions,  under  the  statute,  in  appointing  commis- 
sioners and  giving  them  directions  to  make  the  partition 
so  adjudged,  and  the  duties  of  the  commissioners  to  make 
partition  according  to  the  judgment  of  the  court,  or  to  as- 
certain and  report  that  the  partition  could  not  be  made 
without  great  prejudice  to  the  owners,  and  other  duties 
as  defined  by  the  statute  are  all  of  a  ministerial,  rather 
than  a  judicial,  character.  Kirby's  Digest,  §  5777,  et  seq. 
5782,  inclusive.  The  functions  of  the  commissioners  in 
carrying  out  the  judgment  are  analogous  to  those  of  a 
master  in  chancery  who  is  appointed  to  state  an  account 
in  accordance  with  the  findings  and  decree  of  the  court. 
In  Young  v.  Rose,  80  Ark.  513,  there  was  a  decree  which 
adjudged  the  rights  of  the  parties  and  a  master  was  ap- 
pointed and  directed  to  state  an  account  in  accordance 
with  the  decree.  The  master  performed  his  duties  and 
made  a  report,  which  followed  the  decree.  The  judgment 
in  the  case  was  rendered  over  a  year  before  the  appeal 
was  taken,  and  the  question  was  whether  the  judgment 
declaring  and  fixing  the  rights  of  the  parties  was  final,  or 
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Wihether  it  was  subject  to  review  on  appeal  from  the  sub- 
sequent decree  confirming  the  report,  of  the  master.  The 
court  said:  '*A  decree  which  settles  the  rights  of  the 
parties  and  leaves  nothing  to  the  master  but  a  statement 
of  an  account  fixed  by  the  decree  is  a  final  judgment.  As 
no  appeal  was  taken  from  this  judgment  within  the  time 
allowed  by  statute  it  must  be  treated  on  this  appeal  as 
the  law  of  the  case,  and  that  being  so,  the  subsequent  de- 
cree confirming  the  report  of  the  master  made  in  obedi- 
ence to  the  first  decree  can  not  be  questioned.'' 

In  Clark  v.  Lesser,  106  Ark.  207,  Lesser  brought  suit 
against  Clark  and  others  to  quiet  title  and  for  partition 
of  certain  land.  A  decree  w«as  rendered  against  appel- 
lants quieting  title  in  the  appellee  and  ordering  a  parti- 
tion of  the  land,  from  which  decree  an  appeal  was  prose- 
cuted. The  appellants  contended  that  the  appeal  was 
premature,  and  we  said  (p.  213) :  ''The  decree  of  the 
chancery  court  was  a  final  decree  as  to  the  title  to  the  land 
in  controversy  and  the  appeal  was  therefore  not  prema- 
ture.'' See  also  Bradley  Lumber  Co.  v.  Hamilton,  109 
Ark.  598. 

In  Davie  v.  Davie,  52  Ark.  224,  we  held:  ''Where  a 
decree  determines  the  right  to  property,  and  directs  it  to 
be  delivered  up,  or  directs  its  sale,  and  the  plaintiff  is  en- 
titled to  have  the  decree  carried  into  immediate  execution, 
it  is  to  that  extent  final  and  may  be  appealed  from,  al- 
though a  further  decree  may  be  necessary  to  adjust  an 
account  between  the  parties." 

(6)  Whatever  may  be  the  rule  in  other  jurisdictions, 
the  facts  of  this  record  bring  it  strictly  within  the  rule  of 
our  cases  which  hold  that  where  a  judgment  or  decree 
which  finally  settles  the  rights,  title  and  interests  of  the 
parties  under  the  issues  raised  by  the  pleadings,  and  is  in 
such  form  as  to  be  complete  and  final,  giving  the  right  to 
have  the  same  put  into  execution,  that  such  judgment  or 
decree  is  final  and  may  be  appealed  from.  We  are  of 
the  opinion,  however,  that  the  weight  of  authority  in 
other  jurisdictions  is  in  harmony  with  the  view  we  here 
express.    See  cases  cited  in  brief  of  counsel  for  appellees. 
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Thfere  is  another  line  of  cases  which  hold  that  where  the 
judgment  on  its  face  shows  that  it  is  interlocutory  and 
not  complete,  but  leaves  open  issues  for  further  judicial 
determination,  that  such  judgment  is  not  final  and  no  ap- 
peal can  be  taken  from  it.  Hargus  v.  Hayes,  83  Art  186 ; 
Broivn  v.  Norvell,  88  Ark.  590;  Senmtt  v.  Walker,  92 
Ark.  607. 

It  follows  that  since  no  appeal  was  prosecuted  within 
the  time  prescribed  by  law  from  the  original  judgment  ad- 
judicating the  rights  of  the  parties  and  directing  parti- 
tion, that  the  present  appeal  from  the  order  confirming 
the  report  of  the  commissioners,  by  which  the  original 
judgment  is  sought  to  be  reviewed,  must  be  dismissed. 

The  proceedings  on  the  bill  of  review  were  really  in 
the  nature  of  an  independent  suit.  The  bill,  in  substance, 
alleged  that  the  appellants  were  the  owners  of  certain 
lands  by  reason  of  an  alleged  deed  from  P.  A.  Douglas ; 
that  M.  S.  Branstetter  is  the  owner  of  an  undivided  one- 
half  interest ;  that  by  survivorship  appellants  were  own- 
ers of  all  of  it ;  that  the  action  was  to  construe  the  will  of 
S.  M.  Branstetter,  and  to  have  the  interests  of  the  parties 
determined ;  that  the  court,  in  rendering  its  decree,  over- 
looked the  deed  of  Douglas  to  S.  M.  Branstetter  and  M.  S. 
feranstetter ;  that  S.  M.  Branstetter  owned  one-half  of 
said  land,  and  the  other  half  was  in  M.  S.  Branstetter; 
that  the  court  erred  in  determining  what  was  the  will  and 
what  were  the  interests  of  the  parties  to  the  suit ;  that  the 
estate  was  divided  under  the  terms  of  the  will  erro- 
neously, and  prayed  that  the  decree  be  vacated,  the  errors 
corrected  in  a  new  decree  drawn  in  accordance  with  the 
facts  and  the  law  of  the  case. 

(7)  The  appellees  demurred  and  answered.  The 
decree  on  this  bill  of  review  shows  that  the  same  was 
heard  on  the  bill  of  review,  the  answer  and  demurrer  of 
the  defendants,  and  that  the  court  dismissed  the  same. 
In  this  state  of  the  pleadings  the  burden  was  upon  the 
appellants  to  show  error  as  a  matter  of  law  upon  the  face 
of  the  decree.  The  bill,  on  its  face,  shows  an  effort  to  have 
the  chancery  court  reconsider  its  original  decree  in  parti- 


Digitized  by  VjOOQIC 


ABK.]  Bbanstetter  V.  Branstetter.  311 

tion,  and  to  review  the  evidence  and  change  its  conclu- 
sions.   This  can  not  be  done  on  a  bill  of  review. 

In  Long  v.  Long,  104  Ark  562,  568,  we  said :  **  Where 
a  former  decree  is  attacked  npon  the  ground  that  errors 
of  law  are  apparent  on  the  face  of  the  record,  the  court  is 
confined  to  the  pleadings,  proceedings  and  decree  in  the 
case  in  which  the  decree  was  rendered.  It  can  not  look 
into  the  evidence  to  see  whether  or  not  the  decree  is  based 
on  a  correct  finding  of  facts.'* 

In  Wood  v.  Wood,  59  Ark.  441,  445,  Judge  Battle, 
speaking  for  the  court,  used  this  language :  *  *  In  an  attack 
upon  a  decree  by  a  bill  of  review  for  errors  of  law,  a  court 
can  not  look  into  the  evidence  to  see  whether  the  decree 
is  based  upon  a  correct  finding  of  facts.  That  is  the 
proper  office  of  a  court  of  competent  jurisdiction  upon 
an  appeal.  But,  assuming  that  the  facts  upon  which  the 
decree  rests  have  been  properly  found,  it  is  the  sole  duty 
of  a  court  to  inquire  whether  the  record,  exclusive  of  the 
evidence,  contains  any  substantial  error  of  law  pointed 
out  by  the  bill  of  review." 

We  can  not  therefore  enter  upon  a  consideration  of 

the    evidence    upon    which    the    original    decree    was 

.grounded,  even  if  appellants  had  brought  the  same  into 

their  record  on  the  bill  of  review,  which  they  have  not 

done. 

Assuming  that  the  facts  upon  which  the  original  de- 
cree rests  have  been  properly  found,  which  we  must  do, 
certainly  there  is  no  error  of  law  appearing  in  the  record 
of  the  original  proceedings  upon  which  that  decree  was 
based  which  would  warrant  this  court  in  setting  aside  the 
decree.  We  must  assume  that,  notwithstanding  the  ex- 
hibit of  the  Douglas  deed,  the  court,  in  determining  the 
rights  of  the  parties,  ascertained  and  found  facts  which 
justified  it  in  rendering  the  decree  in  favor  of  the  appel- 
lees. The  court  might  have  found  that  what  appellants 
allege  and  refer  to  as  the  codicil  to  the  will  of  S.  M.  Bran- 
stetter was  not  a  codicil  at  all,  but  was  a  provision  in  the 
will  itself,  and  that  it  had  been  so  found  and  adjudicated 
by  the  probate  court. 
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It  can  readily  be  seen  that  facts  showing  the  correct- 
ness of  the  original  decree  might  have  been  proved.  If 
such  facts  were  not  proved,  they  were  matters  to  be  re- 
viewed on  appeal  from  the  original  decree,  and  not  by  bill 
of  review. 

There  were  no  errors  of  law  appearing  on  the  face  of 
tiie  record  pointed  out  in  this  bill  of  review.  The  alleged 
errors  which  it  seeks  to  have  corrected  are  errors  in  the 
conclusions  of  the  court  upon  the  evidence,  and  in  the  con- 
struction that  it  placed  upon  the  evidence.  If  there  were 
such  errors  these  could  and  should  have  been  corrected  on 
appeal.  The  decree  of  the  court  was  therefore  correct  in 
dismissing  the  bill  of  review. 

Finding  no  error  in  the  record,  the  decree  is  in  all 
things  affirmed. 


Nevada  County  Bank  v.  Gee. 

Opinion  delivered  July  9,  1917. 

1.  Deeds — ^acknowledgment,  lack  of — proof. — It  is  admissible  to 
show  that  a  grantor  in  a  deed  or  mortgage  never  actually  ap- 
peared before  the  officer  purporting  to  have  taken  his  acknowl- 
edgment, and  that  the  g^rantor  made  no  acknowledgment  at  all. 

2.  Acknowledgments — presumption  as  to  acts  of  officer. — Great 
weight  is  given  to  the  official  act  of  a  notary  public  or  other  officer 
who  certifies  to  the  acknowledgment  of  an  instrument;  and  the 
impeachment  of  his  certificate  involves  a  charge  of  criminal  vio- 
lation of  duty  on  the  part  of  the  certifying  officer. 

3.  Acknowledgment — impeachment  of  certificate. — Held,  under 
the  evidence  that  an  acknowledgment  to  a  mortgage  was  valid, 
although  the  wife  of  the  mortgagor  denied  that  she  had  acknowl- 
edged her  signature. 

Appeal  from  Nevada  Chancery  Court;  James  D. 
Shaver,  Chancellor;  reversed. 

H.  E.  Rouse,  for  appellant. 

1.  A  notary  public  is  a  public  oflScer  authorized  to 
take  acknowledgments  which  are  received  as  evidence  of 
the  facts  stated,  and  are  prima  facie  true.    Kirby's  Di- 
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gest,  §  7155 ;  107  Ark.  272 ;  62  Id.  265.  A  strong  presump- 
tion exists  in  favor  of  the  truth  where  the  certificate  is 
regular.  1  Corp.  Jur.  893-4,  §§  275, 277.  Gordon  testifies 
that  he  took  Mrs.  Gee's  acknowledgment  as  he  certified 
to  it.    96  Ark.  566 ;  104  Id.  226 ;  107  Id.  16. 

2.  If  taken. over  the  telephone  it  was  valid.  13  Am. 
St.  Eep.  156. 

3.  The  testimony  shows  that  Mrs.  Gee  acknowledged 
the  instrument  personally.  The  acknowledgment  will 
relate  back  to  the  date  of  the  deed.  1  Corp.  Jur.,  §  ^ 
133, 160. 

4.  In  order  to  impeach  the  certificate  of  acknowl- 
edgment the  evidence  must  be  clear,  cogent  and  convinc- 
ing beyond  reasonable  certainty.  27  App.  Cases  401 ;  103 
U.  S.  544;  109  Id.  573;  117  Ark.  321;  96  Id.  564;  104  Id. 
226 ;  174  lU.  App.  581 ;  136  Ky.  281 ;  149  N.  Y.  71 ;  96  Ark. 
566 ;  174  S.  W.  562.  There  is  no  proof  of  fraud.  1  Corp. 
Jur.  894-5,  §  278.  The  burden  of  proof  was  on  the  mar- 
ried woman  to  show  positively  that  she  did  not  axjknowl- 
edge  it.    117  Ark.  321 ;  174  S.  W.  562. 

5.  Children  are  interested  witnesses.  55  N.  E.  349; 
69  HI.  666.  Intimate  social  or  blood  relationship  often 
deprives  testimony  of  its  conclusive  effect.    92  Hun.  (N. 

'  Y.)  37 ;  58  Id.  121 ;  12  Misc.  (N.  Y.)  81.    See  also  55  Ala. 
339 ;  96  Ark.  566 ;  103  U.  S.  544 ;  109  Id.  577 ;  55  N.  E.  349. 

6.  The  wife  is  estopped.  83  N.  W.  433;  114  Minn. 
146 ;  56  Ark.  217 ;  86  Id.  575 ;  74  Id.  136,  etc. 

7.  Gordon,  the  notary,  was  not  a  stockholder  in 
the  bank,  nor  disqualified  by  a  financial  interest  therein. 
1  Corp.  Jur.  894-5,  §  §  277,  279;  129  N.  Y.  S.  238;  130  Id. 
62;  41  S.  W.  932;  149  N.  W.  758;  97  Ark.  374;  114  Id.  344. 
But  if  he  was  the  owner  of  stock,  that  would  not  invalidate 
the  acknowledgment.  170  S.  W.  99;  181  Ala.  272;  139 
Pac.  1066;  181  S.  W.  961;  108  Pac.  1003;  94  Ark.  241;  56 
Id.  484 ;  117  Ark.  321,  and  many  others. 

John  N.  Cook,  for  appellees. 

1.  All  the  evidence  except  his  own  shows  that  Gor- 
don never  took  Mrs.  Gee's  acknowledgment.     Kirby  & 
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Castle's  Digest,  §  840.  No  court  in  any  State  with  laws 
similar  to  ours  has  ever  held  an  acknowledgment  over  a 
telephone  to  be  good.  30  L.  B.  A.  (N.  S.)  358;  83  S.  W. 
431;1C.  J.,§144,p.  819. 

2.  The  doctrine  of  estoppel  does  not  apply.  63  Ark. 
289;96  7d.609;97  7d.43. 

3.  A  deed  to  a  homestead  not  joined  in,  and  ac- 
knowledged by  the  wife  is  void.  Kirby  &  Castle 's  Digest, 
§4311;  97  Ark.  43. 

4.  A  certificate  of  acknowledgment  is  not  conclu- 
sive, but  may  be  rebutted.  Kirby  &  Castle 's  Digest,  §  850 ; 
114  Ark.  435;  117  Id,  327;  81  Kans.  76. 

5.  Appellees  have  met  the  burden  of  proof  squarely, 
and  all  the  evidence  and  circumstances  prove  she  did  not 
acknowledge  the  instrument,  except  Gordon's  own  testi- 
mony.   He  was  a  stockholder  in  the  bank  and  interested. 

6.  Relatives  are  not  disqualified  and  usually  they 
are  the  only  ones  who  know  the  facts.  1  B.  C.  L.,  §  88,  p. 
297.  The  finding  of  the  chancellor  is  not  clearly  against 
the  preponderance  of  the  evidence.  4  Crawford's  Digest, 
p.  75,  par.  102a. 

STATEMENT  BY  THE  COURT. 

William  Gee  and  N.  T.  Gee,  his  wife,  instituted  this 
action  in  the  chancery  court  against  the  Nevada  Coxmty 
Bank  to  cancel  and  set  aside  as  a  cloud  upon  their  title  a 
mortgage  on  their  homestead  in  the  town  of  Prescott  on 
the  ground  that  the  wife  never  appeared  before  the  no- 
tary and  acknowledged  the  mortgage.  The  bank  filed  an 
answer  in  which  it  denied  the  allegations  of  the  com- 
plaint and  also  filed  a  cross-complaint  asking  for  a  for- 
closure  of  its  mortgage. 

During  and  prior  to  1912,  William  Gee  and  J.  C. 
White  and  H.  J.  Wilson,  his  sons-in-law,  were  engaged  in 
the  general  mercantile  business  at  Prescott,  Arkansas, 
under  the  firm  name  of  H.  J.  Wilson  &  Co.  They  trans- 
acted their  banking  business  with  the  Nevada  County 
Bank.  In  January,  1913,  the  firm  owed  the  bank  notes 
aggregating  $2,500.00.     Subsequently  the  firm's  name 
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was  changed  to  W.  H.  Gee  &  Co.,  but  the  partners  re- 
mained the  same.  They  wished  to  borrow  an  additional 
$1,000  from  the  bank.  In  order  to  do  this,  William  Gee 
offered  to  mortgage  his  homestead  to  secure  this  sum  as 
well  as  the  amounts  already  owed  the  bank.  A  deed  which 
was  understood  between  the  parties  to  be  a  mortgage  was 
prepared  and  turned  over  to  William  Gee  to  be  signed. 
Several  days  thereafter,  William  Gee  returned  the  deed  to 
0.  B.  Gordon,  cashier  of  the  bank.  It  bore  the  signatures 
of  William  Gee  and  N.  T.  Gee,  his  wife.  Gordon  took  the 
acknowledgment  of  William  Gee  to  the  deed  or  mortgage, 
and  at  the  request  of  William  Gee,  called  up  N.  T.  Gee 
to  take  her  acknowledgment  over  the  telephone.  Some 
person  at  the  home  of  William  Gee  answered  and  ac- 
knowledged the  deed  as  N.  T.  Gee.  The  deed  and  acknowl- 
edgment was  dated  April  2,  1913.  Gordon  then  took  the 
deed  to  the  attorney  of  the  bank  and  told  him  about  hav- 
ing taken  the  acknowledgment  of  Mrs.  Gee  over  the  tele- 
phone. The  attorney  told  him  that  he  was  afraid  of  an 
acknowledgment  taken  over  the  telephone  and  requested 
Gordon  to  have  the  deed  acknowledged  by  Mrs.  Gee  in  his 
presence.  Gordon  said  that  he  went  to  the  home  of  Mr. 
and  Mrs.  Gee  in  the  town  of  Prescott  on  that  evening  or 
the  next  morning  and  took  the  acknowledgment  of  Mrs. 
Gee. 

Mrs.  Gee  testified  that  she  did  not  appear  before  Gor- 
don and  acknowledge  the  deed.  She  admitted  that  she 
signed  it  when  presented  to  her  by  her  husband,  but  stated 
that  she  did  this  under  the  compulsion  of  her  husband. 
She  stated  that  she  was  made  to  sigi>  the  deed  by  her  hus- 
band; that  he  told  her  he  would  leave  her  and  take  his 
life  if  she  did  not  sign  it ;  that  she  was  sick  with  rheuma- 
tism and  unable  to  get  out  and  do  anything  at  the  time ; 
that  she  knew  0.  B.  Gordon  when  she  saw  him,  but  never 
talked  with  him  in  her  life;  that  she  had  not  seen  him 
for  over  two  years;  that  the  consideration  for  the  deed 
was  an  overdraft  at  the  bank,  but  she  does  not  know 
whether  money  was  to  be  advanced  in  the  future.  On 
cross-examination  she  stated  that  at  the  time  she  was 
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signing  the  deed,  she  and  Mr.  Gee  did  not  talk  about  her 
acknowledging  it,  but  that  she  told  him  later  that  she  had 
not  acknowledged  it;  that  her  husband  told  her  that  Gor- 
don would  be  up  to  take  her  acknowledgment,  but  that  she 
said  she  was  not  going  to  sign  it. 

Inez  E.  White,  a  daughter  of  Mr.  and  Mrs.  Gee,  and 
the  wife  of  John  C.  White,  a  partner  in  the  firm,  testified 
that  she  was  present  the  day  the  deed  was  signed.  She 
stated  that  her  father  made  her  mother  sign  the  deed 
under  threats  to  break  up  their  home,  but  she  does  not 
state  the  language  that  was  used. 

William  Gee  testified  that  the  land  in  question  was 
his  homestead  and  that  the  bank  pressed  him  on  account 
of  the  overdrafts  of  the  firm,  and  wanted  him  to  give  a 
mortgage  on  his  home  to  secure  it ;  that  he  told  Gordon 
that  he  would  have  to  have  some  more  money  if  he  did 
that,  and  Gordon  agreed  to  let  him  have  it ;  that  the  firm 
got  more  money  after  the  mortgage  was  executed  and  the 
notes  were  renewed  from  time  to  time.  On  cross-exam- 
ination he  stated  that  his  wife  signed  the  deed  in  his  pres- 
ence ;  that  he  told  his  wife  that  Gordon  would  take  her  ac- 
knowledgment over  the  telephone,  and  that  she  told  him 
she  would  not  acknowledge  it ;  that  he  first  found  out  that 
his  wife  had  not  acknowledged  the  deed  about  a  month 
afterward,  but  never  said  anything  to  the  oflScers  of  the 
bank  about  it. 

W.  W.  Rice,  a  physician  who  married  a  relation  of  the 
Gees,  testified  that  about  the  first  of  April  he  was  called 
to  treat  Mrs.  Gee ;  that  she  was  very  nervous,  was  suffer- 
ing with  rheumatism  and  a  kind  of  neurasthenia ;  that  she 
was  in  bed  when  he  went  to  see  her ;  that  he  does  not  re- 
member how  long  she  was  sick,  but  that  her  husband  came 
down  to  his  oflSce  and  paid  him  $3.00,  either  on  the  4th 
or  5th  of  April,  1913. 

John  C.  White  testified  that  Mr.  Gordon  gave  Mr. 
Gee  the  deed  in  question  and  asked  him  to  have  Mrs.  Gee 
sign  it;  that  Mr.  Gee  carried  it  home  and  brought  it  back 
later  to  the  store,  and  kept  it  there  several  days ;  that  Mr. 
Gordon  came  by  there  one  day  and  Mr.  Gee  gave  him  the 
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deed;  that  Mr.  Gordon  stated  he  would  call  Mrs.  Gee  over 
the  telephone  and  take  her  acknowledgment;  that  later 
he  came  back  and  said  that  he  had  gotten  her  over  the  tele- 
phone ;  he  further  stated  that  Mrs.  Gee  was  sick  in  bed 
for  several  days  about  the  first  of  April,  and  that  he  car- 
ried his  wife  by  there  in  the  morning  and  came  back  for 
her  after  business  hours  were  over. 

Inez  White,  his  wife,  testified  that  her  mother  took 
sick  on  April  2, 1913 ;  that  she  went  there  to  say  with  her 
every  day  while  she  was  sick,  and  that  she  was  sick  for 
several  days;  that  she  would  get  there  in  the  morning 
after  she  had  gotten  breakfast  and  attended  to  her  chil- 
dren, and  would  remain  at  her  mother's  home  throughout 
the  day;  that  her  mother  never  acknowledged  the  deed 
while  she  was  there ;  and  that  she  lived  in  another  part 
of  the  town. 

Jewel  Wilson,  another  daughter,  testified  that  she 
lived  near  her  mother ;  that  her  mother  spent  the  day  with 
her  on  April  1, 1913 ;  she  wasn't  well  on  that  day,  and  on 
the  next  day  became  so  sjick  that  she  had  to  have  the  serv- 
ices of  a  physician  and  was  confined  to  her  bed  for  several 
days ;  that  she  stayed  with  her  mother  most  of  the  time 
during  the  day  while  she  was  sick,  and  that  her  mother 
never  acknowledged  the  deed  while  she  was  there. 

0.  B.  Gordon  testified  that  he  knew  Mrs.  Gee  well; 
that  they  had  both  lived  in  the  town  of  Prescott  for  many 
years ;  that  he  first  called  her  up  pver  the  telephone  and 
took  her  acknowledgment ;  that  when  he  informed  the  at- 
torney for  the  bank  that  he  had  taken  the  acknowledg- 
ment by  telephone,  that  the  attorney  said  that  he  was 
afraid  of  an  acknowledgment  taken  that  way,  and  insisted 
that  she  acknowledge  it  in  the  presence  of  Gordon ;  that 
he  on  that  day  or  the  next  morning  went  to  the  home  of 
Mrs.  Gee  and  took  her  acknowledgment  in  person;  that 
she  did  not  seem  excited  and  acknowledged  the  deed  vol- 
untarily; that  her  husband  was  not  present  at  the  time; 
that  he  was  at  the  time  a  duly  qualified  and  acting  notary 
public ;  that  he  thinks  he  took  the  acknowledgment  on  the 
evening  of  April  2, 1913,  or  the  next  morning. 
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It  was  also  shown  in  proof  on  the  part  of  the  bank 
that  the  firm  went  into  bankruptcy  in  August,  1914,  and 
at  that  time  filed  a  statement  admitting  the  execution  of 
the  mortgage  on  the  homestead  of  William  Gee,  and  that 
they  owed  the  bank  over  $3,500,  which  was  secured  by  the 
mortgage  on  the  homestead. 

The  record  of  the  transfer  of  the  stock  as  the  same 
appeared  in  the  county  clerk's  oflSce  was  introduced  and 
one  part  of  it  shows  that  in  the  annual  statement  filed 
January  28, 1913,  it  is  recited  that  0.  B.  Gordon  had  forty 
shares  of  stock  in  the  bank.  This  record  also  shows  the 
following:  *' Transfer  of  stock  in  said  Nevada  County 
Bank  filed  October  6, 1915,  upon  A.  A.  Gordon,  0.  B.  Gor- 
don (40  shares),  under  date  of  January  16, 1913.'' 

The  shares  of  stock  were  of  the  par  value  of  $25  each. 
0.  B.  Gordon  first  testified  that  he  owned  shares  of  stock 
in  the  bank  in  1913,  but  subsequently  qualified  that  state- 
ment by  saying  that  he  did  not  own  any  shares  of  stock, 
but  his  brother  had  deposited  with  him  forty  shares  of 
stock  as  collateral  security  for  a  debt  he  owed  the  bank, 
and  on  which,  he,  0.  B.  Gordon,  was  surety. 

The  chancellor  found  the  issues  in  favor  of  the  plain- 
tiff and  the  decree  was  accordingly  entered  canceling 
the  deed  or  mortgage  as  a  cloud  upon  the  title  of  the 
plaintiff.    The  defendant  has  appealed. 

HART,  J.,  (after  stating  the  facts).  (1)  This  court 
has  recognized  that  there  is  a  difference  between  a  case 
where  a  party  admits  the  acknowledgment  of  a  deed  or 
mortgage,  and  claims  that  such  acknowledgment  was  pro- 
cured by  fraud  or  duress  and  a  case  where  the  grantor 
denies  that  he  or  she  ever  acknowledged  the  instrument. 
It  is  always  admissible  to  show  that  a  grantor  in  a  deed 
or  mortgage  never  actually  appeared  before  the  officer 
purporting  to  have  taken  his  acknowledgment,  and  that 
the  grantor  made  no  acknowledgment  at  all.  Polk  v. 
Brown,  117  Ark.  321.  In  that  case  the  court  said  that 
where  there  is  a  claim  that  the  grantor  did  not  make  any 
acknowledgment  whatever  before  the  officer,  the  weight 
of  the  evidence  should  not  be  affected  by  any  particular 
rule  peculiar  to  the  subject,  but  that  the  court  should  be 
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left  to  determine  from  all  the  oircmnstances  disclosed 
whether  the  certificate  of  acknowledgment  is  true  or  false. 
The  court  said: 

*'In  out  opinion,  the  weight  of  the  evidence  should 
not  be  affected  by  any  particular  rule  peculiar  to  the  sub- 
ject, but  rather  the  court  should  be  left  to  determine  from 
all  the  circumstances  disclosed  whether  the  certificate  of 
acknowledgment  is  true  or  false.  This  much  may  be  said, 
however,  under  chapter  29  of  Kirby 's  Digest,  a  proper  ac- 
knowledgment is  an  essential  part  of  the  execution  of  a 
conveyance.  The  acknowledgment  is  an  official  act  done 
under  an  official  oath  and  is  protected  under  the  presump- 
tion the  law  necessarily  indulges  in  favor  of  the  acts  of 
its  own  officers.  Under  our  statute,  one  of  the  means  of 
evidence  upon  which  a  deed  can  be  admitted  to  record  is 
a  certificate  of  proof  or  acknowledgment  of  an  officer  au- 
thorized by  our  statute  to  take  such  proof  or  acknowledg- 
ment. The  burden  of  proof  undoubtedly  rests  upon  the 
person  denying  the  falsity  of  the  certificate  which  carries 
with  it  the  usual  presumption  that  the  officer  making  it 
has  certified  to  the  truth,  and  has  not  been  gulity  of  a 
wrongful  or  criminal  action.'' 

(2)  The  notary  or  other  officer  before  whom  an  ac- 
knowledgment is  taken  performs  a  very  important  duty 
when  he  takes  and  certifies  an  acknowledgment  of  a  deed 
or  any  instrument  affecting  the  title  to  real  estate.  For 
that  reason  great  weight  is  given  to  his  official  act  in  cer- 
tifying to  the  validity  of  such  instruments.  The  impeach- 
ment of  his  certificate  involves  a  charge  of  criminal  vio- 
lation of  duty  on  the  part  of  the  certifying  officer.  This 
brings  us  to  a  consideration  of  the  evidence  on  the  facts 
in  the  case.  Notice  may  be  first  taken  of  the  fact  that  it  is 
contended  that  Gordon,  the  certifying  officer,  was  a  stock- 
holder in  the  bank,  and  on  this  account,  under  the  rule  an- 
nounced in  Davis  v.  Hale,  114  Ark.  426,  his  certificate  does 
not  import  the  same  verity  as  the  certificate  of  an  officer 
who  was  not  a  stockholder  in  the  corporation  affected.  In 
response  to  this  argument,  we  are  of  the  opinion  that  a 
preponderance  of  the  evidence  does  not  show  that  Gordon 
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was  a  stockholder  of  the  bank  at  the  time  he  took  the  ac- 
knowledgment. It  is  true  that  at  one  place,  the  record 
recites  that  he  was  a  stockholder  at  that  time,  and  that  he 
admitted  such  to  be  the  fact  when  he  first  testified.  After 
refreshing  his  memory,  however,  he  testified  that  while 
he  had  been  cashier  of  the  bank  for  many  years  and  had 
formerly  owned  stock  in  it,  that  at  the  date  of  the  ac- 
knowledgment he  was  not  a  stockholder  in  the  bank.  He 
said  that  he  disposed  of  his  stock  and  only  held  forty 
shares  of  stock  belonging  to  his  brother  as  collateral  se- 
curity for  a  debt  which  his  brother  owed  the  bank,  and  for 
which  he  was  surety  for  his  brother  to  the  bank.  At  the 
time  he  testified,  Gordon  was  not  in  any  way  connected 
with  the  bank,  but  was  the  receiver  of  the  United  States 
Land  Office  located  at  Camden,  Arkansas.  His  explana- 
tion of  the  matter  was  reasonable  and  consistent,  and 
there  is  nothing  in  the  record  which  in  our  minds  contra- 
dicts his  explanation.  Therefore,  we  are  of  the  opinion 
that  he  was  not  a  stockholder  in  the  bank  at  the  time  he 
took  the  acknowledgment,  and  that  his  certificate  of  ac- 
knowledgment is  entitled  to  the  same  verity  as  would  be 
attached  to  the  certificate  of  any  disinterested  officer. 

From  the  testimony  set  out  in  the  statement  of  facts, 
we  think  it  is  fairly  deducible  that  Gordon  prepared  the 
deed  and  delivered  it  to  Gee  on  the  second  day  of  April; 
that  Gee  carried  it  home  and  after  some  words  with  his 
wife,  procured  her  signature  to  it ;  that  she  became  ner- 
vous after'  signing  the  deed,  and  was  confined  to  her  bed 
for  several  days,  and  that  the  acknowledgment  to  it  was 
not  taken  for  several  days  after  she  had  signed  it;  and 
that  she  acknowledged  it  of  her  own  free  will. 

(3)  It  will  be  noted  that  it  appears  from  the  testi- 
mony of  Gee  and  White,  both  members  of  the  firm,  and  of 
Gordon,  the  cashier  of  the  bank,  that  the  deed  was  pre- 
pared by  Gordon  and  delivered  to  Gee  on  the  second  day 
of  April,  1913.  White  said  that  Gee  took  the  deed  home 
with  him  and  brought  it  back  to  the  store  and  kept  it  for 
several  days  before  it  was  delivered  to  Gordon  to  take  the 
acknowledgment ;  that  Mrs.  Gee  was  sick  for  several  days 
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following  the  first  day  of  April.  The  physician  who  at- 
tended her  at  that  time  also  stated  that  she  was  in  a  very 
nervous  condition.  It  is  fairly  inferable  from  all  the  cir- 
cumstances that  Mrs,  Gee  became  very  nervous  when  her 
husband  first  informed  her  that  it  was  necessary  to  mort- 
gage their  home  to  secure  the  overdrafts  at  the  bank.  She 
admits  that  she  knew  the  mortgage  was  given  for  that 
purpose.  After  signing  the  deed  she  became  prostrated 
and  was  confined  to  her  bed  for  a  few  days  on  account  of 
her  nervous  condition.  Her  daughters  think  she  was 
confined  to  her  bed  for  perhaps  a  week  and  say  that  they 
were  constantly  with  her  during  that  time,  and  she  did 
not  sign  the  deed.  They  were  doubtless  mistaken  as  to  the 
length  of  time  their  mother  was  sick.  The  physician  who 
attended  her  stated  that  her  husband  paid  him  $3.00  on 
account  of  attending  her  on  the  4th  or  5th  of  April,  1913. 
It  is  not  likely  that  this  payment  was  made  until  her  hus- 
band at  least  thought  that  she  no  longer  needed  the  serv- 
ices of  a  physician  and  the  amount  indicates  that  not  more 
than  one  or  two  visits  were  made  by  the  physician.  So  it 
may  be  said  that  she  was  not  confined  to  her  bed  after  the 
4th,  or,  at  the  furthest,  the  5th,  of  April.  This  fact  is  cor- 
roborated by  the  testimony  of  both  Gee  and  White.  They 
both  testified  that  Gordon  said  that  he  would  take  Mrs. 
Gee's  acknowledgment  over  the  telephone.  White  testi- 
fied that  the  deed  was  kept  in  the  store  several  days 
after  it  was  first  delivered  to  Gee  before  this  conversation 
occurred.  It  is  not  at  all  probable  that  they  would  have 
acquiesced  in  Gordon's  calling  her  up  over  the  telephone 
to  take  her  acknowledgment  if  she  had  been  confined  to 
her  bed  or  was  sick.  While  Gordon  states  that  his  recol- 
lection is  that  he  took  the  acknowledgment  on  the  evening 
of  the  2d,  or  the  morning  of  the  3d,  of  April,  it  is  fairly 
deducible  from  the  circumstances  before  stated  that  he 
was  mistaken  in  this  regard.  It  is  very  likely  that  he 
filled  in  the  date  of  the  deed  when  he  prepared  it,  thinking 
that  it  would  be  acknowledged  at  the  time  it  was  signed. 
As  above  stated,  the  deed  was  kept  at  the  store  by  Gee  for 
several  days  after  it  was  signed  before  it  was  given  back 
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to  Gordon  for  him  to  take  the  acknowledgment.  Gordon 
then  doubtless  signed  the  acknowledgment  leaving  the 
date  which  had  already  been  put  in  there  when  the  deed 
had  been  prepared  and  delivered  to  Gee.  It  must  be  re- 
membered that  all  the  witnesses  who  testified  to  impeach 
the  acknowledgment  were  directly  interested  in  the  re- 
sult. When  all  the  facts  and  circumstances  in  evidence 
are  considered  in  the  light  of  each  other,  we  think  the 
learned  chancellor  erred  in  holding  that  the  certificate  of 
acknowledgment  was  impeached  and  that  Mrs.  Gee  did 
not  acknowledge  the  deed. 

It  follows  that  the  decree  must  be  reversed  and  the 
cause  will  be  remanded  with  directions  to  dismiss  the 
complaint  for  want  of  equity  and  to  decree  a  foreclosure 
of  the  mortgage  in  conformity  with  the  prayer  of  the 
cross-complaint. 


Dean  v.  State. 
Opinion  delivered  July  9,  1917. 

1.  Liquor — nj^EGAL  sale — allegation  as  to  purchaser. — The  State 
is  not  required  to  allege  in  the  indictment  the  name  of  the  person 
to  whom  the  sale  was  made. 

2.  Liquor — illegal  sale — proof  of  more  than  one  sale. — Each 
separate  sale  of  liquor  constitutes  a  separate  offense,  and  the  State 
may  offer  proof  of  more  than  one  sale  to  secure  a  single  conviction. 
Semble,  the  effect  of  offering  such  proof  is  a  bar  to  a  subsequent 
prosecution  for  the  making  of  any  of  the  sales  offered  in  proof 
upon  which  the  State  relied  to  secure  a  conviction. 

3.  Witnesses — impeachment. — The  veracity  of  a  witness  can  be  im- 
peached only  by  proof  of  his  general  reputation. 

4.  Liquor — illegal  sale— sufficiency  of  the  evidence. — A  con- 
viction for  the  illegal  sale  of  liquor  held  warranted  by  the  proof. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith 
District;  Paul  Little,  Judge;  affirmed. 

G.  C.  (&  Joe  Hardin,  and  Ben  Cravens,  for  appellant. 
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1.  It  was  error  to  admit  the  testimony  of  Joe  Lim- 
berg;  also  to  refuse  evidence  tending  to  impeach  him  as  a 
witness. 

2.  The  statement  of  the  court  in  reference  to  the  evi- 
dence of  Watrous,  was  prejudicial  and  an  error.  Wat- 
rous'  testimony  as  to  the  raid  and  finding  whiskey  in 
somebody  else's  room  was  prejudicial  error. 

3.  It  was  error  to  refuse  to  permit  Julius  Rich- 
mond's testimony. 

4.  Proof  of  the  commission  of  other  crimes  is  not 
admissible.  92  Ark.  555 ;  84  Id.  16.  The  instructions  are 
erroneous. 

John  D.  Arhuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  Evidence  of  other  crimes  is  admissible  where  the 
question  of  motive  or  intent  is  involved.  Mason  v.  State, 
127  Ark.  299 ;  72  Ark.  419 ;  48  Id.  34 ;  43  Id.  68 ;  72  Id.  586 ; 
75  Id.  427. 

2.  The  question  asked  the  witnesses  to  impeach  Joe 
Limberg  were  not  in  proper  form.  Kirby's  Digest,  ^ 
3138;  59  Ark.  50. 

3.  Watrous'  testimony  was  admissible  as  a  circum- 
stance to  show  guilt.  Springer  v.  State,  129  Ark.  107. 
The  remarks  of  the  court  were  not  prejudicial.  The  meth- 
od attempted  to  impeach  Joe  Limberg  is  not  tolerated  by 
the  law.    67  Ark.  117.     ^ 

4.  Instruction  No.  7,  given  correctly,  states  the  law. 
105  Ark.  462;  WilUams  v.  State,  129  Ark.  348. 

SMITH,  J.  Appellant  seeks  by  this  appeal  to  re- 
verse the  judgment  of  the  court  below  sentencing  him  to 
the  penitentiary  for  the  period  of  one  year  for  an  alleged 
illegal  sale  of  intoxicating  liquor.  Appellant  was  twice  in- 
dicted, the  cases  against  him  being  numbered,  respec- 
tively, 5756  and  5757,  and  the  name  of  George  Whybark 
was  endorsed  upon  the  back  of  the  first  indictment  as  the 
witness  for  the  State,  and  the  name  of  Joe  Limberg  was 
endorsed  on  the  back  of  the    second   indictment  as  the 
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State 's  witness.  Appellant  was  tried  upon  the  indictment 
upon  which  the  name  of  Whybark  was  endorsed  as  a  wit- 
ness, but,  at  the  trial,  both  Whybark  and  Limberg  were 
permitted  to  testify  in  regard  to  a  sale  made  to  each  of 
them  at  a  different  time  and  place.  This  action  of  the 
court  in  permitting  evidence  of  a  sale  to  Limberg  to  be 
introduced  is  assigned  as  error. 

The  evidence  of  the  witness  Limberg  was  especially 
damaging ;  but  there  was  evidence  tending  to  impeach  his 
veracity.  It  was  shown  that  he  was  himself  a  bootlegger, 
and  had  committed  numerous  violations  of  the  law.  Im- 
peaching witnesses  were  asked,  ^'I  will  ask  you,  from 
what  you  know  of  him,  and  from  his  general  reputation  in 
this  community,  if  you  would  believe  him  on  oath! ' '  The 
court  held  this  opinion  should  be  predicated  upon  the  gen- 
eral reputation  of  Limberg,  and  not  upon  the  personal 
knowledge  of  the  impeaching  witness,  and  this  ruling  is 
assigned  as,  error. 

The  court  permitted  a  witness  named  Watrous,  who 
had  been  a  deputy  prosecuting  attorney  during  the  year 
1916,  to  testify  that  he  had  participated  in  a  raid  made 
upon  the  house  in  which  appellant  roomed  at  the  time, 
and  had  there  found  a  suitcase  and  a  grip  containing  forty 
pints  of  whiskey,  and  that  later  on  appellant  asked  wit- 
ness what  he  had  done  with  his  suit  case.  The  raid  oc- 
curred about  December  1, 1916,  and  the  testimony  tended 
to  show  the  sale  of  liquor  to  have  been  made  some  time 
after  the  first  of  January,  1917.  This  action  of  the  court 
is  also  assigned  as  error. 

The  court  refused  to  permit  witnesses  to  testify  that 
they  had  bought  whisky  illegally  from  Limberg.  No  at- 
tempt was  made  to  show  that  it  was  Limberg,  and  not  ap- 
pellant, who  made  the  sales  in  question,  and  the  court  also 
refused  to  permit  a  witness  named  Richmond  to  testify 
that  he  had  overheard  a  conversation  between  appellant 
and  Whybark,  in  which  Whybark  asked  appellant  to  get 
him  some  whiskey,  and  that  appellant  had  later  asked  wit- 
ness if  he  (the  witness)  knew  where  any  liquor  could  be 
obtained.    It  is  also  insisted  that  the  evidence  is  insuffi- 
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cient  to  sustain  the  conviction,  and  that  error  was  com- 
mitted in  the  giving  of  instructions. 

(1-2)  The  proof  of  the  sale  to  Limberg  was  not  in- 
competent. The  State  was  not  required  to  allege  the 
name  of  the  person  to  whom  the  sale  was  made.  Each 
separate  sale  constitutes  a  separate  offense,  yet  the  State 
may,  if  it  so  elects,  offer  proof  of  more  than  one  sale  to 
secure  a  single  conviction.  The  effect  of  such  action  is,  of 
course,  to  bar  a  subsequent  prosecution  for  the  making 
of  any  of  the  sales  offered  in  proof  upon  which  the  State 
relied  to  secure  a  conviction. 

(3)  The  court  properly  excluded  the  opinion  of  wit- 
nesses touching  the  veracity  of  Limberg  based  upon  their 
own  knowledge.  There^must  be  some  uniform  standard 
with  which  compliance  must  be  had  to  permit  witnesses 
to  express  an  opinion  concerning  another  witness'  verac- 
ity, and  that  standard  is  the  general  reputation  of  the 
witness  sought  to  be  impeached.  If  witnesses  were  per- 
mitted to  use  their  own  personal  knowledge  as  the  basis 
of  their  opinion,  this  knowledge  would  become  highly  rele- 
vant, for  otherwise  the  jury  would  not  know  how  to  value 
the  evidence  of  the  impeaching  witness,  and  an  indefinite 
number  of  collateral  issues  would  become  material.  To 
avoid  this  confusion,  the  law  requires  that  this  opinion 
be  based  upon  general  reputation,  and  not  the  witness' 
own  personal  knowledge.  Section  3138  of  Kirby's  Di- 
gest ;  Cole  V.  State,  59  Ark.  50. 

(4)  The  evidence  of  the  witness  Watrous  was  ad- 
missible, although  no  attempt  was  made  to  show  that  the 
liquor  found  at  the  time  of  the  raid  was  the  liquor  alleged 
to  have  been  sold.  Appellant's  connection  with  that 
liquor  is  indicated  by  the  question  he  asked  in  regard  to 
the  suitcase  in  which  the  liquor  was  found,  and  the  quan- 
tity of  the  pint  bottles  indicated  the  purpose  for  which  it 
had  been  put  in  the  suitcase  and  grip,  and  the  time  of  the 
raid  was  not  so  far  removed  from  the  day  of  the  alleged 
sale  that  we  can  say  that  the  testimony  has  no  probative 
value  in  showing  what  appellant's  business  was  at  about 
that  time.    Springer  v.  State,  129  Ark.  107. 
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The  witness  Limberg  admitted,  upon  his  cross-exam- 
ination, that  he  h-ad  made  many  sales  of  liquor  illegally, 
although  he  denied  that  he  was  a  wholesale  dealer  in  the 
illegal  sale  of  liquor.  Proof  of  a  few  specific  sales  could 
have  added  nothing  to  the  record  of  crime  to  which  the 
witness  confessed.  Moreover,  the  impeaching  evidence 
should  have  related  to  general  reputation,  and  not  to  spe- 
cific instances  of  bad  conduct.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Stroud,  67  Ark.  115.  Proof  of  the  inquiry  made 
by  appellant  to  Richmond  as  to  where  liquor  might  be 
procured  would  have  been  mere  self-serving  declarations, 
and  are  incompetent  as  such. 

Over  appellant's  objection,  the  court  charged  the 
jury  as  follows : 

'*7.  I  charge  you  further  that  if  the  prosecuting  wit- 
ness, Whybark,  was  the  man  for  whom  he  bought  the 
whiskey,  and  further  find  that  the  defendant  acted  for 
both  the  seller  and  the  buyer,  and  was  the  intermediary 
through  which  the  sale  was  made,  and  said  sale  would 
not  have  been  made  except  for  the  aid  that  the  defendant 
rendered  in  the  transaction,  then  in  this  event  you  should 
convict  the  defendant." 

But  the  court  also  gave  the  following  charge : 

*  *  8.  I  charge  you  further,  that  if  you  find  the  defend- 
ant in  this  case  purchased  liquor  from  some  third  party 
for  Whybark,  solely  as  a  matter  of  accommodation  to 
Whybark,  and  that  this  was  a  bona  fide  transaction,  and 
not  a  subterfuge  on  the  part  of  the  defendant  to  evade 
the  liquor  laws,  and  you  further  find  that  the  defendant 
did  not  furnish  the  liquor  in  controversy  himself,  and  did 
not  sell  it,  or  was  not  interested  in  the  sale  of  it,  then  in 
this  event  you  should  acquit  the  defendant." 

The  court  also  told  the  jury  that  the  instructions  were 
to  be  considered  as  a  whole,  and  that  the  instructions,  as 
a  whole,  declared  the  law  of  the  case. 

These  instructions  correctly  declare  the  law  as  an- 
nounced by  us  in  the  recent  case  of  Williams  v.  State,  129 
Ark.  348,  and  cases  there  cited. 
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There  can  be  no  question  of  the  sufficiency  of  the  evi- 
dence if  the  witnesses  on  behalf  of  the  prosecution  are  to 
be  believed.  But  this  question  of  veracity  is  one  solely 
for  the  jury,  and  we  can  only  say  that  this  evidence  is 
legally  sufficient  to  support  the  verdict  if  accepted  by 
the  jury. 

Other  questions  are  discussed  in  the  brief,  but  we  do 
not  regard  them  as  of  sufficient  importance  to  discuss 
here. 

Finding  no  prejudicial  error,  the  judgment  is  af- 
firmed. 


Wbaveb  v.  State. 

Opinion  delivered  September  24,  1917. 

Criminal  law — new  trial — ^former  jeopardy. — Where  the  court  has 
granted  the  defendant  a  new  trial,  he  can  not  thereafter  at  a  sub- 
sequent trial  plead  former  jeopardy. 

Appeal  from  Independence  Circuit  Court;  Dene  H. 
Coleman,  Judge ;  affirmed. 

7.  J.  Matheny,  for  appellant. 

1.  The  plea  of  former  jeopardy  should  have  been 
sustained.  43  Ark.  271 ;  Kirby  &  Castle's  Digest,  §  2515 ; 
81  Ark.  41. 

2.  The  evidence  does  not  warrant  a  conviction.  Ap- 
pellant took  the  hog  in  good  faith,  believing  it  was  his 
own. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  plea  of  former  jeopardy  was  properly  over- , 
ruled.    26  Ark.  260 ;  29  Id.  31 ;  32  Id.  231 ;  13  Id.  722. 

2.  The  evidence  sustains  the  verdict  and  there  is  no 
error. 

McCULLOCH,  C.  J.  Defendant  appealed  from  the 
judgment  of  conviction  upon  the  charge  of  grand  larceny. 
There  was  a  former  trial  of  the  cause,  which  resulted  in 
defendant's  conviction,  but  the  court  granted  a  new  trial 
on  the  ground  that  one  of  the  jurors  had  become  ill  dur- 
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ing  the  progress  of  the  trial  and  was  discharged  from  the 
jury.  The  record  of  the  former  trial  recites  an  agreement 
entered  into  between  the  defendant  and  the  prosecuting 
attorney  for  the  discharge  of  the  juror  on  account  of  the 
illness  of  the  latter  and  an  agreement  to  proceed  with  the 
trial  before  the  jury  composed  of  eleven  jurors.  When 
the  case  was  called  for  the  second  trial  defendant  pleaded 
former  jeopardy  in  bar  of  further  prosecution.  The  rul- 
ing of  the  court  in  failing  to  sustain  the  plea  is  the  princi- 
pal ground  urged  for  the  reversal  of  the  judgment  ren- 
dered pursuant  to  the  conviction  in  the  last  trial. 

The  ruling  of  the  trial  court  was  correct,  for  the 
granting  of  a  new  trial  removed  the  jeopardy  and  author- 
ized a  retrial  of  the  issue.  This  court  once  said  that  *4t 
is  rather  a  merciful  interposition  of  the  court,  than  any 
invasion  of  his  rights,  to  set  aside  the  conviction  upon  his 
own  application  in  order  to  afford  him  the  opportunity  of 
another  trial.  ^ '  Johnson  v.  State,  29  Ark.  31.  It  is  imma- 
terial whether  the  ruling  of  the  court  in  granting  a  new 
trial  was  correct  or  erroneous,  for  the  effect  of  the  ruling 
was  to  wipe  out  the  former  proceeding  and  place  the 
cause  back  where  it  was  before  the  trial  began.  The  court 
could  have  rightfully  discharged  the  jury  when  the  juror 
became  ill  {Lee  v.  State,  26  Ark.  260),  and  doubtless 
would  have  done  so  but  for  the  express  agreement  of  the 
parties  that  the  trial  should  proceed  before  eleven  jurors. 
But  it  is,  as  before  stated,  unimportant  to  inquire  whether 
or  not  the  court  was  correct  in  granting  a  new  trial,  as. 
the  fact  remains  that  the  new  trial  was  granted  upon  the 
defendant's  own  request  and  for  hi^  benelSt,  and  he  can 
not  claim  that  he  was  twice  put  in  jeopardy  of  his  liberty. 

It  is  insisted  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  but  our  conclusion  is  that  the  evidence 
was  abundant.  Defendant  was  convicted  of  stealing  a 
hog,  the  property  of  V.  D.  McAdams.  He  admits  that  he 
took  the  hog  out  of  the  range,  and  that  it  was  the  property 
of  McAdams,  but  he  contends  that  he  did  so  by  mistake, 
supposing  that  the  hog  was  his  own  property  and  was  in 
his  brother's  mark.    There  was  a  slight  degree  of  simi- 
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larity  between  the  two  marks,  but  not  enough  to  deceive 
a  person  practiced  in  observing  the  ear  marks  of  animals. 
The  stolen  hog  was  marked  with  a  swallow-fork  and  un- 
derbit  in  the  right  ear  and  an  underbit  in  the  left,  and  de- 
fendant testified  that  his  brother's  mark  was  a  sloping- 
fork  in  the  right  and  an  underbit  in  the  left.  The  jury 
might  well  havcf  ound  that  the  difference  in  the  mark  was 
suflScient  to  put  defendant  upon  inquiry  and  that  he  knew 
when  he  took  the  hog  that  it  was  not  in  his  brother's  mark. 
In  addition  to  that,  the  stolen  hog  had  a  metal  tag  at- 
tached to  one  of  its  ears  with  the  name  of  Mc Adams 
stamped  thereon.  This  afforded  abundant  evidence  of  the 
fact  that  defendant's  plea  of  mistake  in  taking  the  wrong 
hog  was  groundless.  Besides  that,  the  circumstances  un- 
der which  the  hog  was  found  by  the  owner  in  defendant's 
possession,  were  very  suspicious,  indicating  an  entire 
absence  of  mistake  on  defendant's  part  in  taking  the  hog. 
Judgment  aflSrmed. 


Porter  v.  Ivy. 
Opinion  delivered  September  24, 1917. 

1.  Taxes — levy — county  taxes — procedure. — Kirby's  Digest,  § 
1498,  providing  for  the  manner  of  levying  certain  taxes  applies 
only  to  county  taxes. 

2.  Taxes — method  op  levying. — The  levying  court  held  to  have  pro- 
ceeded properly  under  the  statute  in  levying  certain  county  taxes. 

Appeal  from  Jackson  Chancery  Conrt;  George  T. 
Humphries,  Chancellor;  aflSrmed. 

Gustave  Jones,  for  appellant. 

The  tax  sale  was  void.  The  law  was  not  complied 
with.  Art.  7,  §  3,  Const. ;  Kirby's  Digest,  §  §  1496-8;  100 
Ark.  488;  22  Mich.  104;  103  Ark.  579. 

The  record  does  not  show  that  a  vote  was  taken,  but 
only  recites  that  it  was  nnanimously  ordered,  not  voted, 
and  does  not  show  that  a  quorum  was  present. 
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I 

HUlhouse  &  Boyce,  for  appellee. 

The  sale  was  not  void.  All  necessary  steps  were 
taken  according  to  law  as  the  record  shows.  81  Ark.  73- 
79 ;  71  Id.  222 ;  107  Id.  374-380. 

Every  presumption  is  in  favor  of  the  legalitv  of  the 
proceedings.  3  Cyc.  275 ;  31  Ark.  193 ;  2  Id.  14 ;  87/^.  406 ; 
66  Id.  183;  68  Id.  340.  The  records  show  that  the  taxes 
were  properly  levied. 

McCULLOCH,  C.  J.  This  case  involves  the  question 
of  the  validity  of  a  tax  sale  of  land  in  Jackson  County, 
which  is  assailed  on  the  ground  that  the  record  of  the 
county  court  fails  to  show  the  levy  of  taxes  in  accordance 
with  the  requirements  of  the  statute.  The  contention  in 
support  of  the  attack  upon  the  validity  of  the  sale  is  that 
the  record  of  the  levying  court  fails  to  show  in  detail  the 
aflSrmative  and  negative  votes  on  the  proposition  or  mo- 
tion to  levy  the  taxes  as  provided  by  statute,  which  reads 
as  follows: 

**The  clerk  of  the  circuit  court  in  person,  or  by  dep- 
uty in  his  capacity  as  clerk  of  the  county  court,  shall  at- 
tend the  sitting  of  said  court  and  keep  in  the  county  court 
record  a  fair  written  record  of  the  proceedings  of  said 
court,  and  the  names  of  those  members  of  the  court  vot- 
ing in  the  aflSrmative  and  of  those  voting  in  the  negative 
on  all  propositions  or  motions  to  levy  a  tax  or  appro- 
priate any  money  shall  be  entered  at  large  on  said  rec- 
ord."   Kirby's  Digest,  §  1498. 

This  statute  applies,  it  is  claimed,  to  the  levying  of 
State  taxes  and  school  taxes.  The  record  of  the  county 
court,  introduced  in  evidence  in  this  case,  recites  in  the 
opening  order  the  presence  of  the  county^judge  and  cer- 
tain of  the  justices  of  the  peace,  naming  them,  and  then 
follows  the  recital  of  the  levy  of  the  State  taxes  in  the 
following  language : 

**0n  this  day  it  was  unanimously  ordered  by  the 
court  that  a  State  tax  of  six  and  eighty-seven  and  one-half 
mills  on  the  dollar  be,  and  the  same  is  hereby,  levied  on 
all  taxable  property,  both  real  and  personal,  in  Jackson 
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County  as  follows,  towif  (here  follows  the  items  com- 
posing the  levy  of  the  different  State  funds).  There  is 
also  a  recital  in  the  following  language  of  the  levy  of  the 
school  taxes:  **0n  this  day  it  was  unanimously  ordered 
by  the  court  that  the  following  tax  be,  and  the  same  is 
hereby,  levied  on  all  taxable  property,  both  real  and  per- 
sonal, within  the  various  school  districts  of  Jackson 
County,  Arkansas,  as  and  for  the  purposes  voted  for  by 
the  electors  of  said  school  districts  at  an  election  held  in 
the  said  Jackson  County,  Arkansas,  on  the  third  Satur- 
day in  May,  1911,  as  certified  to  this  court  by  the  judges 
and  clerks  of  said  election  in  said  school  districts  as  fol- 
lows, towit.  (Then  follows  the  amount  of  taxes  voted 
and  levied  in  each  school  district.)  **And  a  vote 
was  taken  upon  each  of  said  amounts  so  levied  as  above 
set  out,  separately  as  they  were  certified  to  this  court  by 
the  judges  and  clerks  of  said  election  held  in  said  several 
school  districts,  and  each  and  every  justice  of  the  peace 
voted  *yes'  on  each  of  said  several  levies  as  above  set 
out.'' 

There  is  no  contention  in  the  case  with  reference  to 
levy  of  taxes  for  county  purposes.  It  is  erroneous  to  as- 
sume that  the  statute  concerning  the  method  of  levying 
taxes  by  the  county  levying  court  applies  to  State  taxes, 
for  it  is  obvious  that  the  statute  is  intended  to  apply  only 
to  county  taxes.  In  fact,  the  statute,  in  express  terms, 
limits  its  own  operation  to  the  levy  of  *  *  county,  municipal 
and  school  taxes  for  the  current  year."  Kirby's  Digest, 
§  1499,  subdivision  8.  State  taxes  are  levied  by  the  Leg- 
islature and  the  clerk  of  the  county  court  is  required  by 
statute  to  extend  upon  the  tax  books  the  taxes  levied  for 
State  purposes  as  certified  by  the  Auditor  of  State.  Kir- 
by's  Digest,  §  7020.  The  Auditor  is  required  by  statute 
to  **give  notice  to  such  clerks  of  the  county  court  of  the 
rates  per  centum  required  by  the  General  Assembly  to 
be  levied''  for  State  purposes,  and  that  the  rates  so  certi- 
fied **  shall  be  by  the  county  clerks  levied  upon  the  taxable 
property  contained  in  the  tax  books  of  their  respective 
counties."    Kirby's  Digest,  '^  7033. 
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It  is  contended  that  the  constitutional  provision  (art. 
7,  §  30)  for  the  levying  of  county  taxes  by  the  court  com- 
posed of  the  justices  of  the  peace  of  each  county  sitting 
with  the  county  judge  applies  to  State  taxes  levied  in  the 
county.  In  other  words,  the  contention  is,  as  we  under- 
stand it,  that  the  words  ** county  taxes'^  include  all  taxes 
to  be  imposed  in  the  county  for  both  State  and  county 
purposes.  This  is  not,  however,  the  correct  interpreta- 
tion of  the  language  of  the  Constitution.  It  is  intended  to 
provide  a  method  of  levying  taxes  for  county  purposes. 
The  language  of  the  Constitution  clearly  contemplates 
that  State  taxes  are  to  be  levied  by  the  Legislature,  for 
there  is  contained  in  that  instrument  an  express  limita- 
tion upon  the  power  of  the  Legislature  as  to  the  amount 
of  taxes  to  be  levied.  Art.  16,  §  8.  But,  even  if  the  stat- 
ute applied  to  the  levy  of  State  taxes,  the  record  shows 
suflBcient  compliance  with  respect  to  those  taxes,  as  well 
as  the  levy  of  school  taxes.  The  record  recites  the  names 
of  the  justices  of  the  peace  who  were  present  and  the 
court  will  take  judicial  knowledge  of  the  fact  that  those 
present  constituted  a  quormn.  It  is  not  essential  to  the 
validity  of  the  record  that  it  must  contain  an  affirmative 
recital  of  the  fact  that  a  majority  of  the  justices  of  the 
peace  were  present.  And  the  recital  in  the  record  that 
the  levy  of  the  taxes  was  ** unanimously  ordered"  is,  in 
connection  with  the  preceding  recital  of  those  present, 
tantionount  to  a  specification  of  the  names  of  those  who 
voted  on  the  question.  HUliard  v.  Bunker,  68  Ark.  340 ; 
Morris  v.  Levy  Lumber  Co.,  103  Ark.  579. 

The  statute  provides  that  the  county  court  must  levy 
school  taxes  (Kirby's  Digest,  §  7595),  but,  as  before 
stated,  the  record  shows  a  compliance  with  the  statute  in 
the  manner  of  levying  those  taxes.  The  attack  upon  the 
validity  of  the  sale  is,  therefore,  unfounded  and  the  chan- 
cellor was  correct  in  so  deciding. 

Decree  affirmed. 
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Daugherty  v.  State. 

Opinion  delivered  September  24, 1917. 

Larceny — hobse — amount  of  punishment. — ^Appellant  was  indicted 
for  the  larceny  of  a  buggy  of  the  value  of  $40,  a  set  of  harness 
of  the  value  of  $10,  and  a  horse.  The  jury  found  defendant  guilty 
and  fixed  his  punishment  at  10  years  in  the  penitentiary.  The 
court  instructed  the  jury  that  they  could  convict  and  punish  either 
for  the  larceny  of  the  horse  or  of  the  buggy  and  harness.  Held, 
under  this  instruction  the  conviction  was  manifestly  for  the  lar- 
ceny of  the  horse,  and  that  therefore,  under  the  statute,  the  pun- 
ishment fixed  was  not  excessive. 

Appeal  from  Jefferson  Circuit  Court;  W.  B.  Sorrells, 
Judge;  affirmed. 

John  D,  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  verdict  is  not  cruel  nor  excessive.  Kirby^s 
Digest,  §  1828;  45  L.  R.  A.  (note)  136;  113  Ark.  454-464; 
68  N.  W.  636 ;  69  Id.  953 ;  78  Pac.  897 ;  102  Fed.  473. 

2.  The  evidence  fully  sustains  the  verdict. 

WOOD,  J.  Appellant  was  convicted  on  an  indict- 
ment charging  him  with  '^feloniously  taking,  stealing  and 
carrying  away  one  buggy  of  the  value  of  forty  dollars, 
and  one  set  of  harness  of  the  value  of  ten  dollars,  and  one 
horse,  all  the  property  of  L.  F.  Boston,^*  etc.  The  jury 
fixed  the  punishment  at  ten  years  in  the  State  peniten- 
tiary, and  from  the  judgment  of  sentence  the  appellant 
prosecutes  this  appeal. 

The  only  specific  ground  in  the  motion  for  a  new  trial 
is  because  the  verdict  of  the  jury  **  assesses  his  punish- 
ment for  grand  larceny  of  property  that  the  proof  shows 
was  not  over  forty  dollars  in  value  at  ten  years  in  the 
penitentiary,  which  is  cruel  and  excessive.'^ 

The  statute  provides  that  **  whoever  shall  be  con- 
victed of  stealing  any  horse,  ^'  etc.,  shall  be  imprisoned  in 
the  State  penitentiary  not  less  than  one  nor  more  than 
fifteen  years.  The  punishment  in  cases  of  grand  larceny, 
under  the  general  statute,  is  not  less  than  one  nor  more 
than  five  years. 
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The  trial  court  instructed  the  jury  that  if  they  found 
the  appellant  guilty  they  could  only  fix  his  punishment  for 
the  larceny  of  either  the  horse  or  the  buggy  and  harness. 
The  jury,  under  this  instruction,  manifestly  fixed  the  pun- 
ishment of  the  appellant  as  for  the  larceny  of  the  horse. 
The  statute  authorizes  the  punishment  thus  adjudged, 
and  the  verdict  did  not  exceed  the  maximum  penalty  pre- 
scribed by  the  statute  for  the  larceny  of  a  horse.  There- 
fore, no  unusual,  cruel  or  excessive  punishment  was  im- 
posed. See  In  re  Wm.  W.  Taylor^  45  L.  R.  A.  136,  and 
note. 

No  specific  assignment  of  error  in  the  giving  of  in- 
structions is  set  up  in  the  motion  for  a  new  trial.  The 
motion  for  a  new  trial  contains  only  a  general  assignment, 
**that  the  verdict  is  contrary  to  the  law.*'  We  find  no 
error  in  the  instructions. 

The  only  other  ground  of  the  motion  for  a  new  trial 
ifi  that  the  verdict  was  contrary  to  the  evidence.  It  could 
serve  no  useful  purpose  to  set  out  in  detail  and  discuss 
the  evidence.  It  was  amply  sufficient  to  sustain  the 
verdict. 

The  judgment  is,  therefore,  in  all  things  correct,  and 
it  is  affirmed. 


City  of  Argenta  v.  Keath. 
Opinion  delivered  September  24,  1917. 

Municipal  corp6rations — licensing  automobiles — doing  business 
BETWEEN  CITY  AND  A  POINT  OUTSIDE. — Under  Acts  134,  p.  94,  Acts 
1911,  providing  for  the  registration  of  motor  driven  vehicles  and 
the  control  of  the  same,  a  municipal  corporation  is  without  author- 
ity to  exact  a  license  fee  from  the  owner  of  a  motor  driven  vehicle 
hauling  passengers  from  a  point  outside  the  city,  through  the  city, 
and  to  a  point  beyond  the  limits  of  said  city. 

Appeal  from  Pnlaski  Chancery  Court ;  John  E.  Mar- 
tineau,  Chancellor ;  affirmed. 

J.  F.  Wills  and  Rose,  Hemingway,  Cantrell,  Loughr 
borough  d  Miles,  for  appellant 
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120  Ark.  226  is  not  conclusive  of  this  case.  The  ordi- 
nances are  differently  worded  and  seek  to  accomplish  dif- 
ferent objects.  It  is  the  duty  of  the  courts  to  give  effect 
to  the  intention  of  the  Legislature  and  not  defeat  it.  40 
Ark.  431;  58  Id.  116;  83  Id.  116;  104  Id.  593;  109  Id.  564; 
112  Id.  123 ;  114  Id.  260 ;  121  Id.  349.  Less  regard  is  to  be 
paid  to  the  words  used  than  to  the  policy  which  dictated 
the  act.    28  Ark.  200. 

The  ordinance  is  legal,  and  should  be  upheld.  83 
Atl.  770.  See  85  S.  E.  781;  153  Pac.  1194;  178  S.  W.  6; 
153  Pac.  93;  182  S.  W.  685;  121  Ark.  606;  34  Id.  263;  35 
Id.  60;  37  Id.  493;  58  Id.  113;  94  Id.  422;  106  Id.  517;  109 
Id.  556;  56  Id.  370;  117  Pac.  93;  68  So.  926. 

Gus  Fulk  and  W.  A.  Boyd,  for  appellee. 

120  Ark.  226  virtually  settles  this  case.  Municipal 
corporations  can  only  exercise  such  powers  as  are  spe- 
cially given  them  by  statute.  The  language  of  the  motor 
vehicle  act  1911  is  unambiguous,  and  only  applies  to  ve- 
hicles used  wUhin  the  city  limits,  and  not  to  those  merely 
passing  through.  11  Ark.  45 ;  46  Id.  159 ;  35  Id.  56 ;  48  Id. 
305.  As  to  the  intent  of  the  Legislature,  see  27  Ark.  419 ; 
36  Id.  56.  The  power  must  be  expressly  delegated.  26 
Mich.  474;  80  Ohio,  367;  64  S.  E.  944;  49  N.  J.  110;  54  111. 
87.  56  Ark.  350  is  not  in  point.  *  *  Within  ^ '  means  *  *  in  the 
interior  of"  and  not  over  or  across. 

STATEMENT  OF  FACTS. 

Argenta  is  a  city  of  the  first  class.  Its  council  passed 
an  ordinance  which  provides  as  follows : 

*  *  Section  1.  Every  person,  firm  or  corporation  own- 
ing, operating  or  controlling  any  automobile  or  any  other 
horseless  vehicle  propelled  by  motor  power  generated  by 
the  use  of  gasoline,  electricity  or  steam,  other  than  those 
operated  upon  rails  or  tracks,  for  public  service,  and 
using  the  streets  of  Argenta  for  the  operation  and  run- 
ning of  such  motor  propelled  vehicles,  shall  pay  to  the 
city  collector  a  license  fee,  quarterly  in  advance,  as  fol- 
lows.*' (Then  follows  the  classification  of  vehicles  and 
fees  to  be  charged.) 
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**  Section  2.  Any  motor  propelled  vehicle  carrying 
passengers  beyond  its  seating  capacity  shall  be  liable  for 
license  for  any  quarter  up  to  the  maximum  number  of 
passengers  carried  at  that  time. 

**  Section  3.  That  the  license  herein  provided  shall 
be  paid  to  the  city  collector  in  advance,  said  license  to  be 
paid  quarterly,  and  the  city  collector  shall  register  the 
name  of  the  owner,  and  the  capacity  and  make  of  such 
motor  propelled  vehicle,  and  shall  issue  to  such  applicant 
a  certificate  and  license  tag ;  such  license  tag  shall  be  kept 
displayed  in  a  conspicuous  place  on  said  vehicle,  so  that 
same  can  be  seen  by  reflection  from  the  rear  light  so  as  to 
be  easily  read  at  night,  and  shall  be  used  only  on  the  ma- 
chine or  vehicle  for  which  such  license  is  issued/' 

This  suit  was  instituted  by  the  appellee,  who  set  up 
in  his  complaint  that  he  was  operating  an  automobile  for 
hire  between  the  city  of  Little  Rock  and  Fort  Roots,  pass- 
ing through  the  city  of  Argenta  en  route;  that  by  reason 
of  military  activities  there  was  considerable  passenger 
traflSc  over  said  route  which  was  being  taken  care  of  by 
appellee  and  by  others  similarly  engaged;  that  appellee 
brought  this  suit  in  behalf  of  himself  and  other  automo- 
bile operators  who  had  paid  the  State  license  fee  required 
by  law.  The  complaint  set  up  the  ordinance  above  set 
forth,  and  alleged  that  neither  the  appellee  nor  any  other 
complainant  undertook  to  transport  passengers  from 
place  to  place  within  the  limits  of  the  city  of  Argenta,  and 
that  they,  therefore,  were  not  subject  to  the  terms  of  the 
ordinance ;  that  the  city  of  Argenta,  through  its  police  oflS- 
cers,  was  interfering  with  the  appellee  and  other  automo- 
bile operators  by  refusing  to  allow  them  to  enter  Argenta 
as  a  terminus,  or  to  pass  through,  or  to  take  on  or  dis- 
charge interurban  passengers  until  they  paid  the  license 
fee  required  by  the  above  ordinance ;  that  said  action  on 
the  part  of  the  city  was  an  attempt  to  extend  its  juris- 
diction beyond  its  territorial  limits;  that  there  was  no 
statute  authorizing  the  city  to  pass  and  enforce  said  or- 
dinance.   Wherefore,  he  prayed  for  a  writ  of  injunction 
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restraining  the  city  from  the  enforcement  of  said  ordi- 
nance. 

The  answer  denied  the  allegations  of  the  complaint, 
and  set  up  that  the  ordinance  was  passed  solely  for  the 
regulation  of  the  jitney  business  being  conducted  solely 
over  its  streets  and  within  its  limits,  and  for  the  protec- 
tion of  the  lives  and  property  of  its  citizens.  There  was 
also  attached  to  the  answer  a  general  demurrer  to  the 
complaint. 

The  cause  was  heard  upon  the  pleadings  and  oral 
testimony,  which  is  duly  authenticated  and  made  a  part 
of  the  record,  and  upon  an  agreement  of  counsel,  which 
it  is  unnecessary  to  set  forth  in  detail.  The  cause  may 
be  tried  here  as  if  it  had  been  disposed  of  on  the  demur- 
rer. The  manifest  purpose  of  the  litigation  is  to  chal- 
lenge the  validity  of  the  ordinance  as  it  affects  the  appel- 
lee's  business. 

The  court  entered  a  decree  granting  the  prayer  of  ap- 
pellee's  complaint,  in  effect  holding  that  the  ordinance 
was  invalid  as  to  those  who  were  engaged  in  transporting 
passengers  for  hire  from  points  within  the  limits  of  the 
city  of  Argenta  to  points  without  said  city  limits,  and 
from  points  without  the  said  city  limits  to  points  within 
said  city  limits,  and  from  points  without  said  city  limits 
to  points  without  said  city  limits,  but  over  and  across 
the  streets  of  the  city  of  Argenta ;  that  the  ordinance  was 
valid  only  as  to  those  who  were  engaged  in  transporting 
passengers  from  points  within  the  limits  of  the  city  of 
Argenta  to  points  within  said  limits. 

The  appellant  brings  this  appeal. 

WOOD,  J.,  (after  stating  the  facts).  A  municipal 
corporation  has  no  powers  except  those  expressly  con- 
ferred by  the  Legislature,  and  those  necessarily  or  fairly 
implied  as  incident  to  or  essential  for  the  attainment  of 
the  purposes  expressly  declared.  Willis  v.  City  of  Fort 
Smith,  121  Ark.  606;  Bain  v.  Fort  Smith  Light  (&  Trac- 
tion Co.,  116  Ark.  125,  134;  Morrilton  Waterworks  Imp. 
Dist.  V.  Earl,  71  Ark.  4. 
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In  Willis  V.  City  of  Fort  Smith,  supra,  we  said :  *  *  The 
State  has  the  right  to  regulate  and  control  the  use  of  mo- 
tor vehicles  except  as  it  has  granted  such  right  to  other 
governmental  agencies,  and  it  expressly  recognizes  in  the 
motor  vehicle  law  the  exclusive  right  of  municipal  cor- 
porations to  make  and  enforce  rules  and  regulations  for 
motor  vehicles  used  for  public  hire." 

The  motor  vehicle  law  referred  to  is  act  134  of  the 
acts  of  the  General  Assembly  of  1911,  page  94.  The  pur- 
pose of  the  act,  as  expressed  in  its  title,  is  **to  provide 
for  the  registration  of  motor  vehicles,  and  uniform  rules 
regulating  the  use  of  automobiles  and  other  horseless  con- 
veyances upon  the  public  streets,  roads  and  highways  of 
the  State  of  Arkansas."  Section  13  of  the  act  provides 
as  follows :  *  *  No  owner  of  a  motor  vehicle  who  shall  have 
obtained  a  certificate  from  the  Secretary  of  State,  as  here- 
inbefore provided,  shall  be  required  to  obtain  any  other 
license  or  permits  to  use  and  operate  the  same,  nor  shall 
such  owner  be  *  *  *  excluded,  or  prohibited,  or  limited  in 
the  free  use  of  his  said  motor  vehicle,  nor  limited  as  to 
speed  upon  any  public  street,  *  *  *  nor  be  required  to  com- 
ply with  other  provisions  or  conditions  as  to  the  use  of 
said  motor  vehicle  except  as  in  this  act  provided."  Then 
follows  a  provision  that  nothing  in  the  section  shall  be 
construed  to  apply  to  or  include  any  speedway  created  and 
maintained  by  the  local  authority  or  any  municipal  cor- 
poration within  the  State.  And  a  further  provision  that  the 
local  authorities  having  jurisdiction  over  public  parks 
and  boulevards  connecting  or  pertaining  thereto  shall  not 
be  prohibited  from  enforcing  ordinances  concerning  the 
speed  at  which  motor  vehicles  may  be  operated  **  within 
or  upon  such  parks,  highways  or  boulevards."  Then  fol- 
lows a  provision  conferring  the  power  upon  the  local  au- 
thorities having  jurisdiction  over  cemeteries  to  exclude 
motor  vehicles  therefrom;  and  a  further  provision  re- 
stricting the  power  of  municipalities  to  limit  the  speed 
of  motor  vehicles  except  in  the  manner  provided  for  in 
the  act.  And  the  section  concludes  as  follows:  ^^ Pro- 
vided, that  nothing  in  this  act  shall  be  construed  to  affect 
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the  power  of  municipal  corporations  to  make  and  enforce 
ordinances,  rules  and  regulations  affecting  motor  vehicles 
which  are  used  within  their  limits  for  public  hire." 

Counsel  for  appellant  contend  that  the  last  para- 
graph above  quoted  confers  upon  appellant  power  to  pass 
the  ordinance  under  review.  But  when  the  whole  act  is 
considered,  and  especially  the  context  of  the  above  para- 
graph, as  found  in  section  13,  it  is  plain  that  the  Legisla- 
ture intended  that  municipal  corporations  should  have  the 
power  tojnake  and  enforce  ordinances,  rules  and  regula- 
tions affecting  motor  vehicles  which  are  used  for  public 
hire  exclusively  within  the  territorial  limits  of  such  cor- 
porations. It  is  equally  plain,  from  the  language  of  the 
whole  section,  taken  in  connection  with  the  language  of 
the  last  paragraph,  that  the  Legislature  did  not  intend  by 
the  language  of  the  last  paragraph  to  delegate  to  munici- 
pal corporations  the  power  to  make  and  enforce  ordi- 
nances, rules  and  regulations  affecting  motor  vehicles 
which  are  used  only  for  traffic  from  points  within  the  city 
to  points  without,  and  vice  versa,  or  to  and  from  points 
without  the  city  limits,  but  passing  through  the  city  en 
route,  and  which  are  not  at  any  time  used  for  traffic  be- 
tween points  within  the  city.  Such  is  the  effect  of  the 
holding  of  this  court  in  McDonald  v.  City  of  Paragould, 
120  Ark.  226,  and  the  present  case,  in  principle,  is  ruled 
by  the  decision  in  that  case.  In  that  case  the  city  of  Para- 
gould enacted  an  ordinance  requiring  every  person  own- 
ing an  automobile  **for  the  transportation  of  passengers 
for  hire  within  the  limits  of  the  city  of  Paragould"  to 
procure  a  license.  McDonald  resided  in  the  city  and  kept 
an  automobile  upon  which  he  had  paid  the  State  license 
and  which  he  used  in  carrying  passengers  for  hire  from 
points  within  the  city  limits  to  points  outside  of  the  city. 
He  at  no  time  carried  persons  for  hire  from  one  point  to 
another  within  the  city  limits. 

He  was  convicted  for  the  refusal  to  pay  the  license 
required  by  the  ordinance.  In  that  case  we  said:  **The 
ordinance,  properly  construed,  means  only  to  require  the 
owner  or  keeper  of  an  automobile  for  the  transportation 
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of  passengers  for  hire  within  the  limits  of  the  city  to  pay 
the  license  fee,  and,  since  the  appellant  did  not  keep  or 
operate  his  automobile  for  the  transportation  of  persons 
for  hire  from  and  to  points  within  the  city,  he  was  not 
using  it  for  the  transportation  of  passengers  for  hire 
within  the  limits  of  the  city,  in  viola.tion  of  the  ordinance. 
The  terms  of  the  ordinance  are  satisfied  by  holding  that 
license  taxes  are  to  be  imposed  only  by  that  municipality 
in'which  the  business  or  occupation  is  carried  on  or  con- 
ducted. Appellant's  business  not  being  conducted  within 
the  city  limits,  a  refusal  to  pay  the  license  did  not  con- 
stitute a  violation  of  the  ordinance.'* 

The  words  ** within  the  limits  of  the  city"  in  the  or- 
dinance in  that  case  followed  the  language  of  the  statute. 
If  we  were  correct  in  our  construction  of  the  ordinance 
in  that  case  it  necessarily  follows  that  we  are  also  correct 
in  our  construction  of  the  statute  in  this  case.  The  au- 
thority of  municipal  corporations  to  exercise  powers  be- 
yond their  territorial  limits  must  be  derived  from  some 
statute,  either  expressly  conferring  such  powers  or  grant- 
ing them  by  necessary  implication.  City  of  Coldwater  v. 
Tucker,  36  Mich.  474;  Pegg  v.  Columbus,  80  Ohio,  367; 
White  Oak  Coal  Co.  v.  City  of  Manchester,  64  S.  E.  944. 

Since  the  appellant  had  no  authority  to  enact  an  or- 
dinance broader  than  the  terms  of  the  statute,  it  follows 
that  the  ordinance  requiring  appellant  to  pay  a  license  fee 
for  the  business  conducted  by  him,  as  shown  by  the  plead- 
ings and  proof  was  invalid. 

Appellant  relies  upon  WUlis  v.  City  of  Fort  Smith, 
supra,  and  upon  Arkadelphia  Lumber  Co.  v.  Arkadelphia, 
56  Ark.  350.  In  Willis  v.  City  of  Fort  Smith,  an  attack 
was  made  upon  the  ordinance  generally.  The  specific 
question  as  to  whether  the  ordinance  was  invalid  as  to 
tiiose  operating  motor  vehicles  both  within  and  without 
the  city  limits  was  not  raised  nor  decided.  In  Arkadel- 
phia Lumber  Co.  v.  Arkadelphia  the  court  held  that: 
**The  right  to  operate  a  ferry  over  a  stream  (one  of  whose 
banks  was  situated  in  the  town  of  Arkadelphia)  was  inci- 
dent to  and  dependent  upon  the  ownership  of  the  banks 
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on  which  the  landing  is  made,  and  not  on  the  possession 
or  jurisdiction  of  the  waters  of  the  stream.  The  holding 
is  predicated  upon  the  fact  "that  the  western  bank  of 
Onachita  river,  one  of  the  landings  was  within  the  cor- 
porate limits  of  the  city,  and  the  right  to  levy  the  license 
tax  was  placed  solely  upon  the  power  of  the  city  under 
the  statute  to  regulate  ferries  ** within  its  boundaries/^ 
The  case  is  not  in  conflict,  but  in  harmony  with  the  pres- 
ent holding.  Here  the  attempt  is  to  construe  the  ordi- 
nance so  as  to  give  the  city  of  Argenta  the  right  to  regu- 
late motor  vehicles  for  hire  not  exclusively  within  its 
boundaries. 

In  addition  to  the  cases  cited  in  McDonald  v.  City 
of  Paragould,  supra,  the  following  case,  cited  in  appel- 
lee's brief,  towit.  City  of  Cairo  v.  Adams  Express  Co.,  54 
Dl.  App.  87,  is  in  point,  all  of  which  cases  show  that  our 
construction  of  the  ordinance  and  the  statute  upon  which 
it  is  based  is  sustained  by  excellent  authority. 

The  decree  is  therefore  correct,  and  it  is  affirmed. 


CoNDiT  V.  State. 

Opinion  delivered  September  24,  1917. 

1.  Liquor — uxegal  sale — sufficient  PROOF.^The  testimony  of  a 
detective,  held  sufficient  to  warrant  the  conviction  of  the  defend- 
ant of  the  illegal  sale  of  liquor. 

2.  Liquor — illegal  sale — ^act  of  intermediary. — One  who  acts  as 
intermediary  between  the  purchaser  and  seller,  may  be  convicted 
of  the  crime  of  illegally  selling  intoxicating  liquor. 

8.  Liquor — illegal  sale — instruction. — ^An  instruction  telling  the 
jury  that  they  should  convict,  if  they  find  the  facts  to  be  true,  as 
detailed  by  the  prosecuting  witness,  beyond  a  reasonable  doubt,  is 
not  improper. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith 
District ;  Paul  Little,  Judge ;  afl5rmed. 

Edwi/n  Hiner,  for  appellant. 

1.    The  testimony  fails  to  show  a  sale  of  liquor  by 
defendant. 
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2.  The  court  erred  in  giving  instruction  No.  3  and 
in  refusing  1  and  2.    90  Ark.  579. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  testimony  shows  a  sale  of  liquor,  but  appel- 
lant was  guilty  as  an  intermediary.  125  Ark.  232;  105 
Id.  462 ;  56  A.  L.  R.  No.  5,  348. 

2.  There  is  no  error  in  the  instructions  given  or  re- 
fused.    90  Ark.  579. 

HART,  J.  The  grand  jury  returned  two  indictments 
against  Pete  Condit  for  selling  intoxicating  liquors.  Each 
indictment  charged  him  with  the  sale  of  intoxicating 
liquors  on  the  28th  day  of  May,  1917.  By  agreement  be- 
tween the  defendant  and  the  prosecuting  attorney,  the 
two  cases  were  consolidated  and  tried  together.  The  jury 
returned  a  verdict  of  guilty  in  each  case.  From  the  judg- 
ment of  conviction  the  defendant  has  duly  prosecuted  an 
appeal  to  this  court.  It  is  agreed  that  the  circuit  court 
granted  a  new  trial  in  one  of  the  cases  and  that  alleged 
errors  in  only  one  of  the  cases  are  involved  in  this  appeal. 

(1)  A  detective  was  employed  by  the  city  of  Fort 
Smith  for  the  purpose  of  catching  those  who  sold  liquor 
there  in  May,  1917.  This  detective,  the  defendant,  and 
another  person  drank  some  liquor  together  in  an  office 
building  in  the  city  of  Fort  Smith  in  Sebastian  County, 
Arkansas.  The  defendant  told  the  detective  that  they 
could  purchase  more  liquor  at  a  rooming  house  kept  by 
Amy  Cline  in  the  city  of  Fort  Smith.  They  went  to  her 
house  and  the  defendant  was  given  two  dollars  by  the  de- 
tective for  the  purpose  of  buying  whiskey.  The  detective 
said  the  defendant  was  gone  possibly  two  minutes  and 
came  back  with  a  pint  of  whiskey  which  he  set  on  the 
tabl^;  that  he,  the  defendant,  and  the  rooming  house 
keeper  all  drank  pretty  freely  out  of  it.  Both  the  de- 
fendant and  Amy  Cline,  the  rooming  house  keeper,  denied 
that  the  defendant  sold  or  delivered  to  the  detective  any 
quantity  of  whiskey  at  her  rooming  house.  They  said 
that  the  detective  was  very  drunk  when  he  arrived  at  her 
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house  and  that  finally  the  rooming  house  keeper  threat- 
ened him  with  the  police  before  she  could  get  him  to  leave. 
The  testimony  of  the  detective,  if  believed  by  the  jury, 
was  suflScient  to  warrant  a  conviction.  Boho  v.  State,  105 
Ark.  462,  and  Williams  v.  State,  129  Ark.  344. 

(2)  It  is  also  contended  by  the  defendant  that  the 
court  erred  in  refusing  to  give  the  following  instruction : 

**2.  Before  the  jury  would  be  authorized  to  find  the 
defendant  guilty  they  must  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  either  sold 
the  liquor  himself  or  was  in  some  way  either  directly  or 
indirectly  interested  in  the  sale,  if  you  find  a  sale  was 
made." 

There  was  no  error  in  refusing  to  give  this  instruc- 
tion. It  had  a  tendency  to  confuse  and  mislead  the  jury. 
Where  the  intermediary  between  the  purchaser  and  the 
seller  is  a  necessary  factor  without  whose  assistance  the 
sale  could  not  have  been  consummated,  he  is  interested  in 
the  sale  in  the  sense  of  the  law,  whether  he  has  any  pecu- 
niary interest  or  not.  Bobo  v.  State,  105  Ark.  462 ;  WU- 
Hams  V.  State,  129  Ark.  344,  and  Wilson  v.  State,  130  Ark. 
204. 

The  instruction  under  consideration  was  misleading 
in  this  respect.  The  jury  might  have  gathered  from  it 
that  they  should  not  find  the  defendant  guilty  unless  he 
was  pecuniarily  interested  in  the  sale  of  the  liquor.  The 
court  instructed  the  jury  fully  on  the  question  of  the  in- 
terest of  the  defendant  necessary  to  be  proved  to  convict 
him  in  accordance  with  the  principles  of  law  laid  down  in 
the  cases  just  cited. 

(3)  Again  it  is  contended  that  the  court  erred  in 
giving  instruction  No.  3.    The  instruction  is  as  follows : 

**3.  On  the  sale  that  is  alleged  to  have  been  made 
at  Amy  Cline's  place,  I  charge  you  that  if  you  find  from 
the  evidence  in  this  case,  beyond  a  reasonable  doubt,  that 
the  prosecuting  witness  gave  the  defendant  $2,  and  that 
the  defendant  took  the  same  and  left  the  prosecuting  wit- 
ness for  a  few  minutes  and  then  returned  and  delivered 
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to  him  a  pint  of  whiskey,  or  any  other  amount,  then  in 
this  event  you  should  convict  the  defendant/' 

The  defendant  contended  that  in  this  instruction  the 
court  invaded  the  province  of  the  jury  by  expressing  an 
opinion  on  the  facts.  We  do  not  agree  with  counsel  in 
this  contention.  The  issue  of  fact  in  this  case  was  simple 
and  the  instruction  is  hypothetical  in  form.  It  contains  a 
statement  of  the  facts  testified  to  by  the  prosecuting  wit- 
ness and  tells  the  jury  if  they  find  such  facts  to  be  true 
from  the  evidence  in  the  case  beyond  a  reasonable  doubt, 
they  should  convict  the  defendant.  This  was  not  equiva- 
lent to  directing  a  verdict  nor  was  it  a  comment  on  the 
facts  by  the  trial  court.    Parker  v.  State,  130  Ark.  234. 

The  judgment  will  be  aflSrmed. 


Tongs  v.  State. 

Opinion  delivered  September  24,  1917. 

1.  Forgery— SUFFICIENCY  of  evidence. — The  evidence  held  sufficient 
to  warrant  a  conviction  of  uttering  a  forged  instrument. 

2.  Confessions — improper  influence. — When  improper  influences 
have  been  used  to  obtain  a  confession,  the  presumption  arises  that 
a  subsequent  confession  of  the  same  crime  flows  from  that  influ- 
ence; however,  such  presumption  may  be  overcome  by  positive 
evidence  that  the  subsequent  confession  was  given  free  from  un- 
due influences. 

8.  Confessions — ^validity — test. — In  determining  whether  a  con- 
fession was  voluntarily  made,  the  trial  court  will  look  to  the  whole 
situation  and  surroundings  of  the  accused,  and  its  flnding  that  the 
confession  was  free  from  taint  of  official  inducement  will  be  upheld 
where  there  is  evidence  to  support  it. 

4.  Appeal  and  error — continuance — ^diugencb — ^absent  witness. 
— ^A  new  trial  will  not  be  granted  on  the  ground  of  new  evidence, 
where  the  defendant  does  not  show  the  exercise  of  proper  dili- 
gence. 

5.  Appeal  and  error— multipucation  of  instructions. — The  court 
is  not  required  to  multiply  instructions  on  the  same  point. 

6.  Forgery — permission  to  sign  name. — Defendant  was  charged 
with  uttering  a  forged  check  signed  'T.  J.  Smith,''  and  signed  by 
one  Joe  Smith,  who  was  the  son  of  T.  J.  Smith.    It  appeared  that 
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T.  J.  Smith  had  permitted  his  son  to  sign  his  name,  but  had  with- 
drawn the  authority  and  so  notified  the  bank.  Held^  under  the 
facts  that  defendant  was  guilty  as  charged. 

Appeal  from  Hempstead  Circuit  Court;  George  R. 
Haynie,  Judge ;  affirmed. 

Joh/n  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  motion  for  continuance  was  properly  over- 
ruled.   Kirby's  Digest,  §  6173;  100  Ark.  132. 

2.  The  indictment  is  sufficient.  Klirby^s  Digest, 
§  2228. 

3.  The  so-called  confession  was  admissible  in  evi- 
dence. 102  Ark.  525 ;  1  Ruling  Case  Law,  551 ;  18  L.  R.  A. 
(N.  S.)  771,  note;  73  Kan.  688;  101  Ga.  9;  29  S.  E.  309. 
The  confession  was  voluntary.  28  Ark.  121 ;  50  Id.  305 ; 
63/rf.  527;74M399.^ 

4.  There  is  no  error  in  the  instructions. 

HART,  J.  Jasper  Tongs,  alias  J.  W.  Clark,  was 
convicted  of  uttering  a  forged  instrument,  and  his  pun- 
ishment was  fixed  by  the  jury  at  two  years  in  the  State 
penitentiary.  The  defendant  has  duly  prosecuted  an  ap- 
peal from  the  judgment  of  conviction,  but  he  has  not  filed 
a  brief  in  the  case.  The  Attorney  General,  however,  has 
fairly  abstracted  the  testimony  and  has  carefully  dis- 
cussed the  grounds  for  reversal  alleged  by  the  defendant 
in  his  motion  for  a  new  trial. 

The  first  ground  of  the  defendant's  motion  for  a  new 
trial  is  that  the  testimony  is  not  sufficient  to  warrant  the 
verdict.  The  check  charged  to  have  been  forged  is  as  fol- 
lows : 

''Hope,  Arkansas,  1-3-1917. 
*'No Citizens  National  Bank,  81-110. 

''Pay  to  the  order  of  J.  W.  Clark  $60.00,  sixty  dollars. 

"T.J.Smith/' 

(Endorsed  on  back,  "J.  W.  Clark.'') 

The  bookkeeper  of  the  Citizens  National  Bank,  a  cor- 
poration, testified  that  when  the  check  was  first  presented, 
it  purported  to  have  been  signed  by  J.  T.  Smith  instead 


Digitized  by  VjOOQIC 


346  Tongs  v.  State.  [130 

of  T.  J.  Smith,  and  that  he  would  not  pay  it  that  way  and 
that  the  defendant  told  him  the  check  had  been  signed  by 
T.  J.  Smith ;  that  he  had  been  working  for  T.  J.  Smith 
and  had  sold  him  a  horse  and  that  the  check  had  been 
given  him  in  payment  therefor ;  that  he  was  on  his  way  to 
Texas,  and  for  that  reason  wanted  to  cash  the  check  at 
once;  that  he  went  out  and  came  back  with  the  check 
changed  so  as  to  show  that  it  was  signed  by  T.  J.  Smith; 
that  T.  J.  Smith  was  about  sixty  years  of  age  and  had  an 
account  with  the  bank;  that  his  son,  Joe  Smith,  had  no 
account  with  the  bank ;  that  there  had  been  some  trouble 
about  Joe  Smith  signing  T.  J.  Smith's  name  to  checks  and 
presenting  them  to  the  bank  for  payment ;  that  the  bank 
had  been  notified  by  T.  J.  Smith  not  to  pay  any  more 
checks  where  his  son  Joe  had  signed  his  name  to  them; 
that  he  would  not  have  cashed  the  check  in  question  unless 
he  had  thought  it  had  been  signed  by  T.  J.  Smith. 

(1)  T.  J.  Smith  testified  that  he  did  not  sign  the 
check  in  question  and  that  the  defendant  had  not  sold  him 
a  horse.  It  was  also  shown  in  evidence  that  the  signature 
to  the  check  resembled  that  of  T.  J.  Smith.  A  written 
confession  signed  by  the  defendant  and  dated  **Hope, 
Arkansas,  March  12,  1917,"  was  read  in  evidence  to  the 
jury.  The  confession  detailed  the  wanderings  of  Joe 
Smith  and  the  defendant  from  the  time  they  escaped  from 
jail  in  the  State  of  Oklahoma  until  they  came  to  the  resi- 
dence of  T.  J.  Smith  in  Hempstead  County,  Arkansas.  In 
it  the  defendant  specifically  admitted  that  he  knew  Joe 
Smith  had  signed  T.  J.  Smith's  name  to  the  check  and 
that  he,  after  endorsing  the  check,  presented  it  to  the  bank 
at  Hope  in  Hempstead  County,  Arkansas,  for  payment; 
that  the  cashier  stated  that  the  initials  of  T.  J.  Smith  as 
they  appeared  on  the  check  had  been  reversed  and  asked 
the  defendant  if  T.  J.  Smith  had  signed  the  check;  that 
the  defendant  was  then  requested  to  get  T.  J.  Smith  to 
sign  the  check  with  his  initials  in  their  proper  order ;  that 
the  defendant  went  out  for  that  purpose  and  later  on  in 
the  day  presented  the  check  purported  to  have  been  signed 
by  T.  J.  Smith  and  the  bank  then  cashed  it. 
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The  defendant  denied  that  he  knew  that  Joe  Smith 
had  forged  T.  J.  Smith's  name  to  the  check.  He  testified 
that  Joe  Smith  had  given  him  the  check  in  payment  of  a 
debt  he  owed  him  and  that  he  thought  the  signature  to  it 
was  genuine. 

It  will  be  readily  apparent  from  the  above  statement 
of  facts  that  the  testimony  was  suflBcient  to  warrant  the 
verdict. 

Another  ground  for  defendant's  motion  for  a  new 
trial  was  that  the  confession  was  improperly  read  to  the 
jury.  The  defendant  testified  that  he  was  arrested  at  his 
home  in  Texas,  and  that  he  did  not  make  the  statements 
contained  in  the  confession  as  read  to  the  jury.  He  stated 
that  when  he  was  arrested  he  was  told  that  if  he  would 
sign  the  written  statement  that  he  would  be  released  and 
that  he  signed  the  statement  because  he  thought  he  was 
going  to  DC  released  that  night;  that  a  portion  of  the 
statement  is  true  and  that  some  of  it  he  did  not  state  at 
all.  On  the  other  hand,  the  mayor  of  Hope  stated  that 
after  the  defendant  was  arrested  he  was  brought  to  his 
office  and  that  the  confession  was  written  out  there  by  the 
detective  who  had  him  under  arrest ;  that  the  confession 
was  voluntary  and  freely  made ;  that  no  hope  of  reward 
or  promise  of  immunity  was  made  to  the  defendant. 

(2)  It  is  true  that  when  improper  influences  have 
been  used  to  obtain  a  confession  from  a  defendant,  the 
presumption  arises  that  a  subsequent  confession  of  the 
same  crime  flows  from  that  influence.  It  is  equally  well 
settled,  however,  that  such  presumption  may  be  overcome 
by  positive  evidence  that  the  subsequent  confession  was 
given  free  from  undue  influence.  Turner  v.  State,  109 
Ark.  332,  and  Smith  v.  State,  74  Ark.  397. 

(3)  From  the  testimony  of  the  mayor  of  the  city  of 
Hope  the  court  might  have  found  that  the  confession  was 
made  in  the  mayor's  office  and  was  freely  and  voluntarily 
made.  In  determining  whether  a  confession  was  volun- 
tarily made,  the  court  must  look  to  the  whole  situation 
and  surroundings  of  the  accused  and  its  finding  that  the 
confession  was  free  from  taint  of  official  inducement  will 
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be  upheld  where  there  is  evidence  to  support  it,  Dewein 
V.  State,  114  Ark.  472,  and  Greenwood  v.  State,  107  Ark. 
568. 

(4)  Another  ground  of  defendant's  motion  for  a 
new  trial  was  that  the  circuit  court  erred  in  overruling 
his  motion  for  a  continuance.  The  defendant  and  Joe 
Smith  were  confined  in  jail  in  the  State  of  Oklahoma. 
They  escaped  therefrom  and  finally  went  to  the  home  of 
Joe  Smith's  father  in  Hempstead  County,  Arkansas, 
where  the  forgery  charged  in  the  indictment  is  alleged  to 
have  been  committed.  It  was  the  theory  of  the  defendant 
that  the  check  in  question  was  given  him  by  Joe  Smith  in 
payment  of  his  services  in  helping  to  get  Smith  to  his 
home  in  Hempstead  County,  Arkansas.  He  stated  in  his 
motion  for  a  continuance  that  he  could  prove  this  fact  by 
W.  H.  Tongs  and  that  he  is  informed  and  believes  that 
W.  H.  Tongs  is  in  Little  River  County,  Arkansas ;  that  a 
subpoena  for  him  was  issued  and  sent  to  the  sheriff  of 
Little  River  County,  Arkansas,  on  the  7th  day  of  April, 
1917;  that  the  subpoena  has  not  been  returned  and  that 
the  defendant  does  not  know  whether  or  not  it  has  been 
served.  The  record  shows  that  the  defendant  was  brought 
back  to  Hope  on  March  12, 1917,  charged  with  the  commis- 
sion of  the  forgery  and  that  an  indictment  was  returned 
against  him  on  the  5th  day  of  April,  1917.  In  his  motion 
he  states  that  the  matter  to  be  proved  by  W.  H.  Tongs 
was  a  conversation  between  the  defendant  and  Joe  Smith 
which  occurred  at  W.  H.  Tongs'  residence  in  Little  River 
County,  Arkansas.  It  will  be  observed  that  the  defend- 
ant did  not  attempt  in  any  way  to  notify  the  sheriff  in 
what  part  of  the  county  W.  H.  Tongs  lived,  but  relied 
wholly  upon  the  issuance  of  a  subpoena  for  him.  He 
knew  that  his  case  had  been  set  for  trial  for  the  12th  day 
of  April,  1917,  and  that  it  was  necessary  that  the  sub- 
poena should  be  served  at  an  early  date.  Hence  we  do 
not  think  that  the  defendant  used  due  diligence,  and  it 
can  not  be  said  that  the  court  abused  its  discretion  in  re- 
fusing a  continuance  to  procure  the  attendance  of  W.  H. 
Tongs. 
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In  his  motion  for  a  continuance  the  defendant  also 
states  that  he  has  five  witnesses  who  live  in  Bowie  County, 
Texas,  four  of  whom  are  character  witnesses,  and  one 
who  would  testify  that  the  4etective  who  arrested  the  de- 
fendant held  out  inducements  to  him  in  order  to  get  him  to 
confess  the  alleged  forgery.  The  defendant  does  not  even 
set  out  the  names  of  these  witnesses,  and  we  do  not  think 
the  court  erred  in  refusing  to  continue  the  case  to  allow 
the  defendant  to  procure  their  voluntary  attendance  or  to 
take  their  depositions. 

(5)  Another  ground  of  the  defendant's  motion  for 
a  new  trial  is  fhat  the  court  erred  in  refusing  an  instruc- 
tion asked  by  him  on  the  subject  of  reasonable  doubt.  We 
do  not  deem  it  necessary  to  set  out  the  instruction,  for  if 
it  can  be  said  that  the  instruction  is  good  in  form,  other 
instructions  on  the  same  subject  were  given  both  for  the 
State  and  the  defendant.  They  fully  cover  the  subject, 
and  we  have  repeatedly  held  that  the  court  is  not  re- 
quired to  multiply  instructions  on  the  same  point. 

(6)  Again  in  his  motion  for  a  new  trial  the  defend- 
ant alleges  that  the  court  erred  in  refusing  to  instruct  the 
jury  that  if  it  should  find  from  the  evidence  that  prior 
to  the  giving  of  the  check  in  question  the  defendant  had 
received  checks  on  the  Citizens  National  Bank  from  Joe 
Smith  signed  T.  J.  Smith,  and  that  said  checks  were  hon- 
ored by  the  bank  and  paid  by  T.  J.  Smith  and  that  T.  J. 
Smith  in  paying  the  checks  had  acted  in  a  way  to  lead  the 
defendant  to  believe  that  Joe  Smith  had  authority  to  sign 
his  name  to  the  checks,  that  it  should  find  the  defendant 
not  guilty.  On  the  part  of  the  State  it  was  shown  that  T. 
J.  Smith  had  paid  checks  to  which  his  name  had  been 
signed  by  his  son,  Joe  Smith,  but  he  had  directed  the  bank 
not  to  pay  any  more  of  them.  According  to  the  testimony 
of  the  defendant  the  bank  had  cashed  two  or  three  checks 
where  T.  J.  Smith's  name  had  been  signed  by  Joe  Smith. 
This  fact,  however,  would  not  warrant  the  jury  in  re- 
turning a  verdict  of  not  guilty.  The  fact  that  T.  J.  Smith 
had  in  a  few  instances  paid  checks  where  his  son  had 
wrongfully  signed  his  name  thereto,  would  not  warrant 


Digitized  by  VjOOQIC 


350  CooLEY  V.  North,  Exr.  [130 

the  jury  in  finding  that  he  meant  thereby  to  give  his  son 
such  authority  in  the  future.  He  might  have  forgiven 
his  son  and  paid  those  checks  but  this  was  not  testimony 
from  which  a  jury  would  be  warranted  in  finding  that  he 
intended  to  give  his  son  authority  to  sign  his  name  to 
checks  in  the  future. 

It  follows  that  the  judgment  must  be  affirmed. 


COOLBY  V.  NOETH,  ExECUTOE. 

Opinion  delivered  September  24,^1917. 

1.  Dower— ELECTION  by  widow  to  take  under  the  will. — ^A  verbal 
declaration  by  the  widow  accepting  the  provisions  of  her  deceased 
husband's  will  in  her  favor  when  unaccompanied  by  the  actual 
receipt  or  possession  of  the  property,  does  not  constitute  an  elec- 
tion on  her  part  to  take  under  the  will;  such  expression  will  be 
construed  as  an  intention  to  make  an  election,  and  is  revocable 
until  acted  upon. 

2.  Dower — election  to  take  under  will. — In  order  to  bind  the 
widow  to  take  under  her  deceased  husband's  will,  she  must  do 
some  decisive  act,  with  knowledge  of  her  situation  and  rights,  and 
a  mere  expression  of  intention  is  insufficient. 

Appeal  from  Whit^  Circuit  Court;  J.  M.  Jackson, 
Judge ;  reversed. 

Cul  L.  Pearce,  for  appellant. 

Dower  is  a  freehold  estate,  growing  out  of  marriage, 
seizin  and  the  death  of  the  husband.  5  Ark.  608  ;8Id.9; 
19  Id.  424 ;  31  Id.  576-9.  It  is  a  favorite  of  the  courts.  11 
Ark.  82 ;  11  Id.  103.  It  can  only  be  released  by  some  in- 
strument of  writing.  21  Ark.  62 ;  Kirby  &  Castle 's  Digest, 
§  §  2916,  3982,  3984. 

2.  There  never  was  an  election  to  take  under  the 
will.  Kirby  &  Castle's  Digest,  §  2913;  117  Ark.  144;  52 
Ark.  193;  55  Id.  222;  56  Id.  532;  29  Id.  418;  64  Id.  1;  117 
Id.  144;  3  N.  J.  Eq.  597;  17  N.  M.  597;  131  Pac.  1004;  49 
L.  R.  A.  (N.  S.)  1072;  L.  R.  10  Chy.  239;  21  Pa.  St.  407; 
91  la.  316;  59  N.  W.  33;  72  Iowa  123;  52  Id.  583;  126  la. 
447 ;  102  N.  W.  157 ;  11  A.  &  E.  Enc  Law  (2  ed.),  81  to  96; 
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9  E.  C.  K  601;  40  Cyc.  1982;  14  Id.  87;  2  Underbill  on 
Wills,  1024;  2  Schouler  on  WiUs  (5  ed),  §  §  1528, 1572. 

3.  The  burden  of  proving  an  election  was  upon  tbe 
party  affirming  same.  11  A.  &  E.  Enc.  Law  (2  ed.),  97; 
14  Cyc.  88  and  notes. 

There  is  no  evidence  that  the  widow  bad  knowledge 
of  her  rights.  56  Ark.  532;  3  N.  J.  Eq.  597;  49  L.  R.  A. 
(N.  S.)  1072  and  notes.  The  evidence  falls  short  of  mak- 
ing a  case  of  implied  election. 

Brundidge  d  NeeUy,  for  appellee. 
Mrs.  Cooley  clearly  made  an  election  to  take  under 
the  will.    56  Ark.  507 ;  Kirby 's  Digest,  §  §  2697-8. 

STAJTEMENT  BY  THE  COURT. 

Appellant  instituted  this  action  in  the  probate  court 
against  appellee  to  have  her  interest  in  the  estate  of  her 
deceased  husband  declared,  and  to  have  her  dower  in  the 
same  allotted  to  her.  The  executor  defended  on  the 
ground  that  she  had  elected  to  take  under  the  will  and  was 
not  entitled  to  dower.  Upon  appeal  to  the  circuit  court, 
there  was  an  agreed  statement  of  facts  as  follows : 

J.  H.  Scarborough  died  on  the  6th  day  of  May,  1915, 
leaving  a  will  by  which  he  made  disposition  of  all  his 
property  which  consisted  of  both  personal  and  real  es- 
tate. Provision  was  made  in  the  will  for  his  widow  in 
lieu  of  dower.  After  his  death,  W.  C.  North,  who  was 
named  as  executor  in  the  will  qualified  as  such  executor. 
There  was  a  meeting  between  the  executor  and  all  the 
beneficiaries  under  the  will.  The  executor  asked  each  of 
them  whether  it  was  his  desire  to  abide  by  the  will  or  not. 
All  of  them,  including  the  widow,  said  they  would  abide 
by  the  terms  of  the  will.  Thereupon  the  executor  pro- 
bated the  will,  and  under  proper  orders  of  the  court  sold 
the  personal  property  for  the  payment  of  the  debts  of  the 
estate.  Seven  months  after  the  death  of  her  husband,  the 
widow  married  again  and  instituted  this  action  for  the 
purpose  of  renouncing  the  provisions  in  her  favor  under 
the  will  and  for  having  dower  allotted  to  her. 
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The  court  found  that  appellant  had  elected  to  take 
under  the  will  and  dismissed  her  complaint.  The  case  is 
here  on  appeal. 

HART,  J.,  (after  stating  the  facts).  In  most  States 
the  statutes  point  out  the  manner  in  which  the  widow  shall 
declare  her  election  between  the  provisions  in  her  favor 
contained  in  her  husband's  will  and  her  dower  under  the 
law.  In  this  State  when  the  husband  devises  lands  to  his 
wife  and  also  bequeaths  her  personal  property,  she  may 
make  her  election  between  the  testamentary  provision  and 
dower,  and  by  a  deed  of  release  executed  to  the  heirs,  re- 
nounce the  benefits  of  the  will,  at  any  time  within  eighteen 
months.    Pumphry  v.  Pumphry,  52  Ark.  193. 

(1)  The  present  suit  was  instituted  by  the  widow 
within  the  time  prescribed  by  the  statute  for  making  her 
election.  Soon  after  her  husband's  death  the  executor 
informed  her  of  the  provisions  of  her  husband's  will  in 
her  favor.  There  was  a  verbal  acceptance  by  her  of  the 
provisions  in  the  will  in  lieu  of  dower,  but  none  of  the 
property  was  actually  received  by  her.  All  of  the  prop- 
erty belonging  to  her  husband's  estate  remained  in  the 
hands  of  the  executor  and  none  of  it  was  delivered  to  her. 
Her  verbal  declaration  to  accept  the  provisions  of  the 
will  in  her  favor  unaccompanied  by  actual  receipt  or  pos- 
session of  the  property  did  not  constitute  an  election  on 
her  part  to  take  under  the  will.  It  amounted  to  no  more 
than  an  intention  to  make  an  election  and  was  revocable 
until  acted  upon.  In  English  v.  English,  3  N.  J.  Eq.  504, 
the  court  held  that  to  constitute  an  election  by  a  widow  to 
accept  a  legacy  bequeathed  to  her  in  lieu  of  dower,  there 
must  be  more  than  a  mere  intention  or  determination  to 
elect.    The  court  said : 

(2)  **But  in  a  case  of  dower,  there  must  be  some- 
thing more  than  a  mere  intention  to  elect.  The  right  to 
dower  is  a  legal  right.  Upon  the  death  of  the  husband, 
the  widow  is  seized  at  law  of  a  freehold  estate,  and  that 
estate  can  not  be  divested  by  an  intention  or  determina- 
tion to  take  something  else  in  lieu  of  it,  no  matter  how 
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often  the  intention  may  have  been  made  known  or  com- 
municated. Loose  conversations  with  third  persons  to 
that  effect,  are  of  no  account ;  and  the  making  known  of 
sudi  determination,  even  to  those  who  may  be  interested, 
will  not  of  itself  constitute  an  election  in  law.  There 
must  be  some  decisive  act  of  the  party,  with  knowledge 
of  her  situation  and  rights,  to  determine  the  election ;  or 
there  must  be  an  intentional  acquiescence  in  such  acts 
of  others  as  are  not  only  inconsistent  with  her  claim  of 
dower,  but  render  it  impossible  for  her  to  assert  her  claim 
without  prejudice  to  the  rights  of  innocent  persons. 

**We  have  already  remarked,  that  in  this  case  no  in- 
jury can  accrue  to  third  persons ;  and  the  question  is  to  be 
settled  upon  the  acts  of  the  complainant.'^ 

We  are  of  the  opinion  that  under  the  facts  of  this 
case  there  was  no  election  by  the  widow  to  take  under  the 
will  in  lieu  of  her  dower,  and  that  there  was  no  waiver  of 
her  right  of  dower. 

It  follows  that  the  court  erred  in  dismissing  her  com- 
plaint and  for  that  error  the  decree  will  be  reversed  and 
the  cause  remanded  for  further  proceedings  according 
to  law. 


Murphy  (diets  Caraway  v.  State. 
Opinion  delivered  September  24,  1917. 

Criminal  law — conviction  upon  testimony  op  accompuce. — De- 
fendant was  charged  with  the  crime  of  larceny,  and  it  appeared 
that  he  had  delivered  certain  of  the  goods  stolen  to  one  C.  Held,  it 
was  the  duty  of  the  court  to  tell  the  jury  that  if  C.  received  the 
goods  with  knowledge  that  they  were  stolen,  that  she  was  an  ac- 
complice, and  that  a  conviction  could  not  be  had  unless  C.'s  testi- 
mony was  corroborated  by  that  of  other  witnesses. 

Criminal  law — ^beceiver  of  stolen  goods — ^accomplice. — The  re- 
ceiver of  stolen  goods  and  the  thief  from  whom  he  received  them 
are  accomplices  within  the  meaning  of  Kirby's  Digest,  i  2384, 
which  provides  that  a  conviction  for  a  felony  can  not  be  had  upon 
the  testimony  of  an  accomplice,  without  other  corroborating  evi- 
dence. 
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Appeal  from  Piilaski  Circuit  Court,  First  Division ; 
Robert  J.  Lea,  Judge ;  reversed. 

Fred  A.  Isgrig  and  Phil  McN enter,  for  appellant. 

1.  Evidence  of  other  larcenies  was  inadmissible.  37 
Ark.  264;  39  Id.  278;  1  Wigmore  on  Evidence  426,  par. 
846;  52  Ark.  309;  54  Id.  626;  91  Id.  559;  117  Id.  296;  110 
Id.  226;  120  Id.  157;  87  Id.  17;  85  Atl.  731;  167  Mich.  53; 
132  N.  W.  470;  1  Jones  on  Evidence  (1913  ed.),  720;  62  L. 
R.  A.  193,  note;  25  Cyc.  107,  notes  23,  30,  etc.;  97  N.  Y. 
Supp.  917 ;  125  Id.  976 ;  134  N.  W.  807 ;  117  S.  W.  148. 

2.  Cynthia  Carmichael  was  an  accomplice  and  there 
was  no  corroboration  of  her  testimony.  Kirby  &  Castle's 
Digest,  §  §  1643-4-5;  36  Ark.  126;  111  Id.  299;  194  S. 
W.  863. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  Evidence  of  other  larcenies  was  admissible  to 
prove  a  general  scheme  and  felonious  intent.  32  Ark. 
238 ;  13  Id.  168 ;  60  Id. ;  75  Id.  433 ;  81  Id.  173. 

2.  Cynthiia  Carmichael  was  not  an  accomplice. 
Kirby 's  Digest,  §  1562 ;  90  Ark.  460 ;  53  S.  W.  416 ;  66  Pac. 
372;  44  S.  E.  850;  58  N.  E.  81;  91  Ark.  506.  But,  if  so, 
her  testimony  was  amply'corroborated. 

SMITH,  J.  Appellant  was  employed  as  stockman  in 
the  ladies'  ready-to-wear  department  of  the  Gus  Blass 
Company,  in  the  city  of  Little  Rock,  and  several  indict- 
ments were  returned  against  him  which  alleged  that  he 
had  stolen  various  articles  of  merchandise  during  his 
employment.  The  proof  tended  to  show  that  one  Cynthia 
Carmichael  aided  appellant  in  the  disposition  of  these 
goods,  and  certain  of  the  stolen  articles  were  found  in  her 
possession.  It  was  shown  that,  when  she  learned  that  ap- 
pellant had  been  accused  of  larceny  and  that  search  was 
being  made  for  the  goods  which  he  had  stolen,  she  hid  cer- 
tain articles  of  this  stolen  merchandise,  and  when  they 
were  found  in  her  possession  she  admitted  that  she  had 
obtained  them  from  appellant,  but  stated  that  she  sold 
goods  for  appellant  at  very  cheap  prices,  he  having  rep- 
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resented  to  her  that  through  his  employment  he  was  able 
to  obtain  goods  at  the  wholesale  price.  Appellant  denied 
that  Cynthia  Carmichael  had  obtained  the  goods  from 
him. 

Several  indictments  were  returned  against  appellant, 
and  proof  was  admitted  that  Cynthia  Carmichael  had  re- 
ceived from  appellant  other  goods  besides  those  described 
in  the  indictments  in  this  case.  Exceptions  were  saved  to 
the  admission  of  this  evidence. 

Instructions  were  asked  which  told  the  jury  that,  if 
Cynthia  Carmichael  knew,  when  she  received  the  goods, 
that  they  were  stolen,  she  was  an  accomplice,  and  that  a 
conviction  could  not  be  had  upon  her  testimony  unless  it 
was  corroborated  by  other  evidence  tending  to  show  that 
appellant  had  conunitted  the  crime  charged. 

Under  the  circumstances  of  this  case,  we  think  the 
evidence  of  the  other  larcenies  was  competent.  It  is,  of 
course,  well  established  that  the  State  can  not  show  the 
commission  of  one  crime  as  a  circumstance  from  which  to 
infer  guilt  of  another  crime.  But,  in  admitting  this  evi- 
dence, the  court  specifically  limited  it,  and  told  the  jury 
that  it  should  be  considered  for  a  single  purpose,  and  that 
was  as  bearing  upon  the  contention  made  by  the  State 
that  appellant  had  a  plan  or  scheme  for  stealing  these 
goods  and  of  disposing  of  them,  and  that  the  goods  in 
question  were  stolen  pursuant  to  this  plan.  For  this  pur- 
pose the  evidence  was  competent,  and  no  error  was  com- 
mitted in  view  of  the  limitation  placed  upon  it  at  the  time 
of  its  admission.  Davis  and  Thomas  v.  State,  117 
Ark.  296. 

We  think,  however,  that  the  instruction  upon  the  cor- 
roboration of  an  accomplice  should  have  been  given.  It 
is  true  that  appellant  denied  selling  Cynthia  Carmichael 
the  goods,  and  it  is  also  true  that  she  testified  that  she 
purchased  them  from  him  in  good  faith,  believing  he  had 
the  right  to  sell  them  to  her.  But  the  jury  probably  did 
not  believe  either  of  them  entirely.  The  jury  certainly 
did  not  belieVe  appellant  when  he  denied  delivering  the 
goods  to  Cynthia,  and  may  also  have  disregarded  that 
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portion  of  her  testimony  in  which  she  said  she  did  not 
know  they  were  stolen. 

This  court  has  never  decided  whether  the  receiver  of 
stolen  goods  is  an  accomplice  of  the  thief  who  stole  them. 
The  question  was  raised  in  the  case  of  Atchison  v.  State, 
90  Ark.  460,  but  the  decision  of  that  question  was  pre- 
termitted, as  it' was  found  unnecessary  to  decide  the  ques- 
tion to  dispose  of  that  case.  After  stating  that  the  courts 
had  reached  divergent  conclusions  on  this  subject,  the 
opinion  quoted  the  definition  of  an  accomplice  contained 
in  the  case  of  Polk  v.  State,  36  Ark.  126,  where  it  was  said : 
^'An  accomplice  in  the  full  and  generally  accepted  legal 
signification  of  the  word  is  one  who  in  any  manner  partici- 
pates in  the  criminality  of  an  act,  whether  he  is  consid- 
ered in  strict  legal  propriety  as  a  principal  in  the  first  or 
second  degree  or  merely  as  an  accessory  before  or  after 
the  fact." 

The  courts  are  not  all  agreed  as  to  whether  an  acces- 
sory after  the  fact  is  an  accomplice ;  yet  we  have  expressly 
so  held  in  the  case  of  Stevens  v.  State,  111  Ark.  299. 

The  Texas  Court  of  Criminal  Appeals,  in  the  case  of 
Street  v.  State,  39  Tex.  Crim.  Rep.  134,  held  that  under 
their  statute  the  mere  receiver  of  stolen  goods  could  not 
be  convicted  as  an  accessory  to  the  theft  thereof,  and  cited 
cases  from  California  and  Georgia  to  the  same  eflfect. 

In  the  case  of  People  v.  Kraker,  72  Cal.  459,  1  Am. 
St.  Rep.  65,  the  Supreme  Court  of  California  said : 

*'An  accomplice  includes  all  persons  who  have  been 
concerned  in  the  conunission  of  an  offense,  and  the  grade 
of  guilt  of  the  witness  is  not  important,"  and  held  that  the 
receiver  of  stolen  goods  could  not  be  convicted  upon  the 
uncorroborated  evidence  of  the  thief  who  had  stolen  them, 
because  of  a  statute  of  that  State  substantially  identical 
with  our  own  prohibiting  a  conviction  upon  the  uncor- 
roborated testimony  of  an  accomplice. 

The  case  of  State  v.  Moxley,  103  Pac.  655,  is  anno- 
tated in  20  A.  &  E.  Cas.  593,  and  the  cases  there  cited  in- 
dicate a  contrariety  of  views  on  the  part  of  the  courts 
upon  this  subject  and  the  note  concludes  with  the  state- 
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ment  that,  while  the  Texas  Court  of  Criminal  Appeals 
held  that  the  receiver  of  stolen  goods  is  not  an  accessory, 
yet  that  conrt  asserts  that  such  receiver  is  an  accomplice 
of  the  thief  within  the  rules  of  evidence  relating  to  the  tes- 
timony of  accomplices.  Among  the  Texas  cases  cited  in 
the  note  is  the  case  of  Walker  v.  State,  37  S.  W.  427,  where . 
it  was  held  that  one  who  accepts  meat  which  he  knows  is 
from  a  cow  stolen  by  the  giver  is  an  accomplice  in  the 
theft  within  the  rule  requiring  corroboration  of  an  accom- 
plice's  testimony.  Another  Texas  case  cited  in  this  note 
is  that  of  Crawford  v.  State,  34  S.  W.  927,  the  syllabus  of 
which  is  as  follows :  '  *  On  trial  for  theft,  where  there  was 
evidence  that  a  witness  had  received  the  stolen  property 
with  knowledge  of  the  theft,  it  was  error  to  refuse  to 
charge  that  evidence,  to  be  corroborative  of  the  testimony 
of  such  accomplice,  'must  not  only  be  criminative  of  de- 
fendant's connection  with  the  theft,  *  *  *  but  the  crimina- 
tive facts  *  *  *  must  be  shown  by  the  testimony  of  some 
other  witness  than  the  accomplice.'  " 

The  opinions  on  this  subject  are  more  or  less  abstruse 
and  deal  with  learning  more  or  less  ancient,  but  without 
attempting  to  review  all  these  cases,  we  announce  our  con- 
clusion to  be  that  the  receiver  of  stolen  goods  and  the  thief 
from  whom  he  received  them  are  accomplices  within  the 
meaning  of  section  2384  of  Kirby's  Digest,  which  pro- 
vides that  a  conviction  can  not  be  had  in  any  case  of  fel- 
ony upon  the  testimony  of  an  accomplice  unless  corrobo- 
rated by  other  evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense.  This  view  comports 
with  the  definition  of  an  accomplice  given  in  the  case  of 
Polk  V.  State,  supra,  and  approvingly  quoted  in  the  case 
of  Atchison  v.  State,  supra.  We  think,  too,  that  this  view 
conforms  to  the  spirit  and  reason  which  led  to  the  rule  of 
evidence  enacted  in  this  State  by  what  is  now  section  2384 
of  Kirby's  Digest.  One  who  steals,  or  who  knowingly  re- 
ceives stolen  goods,  is  a  felon,  and  would  have  the  quite 
human  desire  of  sharing  his  guilt  with  another,  if  he  were 
so  far  unable  to  exculpate  himself  as  that  he  must  confess 
his  own  guilt.    Men  are  prone  to  take  to  themselves  full 
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credit  for  their  successes  and  to  charge  to  others  respon- 
sibility for  their  failures.  So  one  charged  with  crime  will 
likely  excuse  himself  and  escape  punishment,  if  possible, 
or,  if  this  be  impossible,  he  will  be  tempted  to  have  some 
one  share  with  him  the  censure  and  condemnation  attend- 
ant upon  detection.  To  protect  the  innocent  against  such 
frailty  of  human  nature,  it  is  provided  by  statute  that  one 
who  confesses  his  own  guilt  can  not  condemn  another, 
unless  his  statement  is  corroborated  by  other  evidence 
tending  to  connect  the  person  so  accused  with  the  commis- 
sion of  the  offense  confessed,  and  that  this  corroboration 
shall  not  be  held  sufficient  if  it  merely  shows  the  commis- 
sion of  the  crime  charged  and  the  circumstances  thereof. 

There  was  evidence  besides  that  of  Cynthia  Car- 
michael  tending  to  connect  appellant  with  the  commission 
of  the  crime  charged,  but  both  the  truth  of  this  evidence 
and  its  weight  and  sufficiency  were  questions  for  the  jury, 
and  appellant  was  entitled  to  have  the  jury  told  that,  if 
Cynthia  had  received  the  goods,  knowing  them  to  be 
stolen,  a  conviction  could  not  be  had  upon  her  testimony 
alone,  as  the  jury  might  have  found  that  the  other  evi- 
dence credited  and  accepted  by  them  was  not  sufficient 
to  meet  the  requirements  of  the  law. 

For  the  error  indicated,  the  judgment  of  the  court  be- 
low will  be  reversed  and  the  cause  remanded  for  a  new 
trial. 


Monk  v.  State. 
Opinion  delivered  September  24,  1917. 

Larceny — acts  constituting — steaung  and  kilung  hogs. — 
Hogs  were  stolen,  killed  and  carried  to  market  and  sold  by  G.  and 
R.  Appellant  previously  consented  to  the  caption  and  asportation 
of  the  hogs,  and  participated  in  dressing  and  carrying  the  same 
to  market;  held,  appeUant  could  properly  be  indicted  and  convicted 
as  a  principal  for  the  larceny  of  the  hogs. 
Evidence— CRIMINAL  intent— evidence  proving  commission  <np 
OTHER  CRIMES. — Evidence  which  tends  to  show  guilty  intent  in  the 
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commission  of  a  crime  charged  is  competent,  even  though  such 
evidence  also  tends  to  prove  the  commission  of  a  crime  other  than 
the  one  charged  in  the  indictment. 
8.  Criminal  law— instructions— reasonable  doubt  —  presump- 
tion OP  innocence. — Where  the  trial  court  told  the  jury  to  ac- 
quit, if  they  entertained  a  reasonable  doubt  of  defendant's  guilt, 
it  is  not  prejudicial  error  to  refuse  to  instruct  on  the  presumption 
of  the  defendant's  innocence,  which  continues  until  guilt  is  estab- 
lished beyond  a  reasonable  doubt. 

4.  Criminal  law— reversal  of  conviction— harmless  error. — ^A 
judgment  of  conviction  will  not  be  reversed,  unless  prejudicial 
error  was  committed  by  the  trial  court. 

Appeal  from  Jefferson  Circuit  Court ;  W.  B.  Sorrells, 
Judge ;  affirmed. 

S.  J.  Hunt  and  Rowell  &  Alexander,  for  appellant. 

1.  The  evidence  does  not  support  the  verdict.  The 
court  should  have  given  the  instruction  asked  as  to  the 
presumption  of  innocence.    1  Greenleaf  on  Ev.,  par.  34. 

2.  It  was  error  also  to  refuse  to  give  No.  4  as  to  rea- 
sonable doubt.    May's  Cr.  Law,  par.  277;  25  Cyc.  18;  179 

5.  W.  568. 

3.  To  constitute  larceny  there  must  be  a  felonious 
intent,  and  the  court  erred  in  refusing  instruction  No.  6 
asked.    60  Ark.  5. 

4.  Robinson  was  an  accomplice  and  his  testimony 
is  not  corroborated.    109  Ark.  498;  108  Id.  447. 

If  appellant  believed  the  hogs  belonged  to  Ed  Robin- 
.  son,  he  was  not  guilty  of  larcenv.    96  Ark.  149 ;  70  Id.  204 ; 
72  Id.  640. 

John  D.  Arhuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  On  the  whole  the  evidence  is  ample  to  sustain  the 
conviction.  Ed  Robinson's  testimony  was  corroborated. 
64  Ark.  247. 

2.  There  is  no  error  in  the  instructions.  The  trial 
court  is  not  required  to  duplicate  instructions  as  to  rea- 
sonable doubt,  innocence,  etc.    72  Ark.  384 ;  74  Id.  33. 

3.  Instruction  No.  4  was  properly  refused;  it  was 
not  the  law.    Larceny  consists  of  two  elements — ^the  tak- 


Digitized  by  VjOOQIC 


360  Monk  v.  State.  [130 

ing  and  carrying  away.    K  appellant  was  present,  aiding 
and  abetting,  he  was  guilty.    32  Ark.  727,  733. 

4.  There  is  no  error  in  the  other  instructions  given 
or  refused. 

5.  Oscar  Pamels'  testimony  was  competent.  72 
Ark.  586;  75  W.  427. 

SMITH,  J.  Appellant  was  convicted  of  grand  lar- 
ceny, aUeged  to  have  been  conmaitted  by  stealing  two 
hogs,  the  property  of  W.  H.  Robinson.  Under  the  alle- 
gations of  the  indictment,  he  stood  charged  as  principal 
offender,  and  by  this  appeal  he  questions  both  the  suflS- 
ciency  of  the  evidence  and  the  correctness  of  the  instruc- 
tions under  which  the  case  was  submitted  to  the  jury,  and 
also  the  action  of  the  court  in  admitting,  over  his  objec- 
tion, certain  evidence. 

The  evidence  on  the  part  of  the  State  may  be  sum- 
marized as  follows :  One  Ed  Robinson  testified  that,  on 
the  morning  when  the  hogs  in  question  were  killed,  appel- 
lant, at  witness'  request,  killed  one  of  his  hogs  and 
dressed  it.  Thereafter,  appellant  and  his  son,  a  seven- 
teen-year-old boy  named  Garland,  hunted  in  the  woods  for 
other  hogs  to  kill  as  the  property  of  witness.  They  failed 
to  find  the  hogs,  and  appellant  left  for  Jeff  Springs  to 
sell  some  beef  there.  Garland  Monk,  the  boy,  continued 
the  search,  and  found  and  killed  the  hogs  in  question. 
After  killing  them,  the  mark  was  altered,  and  the  hogs 
were  dragged  into  the  woods.  Witness  and  Garland 
Monk  then  went  to  appellant's  home  to  get  appellant's 
wagon  and  team  to  haul  the  hogs  to  an  old  out-house  to 
dress  them.  Appellant  was  at  home,  and  knew  what  they 
were  doing,  and,  although  he  was  not  present  when  wit- 
ness and  Garland  commenced  cleaning  the  hogs,  appellant 
arrived  on  the  scene  before  that  operation  was  completed 
and  assisted  in  its  performance.  These  hogs  did  not  be- 
long to  witness,  and  appellant  knew  that  fact.  The  hog 
which  did  belong  to  witness  was  carried  to  appellant's 
house  and  cleaned  there  by  appellant  himself.  All  the 
hogs  were  loaded  into  appellant's  wagon  after  they  were 
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dressed  for  market,  and  that  night  appellant  left  home 
with  these  hogs  between  12  and  1  o'clock,  and  carried 
them  to  Pine  Bluff,  where  he  sold  them  to  a  butcher  for 
$35.  W.  H.  Robinson,  the  owner  of  the  hogs,  missed  them, 
and  made  search  for  them,  and  found  a  puddle  of  blood 
where  the  hogs  had  been  killed.  He  found  tracks  which  he 
thought  were  made  by  three  different  people.  The  owner 
of  the  hogs  tracked  the  wagon  through  a  snow  which  had 
recently  fallen  to  appellant's  house,  and  was  told  by  ap- 
pellant, when  inquiry  was  made  in  regard  to  the  hogs, 
that  no  hogs  had  been  hauled  in  his  wagon  for  two  years. 
W.  H.  Robinson  went  to  Pine  Bluff,  and  found  the  butcher 
who  had  purchased  the  hogs,  one  of  which  had  not  been 
sold  and  was  still  on  hand,  and  recognized  his  mark  on  the 
hog  notwithstanding  the  hog's  ear  had  been  mutilated  to 
some  extent. 

Appellant  admitted  having  killed  one  of  Ed  Robin- 
son's hogs,  and  his  search  that  morning  for  other  hogs, 
and  admits  hauling  the  hogs  alleged  to  have  been  stolen 
to  Pine  Bluff  and  selling  them  there.  But  he  says  he  did 
this  for  Robinson,  and  did  not  suspect  that  he  was  being 
duped  into  disposing  of  stolen  property.  He  contends, 
also,  that  the  proof  does  not  show  that  he  was  present 
when  the  hogs  were  killed,  and  that,  therefore,  if  guilty 
at  all,  it  could  only  be  as  an  accessory  after  the  fact,  and, 
as  such,  he  could  not  be  convicted  under  an  indictment 
charging  him  with  the  crime  of  larceny  as  a  principal  of- 
fender. Appellant  explained  his  midnight  departure  with 
the  hogs  by  saying  that  it  was  necessary  to  do  this  to 
arrive  at  Pine  Bluff  early  in  the  morning,  which  was  the 
most  favorable  time  for  selling  fresh  meat.  He  denied 
being  present  when  the  hogs  were  killed,  and  offered  ex- 
planations of  the  various  incriminating  circumstances 
against  him,  his  explanations  being  sufficient  to  relieve  his 
acts  of  their  criminality  had  they  been  accepted  by  the 
jury. 

There  was  other  evidence  which  tended  to  contradict, 
and  also  to  corroborate,  the  testimony  recited. 
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(1)  In  the  case  of  Friend  v.  State,  109  Ark.  498,  it 
was  held  that  one  not  present  when  an  offense  is  com- 
mitted, can  not  properly  be  indicted  as  a  principal,  but, 
if  indicted  at  all,  must  be  indicted  as  an  accessory.  And 
in  the  case  of  Hughey  v.  State,  109  Ark.  389,  it  was  held 
that,  when  a  defendant  was  charged  with  the  larceny  of  a 
cow,  but  was  not  present  aiding,  abetting  and  assisting  in 
stealing  the  animal,  but  merely  encouraged  another  to 
steal  cattle  generally,  the  defendant  was,  at  most,  an 
accessory  before  the  fact  of  the  larceny,  and  could  not  be 
convicted  of  larceny  as  a  principal.  These  cases  cite  a 
number  of  other  opinions  of  this  court  to  the  same  effect. 
Appellant  invokes  the  doctrine  of  these  cases  to  sustain 
his  contention  that  he  can  not  be  convicted  under  the  in- 
dictment in  this  case,  for  the  reason  that  the  proof  shows 
that  he  was  not  present  when  the  hogs  were  killed,  and 
that,  consequently,  no  guilty  knowledge  beforehand,  or 
subsequent  participation  thereafter,  could  make  him 
guilty  as  a  principal  offender.  But,  as  appears  from  the 
testimony  recited  above,  there  was  evidence  to  support 
the  finding  that  appellant  was  a  party  to  the  conspiracy  to 
steal  the  hogs,  and,  although  there  was  such  asportation 
of  the  hogs  before  appellant  appeared  on  the  scene  as 
would  have  been  sufficient  to  sustain  a  conviction  of  lar- 
ceny against  both  Ed  Robinson  and  Garland  Monk,  still 
the  asportation  was  not  fully  completed  until  appellant 
did  appear  and  participate  in  the  consummation  of  the 
crime.  If  there  was  a  corrupt  understanding  between  the 
parties  at  all,  it  went,  not  merely  to  killing  the  hogs,  but 
extended  to  their  final  sale.  Dressing  and  cleaning  the 
hogs,  and  carrying  them  to  Pine  Bluff,  was  a  continuation 
of  the  asportation,  and  appellant  personally  participated 
in  the  performance  of  these  essentials. 

In  the  case  of  Ridgel  v.  State,  110  Ark.  606,  the  fol- 
lowing quotation  from  2  Wharton's  Criminal  Law,  section 
1165,  was  approved :  ''In  larceny  a  party  can  not  be  con- 
victed as  a  principal  imless  he  were  actually  or  construc- 
tively present  at  the  taking  or  carrying  away  of  the  goods. 
His  previous  consent  to  or  procurement  of  the  caption  and 
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asportation  will  not,  at  common  law,  make  him  a  princi- 
pal/' And  it  was  also  there  said  that,  to  constitute  lar- 
ceny, there  must  be  a  felonious  asportation  of  the  goods 
as  well  as  a  felonious  taking. 

The  record  in  the  present  case  shows,  not  merely  a 
previous  consent  to  or  procurement  of  the  caption  and  as- 
portation, but  an  actual  personal  participation  in  one  of 
the  essential  elements  of  the  crime,  and  we  hold,  there- 
fore, that  appellant  was  properly  indicted. 

(2)  Exceptions  were  saved  to  the  action  of  the  court 
in  permitting  a  witness,  Oscar  Parnell,  to  testify  that 
shortly  before  the  larceny  of  the  hogs  in  question,  W.  H. 
Robinson  lost  four  other  hogs,  and  the  witness  testified 
that  he  had  bought,  in  Pine  Bluff,  from  appellant,  three 
hogs  corresponding  to  the  description  of  three  of  the  four 
hogs  which  Robinson  had  lost.  It  must  be  admitted  that 
this  testimony  tended  to  show  that  appellant  had  also 
stolen  those  hogs,  thereby  committing  a  separate  offense. 
He  admitted  taking  the  hogs,  here  alleged  to  have  been 
stolen,  to  Pine  Bluff,  and  selling  them,  but  he  says  he  did 
so  under  the  honest  belief  that  Ed  Robinson,  for  whom  he 
carried  the  hogs,  was,  in  fact,  their  true  owner.  It  is  well 
established  by  numerous  decisions  of  this  court,  that  evi- 
dence which  tends  to  show  guilty  intent  in  the  commis- 
sion of  a  crime  charged  is  competent  even  though  such 
evidence  also  tends  to  prove  the  commission  of  a  crime 
other  than  the  one  charged  in  the  indictment.  Howard 
V.  State,  72  Ark.  586. 

(3)  Appellant  requested  the  court  to  give  the  fol- 
lowing instruction :  *  *  The  law  presumes  the  defendant  to 
be  innocent,  and  this  presumption  continues  with  him  in 
the  progress  of  the  trial,  and  protects  him  from  conviction 
until  it  is  overcome  by  evidence  which  establishes  guilt 
beyond  a  reasonable  doubt.'' 

This  instruction  was  not  given ;  but  the  court  gave  a 
correct  instruction  on  the  subject  of  reasonable  doubt, 
and  the  jury  was  told  to  acquit  the  defendant  if  a  reason- 
able doubt  was  entertained  as  to  his  guilt.    Was  error 
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committed  in  failing  to  charge  upon  the  subject  of  pre- 
sumption of  innocence! 

In  Blashfield's  Instructions  to  Juries,  vol.  1  (2  ed.), 
page  583,  it  is  said:  ** There  is  a  want  of  unanimity  of 
judicial  opinion  as  to  whether  the  failure  to  instruct  that 
a  defendant  is  presumed  innocent  until  his  guilt  is  estab- 
lished will  constitute  reversible  error  in  and  of  itself, 
where  the  court  properly  and  fully  instructs  the  jury  on 
reasonable  doubt.  It  has  been  so  held  by  the  Supreme 
Court  of  the  United  States,  and  the  weight  of  authority  is 
to  the  effect  that  instructions  on  the  question  of  reason- 
able doubt,  though  correctly  given,  can  not  be  regarded 
as  covering  the  subject  of  the  presumption  of  innocence, 
and  that  it  is  error  to  refuse  a  separate  instruction  on  the 
latter  subject.'' 

As  supporting  this  text  and  as  constituting  the 
weight  of  authority,  cases  are  cited  from  Michigan  {Peo- 
ple V.  Macard,  73  Mich.  15) ;  Texas  {McCullen  v.  State, 
5  Tex.  App.  577,  and  Black  v.  State,  1  Tex.  App.  368) ;  Vir- 
ginia {Vaughan  v.  Com.,  85  Va.  671);  and  the  Federal 
courts  {Cochran  v.  United  States,  157  U.  S.  286,  39  L.  Ed. 
704,  and  Coffin  v.  United  States,  156  U.  S.  432,  39  L. 
Ed.  481). 

Cases  are  cited,  however,  to  support  the  view  that  it 
is  not  error  to  refuse  to  charge  as  to  the  presumption  of 
innocence  where  the  court  correctly  instructs  the  jury  on 
the  doctrine  of  reasonable  doubt. 

(4)  We  do  not  stop  to  determine  the  correctness  of 
the  view  that  the  weight  of  authority  requires  the  giving 
of  separate  instructions  on  the  subjects  of  presumption 
of  innocence  and  reasonable  doubt.  We  only  announce 
our  conclusion  to  be  that  the  better  rule  is  otherwise,  and 
in  consonance  with  the  policy  of  this  court  not  to  reverse  a 
judgment  of  conviction  unless  prejudicial  error  was  com- 
mitted in  the  trial  leading  thereto. 

Instructions  are  given  upon  both  subjects  upon  the 
same  theory  and  for  the  same  purpose,  i.  e.,  that  the  jury 
should  base  its  verdict  upon  the  testimony  alone,  and 
should  not  convict  unless  that  testimony  convinced  the 
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jury  of  the  guilt  of  the  accused  beyond  a  reasonable  doubt. 
Section  2387,  Kirby's  Digest.  The  courts  which  accept 
the  view  we  adopt,  do  so  upon  the  theory  that  the  accused 
is  given  the  benefit  of  the  presumption  of  innocence  when 
the  jury  is  told  that  a  conviction  can  not  be  had  only  when 
the  evidence  in  the  case  establishes  guilt  beyond  a  reason- 
able doubt. 

The  Supreme  Court  of  South  Dakota,  in  the  case  of 
State  V.  Cline,  27  S.  D.  573,  reviews  the  cases  on  the  sub- 
ject, and  says  that,  in  Alabama  and  in  California,  the  pre- 
sumption of  innocence  and  reasonable  doubt  are  seem- 
ingly treated  as  synonymous.  But  whether  they  are  syn- 
onymous or  not,  we  think  it  must  be  true,  as  said  by  the 
Supreme  Court  of  Kentucky,  in  the  case  of  Stevens  v. 
Commonwealth,  45  S.  W.  76,  that  any  juror  competent  to 
sit  upon  a  trial  would  know  that  there  was  a  presumption 
of  innocence  if  he  were  told  that  he  could  not  return  a  ver- 
dict of  guilty  imless  the  testimony  in  the  case  convinced 
him  beyond  a  reasonable  doubt  of  the  guilt  of  the  accused. 
As  supporting  this  view,  see  the  cases  cited  in  the  South 
Dakota  case  above  referred  to,  and  see,  also.  State  v.  Ken- 
nedy, 55  S.  W.  (Mo.)  293;  Morehead  v.  State,  34  Ohio  St. 
212;  Stevens  v.  Commonwealth,  45  S.  W.  (Ky.)  76,  cited 
in  the  note  found  on  page  1695  of  Brickwoods  Sackett's 
Instructions  to  Juries,  vol.  2. 

Finding  no  prejudicial  error,  the  judgment  of  the 
court  below  is  aflSrmed. 


Fowler  v.  State. 

Opinion  delivered  September  24,  1917. 

Appeal  and  ebhob^refusal  to  admit  testimony— practice. — 
Where  a  party  wishes  to  save  an  exception  to  the  ruling  of  the 
trial  court  refusing  the  admission  of  certain  testimony,  it  is  his 
duty  to  state  to  the  court  the  substance  of  the  evidence  offered  at 
the  time  it  is  offered. 

Homicide — chabacter  of  deceased. — In  a  prosecution  for  homi- 
cide the  violent  and  turbulent  character  of  the  deceased  can  not  be 
shown  by  proof  of  particular  acts  of  violence. 
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8.  Homicide — self-defense — opinion  of  defendant. — The  state- 
ment of  the  defendant,  that  at  the  time  he  shot  deceased,  that 
he  had  reasonable  g^^unds  for  apprehending  great  bodily  harm 
at  the  hands  of  deceased,  is  inadmissible. 

4.  Homicide — specific  conduct  of  deceased. — In  a  prosecution  for 
homicide,  evidence  of  specific  instances  of  violence  on  the  part  of 
deceased  are  inadmissible  as  tending  to  establish  his  dangerous 
character. 

6.  Evidence — ^REPETmoN.^ — It  is  not  error  to  refuse  to  permit  a 
witness  to  be  re-examined  on  a  point  already  covered  by  his  testi- 
mony. 

6.  Appeal  and  error — new  trial — ^diugence. — ^A  new  trial  will  not 
be  granted  for  newly  discovered  evidence,  where  the  appellant  does 
not  show  diligence  in  the  discovery  of  the  same. 

7.  Appeal  and  error — instruction — singling  out  particulab  evi- 
dence.— It  is  not  error  to  refuse  an  instruction  which  singles  out 
a  particular  class  of  testimony  in  the  case,  and  directs  the  jury 
to  consider  it  in  connection  with  the  other  facts. 

Appeal  from  Prairie  Circuit  Court,  Southern  Dis- 
trict ;  Thomas  C.  Trimble,  Judge ;  affirmed. 

C  B.  d  Cooper  Thweatt,  for  appellant. 

1.  The  court  erred  in  excluding  the  evidence  of  J. 
Umsted.  103  Ark.  27 ;  108  7rf.  129.  Also  the  evidence  of 
L.  Hall.  72  Ark.  432.  It  was  also  error  to  exclude  evi- 
dence of  deceased's  reputation.  Also  in  excluding  de- 
fendant's evidence  and  that  of  0.  P.  Nail. 

2.  It  was  error  to  refuse  defendant's  requests  for 
instructions  and  because  of  newly  discovered  evidence  a 
new  trial  should  have  been  granted. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  evidence  of  J.  Umsted  was  properly  excluded. 
The  threat  was  too  remote.    52  Ark.  303. 

2.  There  was  no  error  in  excluding  the  testimony  of 
L.  Hall.  38  Ark.  498 ;  88  Id.  562 ;  73  Id.  410 ;  1  Thompson 
on  Trials,  §  §  703-4. 

3.  No  exceptions  were  saved  to  the  exclusion  of  evi- 
dence as  to  deceased's  reputation.  77  Ark.  418;  70  Id. 
337 ;  75  M  181;  63 /d.  443. 
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4.  0.  P.  Nail's  testimony  was  properly  excluded'. 
88  Ark.  562.  Reputation  can  not  be  proven  by  isolated 
acts  of  misconduct.  100  Ark.  561 ;  38  Id.  498 ;  67  Id.  117 ; 
100  Ark.  651. 

5.  There  is  no  error  in  the  instructions.  101  Arkl 
569 ;  72  Id.  384 ;  74  Id.  33 ;  73  Id.  183 ;  95  Id.  48 ;  103  Id.  21 ; 
105M  467;75/d.  76. 

6.  The  new  trial  was  properly  refused.  No  abuse  of 
discretion  is  shown.  96  Ark.  400;  95  Id.  321;  97  Id.  92i 
The  newly  discovered  •  evidence  was  cumulative  merely. 
91  Ark.  492 ;  97  Id.  92 ;  ^  Id.  407 ;  17  Id.  404 ;  2  Id.  133 ;  5 
Id.  256.  Nor  was  due  diligence  shown.  104  Ark.  212 ;  85 
7(f.l79;99W.12L 

HUMPHREYS,  J.  Appellant  was  convicted  of 
manslaughter  in  the  Southern  District  of  Prairie  County 
for  killing  Munny  Snow,  and  has  appealed  the  case  to  this 
court.  The  indictment  was  for  murder  in  the  second  de- 
gree. The  evidence  of  the  State  tends  to  show  that  on 
the  evening  of  April  29, 1916,  appellant  entered  the  drug 
store  of  Elijah  Odom,  his  brother-in-law,  situated  in  the 
town  of  Biscoe,  and  killed  Munny  Snow  by  shooting  him 
seven  times  with  a  rapid-firing  automatic  pistol.  Two 
of  the  shots,  presumably  the  first  two,  entered  his  back ; 
one  entered  his  side,  the  others  entered  various  parts  of 
his  body  from  the  front.  Snow  was  not  armed,  and,  ac- 
cording to  the  State 's  witnesses,  said  nothing  to  nor  made 
any  demonstration  toward  appellant.  The  evidence  on 
the  part  of  appellant  disclosed  that  Snow  had  severely 
abused  and  threatened  to  kill  him  a  few  days  before  the 
tragedy  occurred;  and  tended  to  show  that  as  appellant 
entered  the  store.  Snow  renewed  the  abuse,  and  with  his 
left  hand  upraised  and  right  hand  to  his  pocket,  advanced 
upon  appellant  before  appellant  began  to  fire. 

Appellant  insists  upon  seven  assignments  of  error 
for  reversal.  Five  of  them  relate  to  the  exclusion  of  evi- 
dence by  the  court. 

It  is  sought  to  establish  by  J.  Umsted  that  Munny 
Snow  had  stated  to  him  several  months  before  the  killing 
that  appellant  should  never  serve  as  postmaster,  because 
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he  had  beat  him  out  of  three  hundred  dollars ;  also  that 
Snow  had  changed  his  family  physician  from  Fowler  to 
another.  In  answer  to  a  question  by  the  court  as  to  when 
the  statement  was  made,  Umsted  said,  **It  was  made  year 
before  last."  The  threat,  if  threat  at  all,  was  both  am- 
biguous and  remote.  The  court  properly  excluded  the 
testimony.   Billings  v.  State,  52  Ark.  303. 

(1)  During  the  examination  of  L.  Hall,  attorney  for 
plaintiff  asked  witness  if  he  made  a  statement  to  the  ap- 
pellant about  deceased  carrying  a  pistol.  Objection  by 
the  State  to  the  question  was  sustained  by  the  court,  and 
appellant  was  granted  permission  to  state  to  the  stenog- 
rapher what  he  desired  to  prove,  in  order  that  it  might  be 
incorporated  in  the  record.  Appellant  failed  to  state 
what  he  expected  to  prove  by  the  witness.  The  evidence 
was  afterwards  reduced  to  affidavit  form  and  filed  in  sup- 
port of  a  motion  for  new  trial.  The  substance  of  the  evi- 
dence offered  should  have  been  stated  to  the  court  at  the 
time  offered,  in  order  that  the  court  might  pass  upon  its 
competency.  1  Thompson  on  Trials,  §  §  703-4;  Metsen- 
heimer  v.  State,  73  Ark.  407 ;  Boland  v.  Stanley,  88  Ark. 
562. 

(2)  An  attempt  was  made  to  prove  that  Munny 
Snow  had  killed  several  men  and  conmiitted  various  tur- 
bulent acts.  This  evidence  was  clearly  inadmissible  un- 
der the  rule  laid  down -in  Campbell  v.  State,  38  Ark.  498, 
and  Coulter  v.  State,  100  Ark.  561,  to  the  effect  that  in 
prosecutions  for  homicide  the  violent  and  turbulent  char- 
acter of  deceased  can  not  be  shown  by  proof  of  particu- 
lar acts  of  violence.  But  it  is  insisted  that  the  court  erred 
in  refusing  to  permit  appellant  to  prove  that  Munny  Snow 
was  very  dangerous;  that  he  would  kill  on  slight  provoca- 
tion. The  record  discloses  that  witness  O.  P.  Nail  was 
permitted  to  testify  that  Munny  Snow  was  considered  a 
very  dangerous  man;  and  that  his  reputation  for  peace 
and  quietude  in  the  community  was  very  had.  The  testi- 
mony admitted  seems  to  fulfill  every  requirement  of  the 
law. 
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In  the  course  of  the  examination  of  0.  P.  Nail,  ap- 
pellant asked  him  the  question,  ''Did  you  cite  to  him  any 
instances  of  the  acts  of  Munny  Snowf  The  question 
was  excluded  by  the  court.  The  exception  to  this  ruling 
can  not  be  urged  here  for  reversal,  because  it  was  appel- 
lant's  further  duty,  in  order  to  save  the  exception,  to  state 
to  the  trial  court  what  he  expected  to  prove  by  the  wit- 
ness. This  he  failed  to  do.  The  evidence  expected  to  be 
established  by  this  witness  was  set  out  in  affidavit  form 
in  the  motion  for  new  trial,  and  we  think  the  court  prop- 
erly excluded  that  p«^rt  of  the  evidence  relating  to  the 
statements  of  particular  instances  of  violence. 

(3-4)  It  is  insisted  that  the  court  erred  in  refusing 
to  permit  appellant  to  state  whether  he  had  reasonable 
grounds  to  believe  that  Munny  Snow  would  carry  out 
threats  he  had  made  to  kill  him.  It  is  true  the  good  faith 
of  appellant  was  an  issue  in  the  case.  It  was  all-impor- 
tant to  determine  whether  appellant  had  reasonable 
grounds  to  fear  violence  and  to  believe  Snow  was  about 
to  shoot  him  when  he  killed  Snow ;  and  this  was  a  question 
to  be  determined  by  the  jury  from  all  the  facts  and  cir- 
cumstances leading  up  to  and  involved  in  the  killing. 
Appellant's  abstract  statement  that  at  the  time  of  firing 
the  fatal  shots  he  had  reasonable  grounds  for  apprehend- 
ing great  bodily  harm  at  the  hands  of  deceased  might 
have  been  an  opinion  or  conclusion  based  wholly  on  un- 
reasonable grounds.  Such  a  ruling  would  invite  every 
defendant  to  hold  such  opinions  and  to  draw  such  conclu- 
sions. Neither  did  the  trial  court  commit  error  in  declin- 
ing to  permit  appellant  to  relate  specific  instances  of  vio- 
lence within  his  own  knowledge  or  which  had  been  com- 
municated to  him  tending  to  establish  the  dangerous  char- 
acter of  deceased,  nor  was  error  committed  in  refusing 
to  permit  appellant  to  testify  to  specific  acts  of  violence 
related  to  appellant  by  deceased  several  years  before  the 
killing.  This  court  said  in  Coulter  v.  State,  stipra,  that 
**it  is.  not  competent  to  prove  that  the  decedent  said  he 
had  been  sentenced  to  the  penitentiary  or  that  he  was  a 
desperate  'nigger.'  " 
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Appellant  gave  testimony  to  the  effect  that  A.  E. 
Walker  informed  him  that  Munny  Snow  was  unfriendly 
to  him.  He  was  then  asked  what  Walker  told  him  and 
the  question  was  excluded  by  the  court.  It  is  insisted  that 
the  court  erred  in  this  regard.  The  information  given  by 
Walker  was  not  disclosed  to  the  trial  court,  therefore  it  is 
not  before  this  court  for  consideration. 

(5)  Appellant  testified  fully  and  particularly  on 
direct  examination  as  to  his  whereabouts  and  movements 
on  the  afternoon  prior  to  the  killing  in  the  evening.  He 
stated  positively  that  he  was  inside  the  postoffice  building 
from  3  o'clock  in  the  afternoon  until  about  7  o'clock  in  the 
evening ;  and  just  as  positive  that  he  did  not  follow  Snow 
to  Odom's  store  or  know  Snow  was  there  when  he  went  to 
the  store  to  buy  mucilage.  After  witnesses  in  rebuttal 
for  the  State  testified  that  he  was  on  the  front  porch  of 
the  postoffice  building  and  had  seen  Snow  go  to  the  store 
and  in  a  short  time  followed  him  there,  appellant  sought 
to  deny  the  testimony  of  these  witnesses.  It  is  insisted 
that  the  court  committed  error  in  excluding  his  testimony. 
The  question  propounded  involved  appellant's  where- 
abouts and  movements  at  a  particular  time  already  fully 
and  positively  covered  in  his  direct  testimony.  It  was 
not  error  to  exclude  a  mere  repetition  of  testimony. 

(6)  Appellant  sought  a  new  trial  on  account  of  al- 
leged newly  discovered  evidence  in  corroboration  of  his 
own  testimony  touching  the  necessity  for  killing  Munny 
Snow  in  order  to  protect  his  life.  The  witnesses  claimed 
they  were  present,  in  conversation  with  Munny  Snow, 
when  the  difficulty  began.  If  this  is  true,  there  is  no  rea- 
son why  appellant  could  not  have  seen  them  at  the  time. 
No  other  person  was  standing  near  him.  While  the  wit- 
nesses claim  to  have  left  the  town  immediately  after  the 
tragedy  for  their  home  in  Woodruff  County,  they  re- 
turned and  were  living  near  Biscoe  four  months  prior  to 
the  trial.  No  diligence  in  securing  them  as  witnesses  is 
shown.  No  satisfactory  explanation  was  made  by  appel- 
lant as  to  why  he  did  not  discover  their  presence  on  the 
scene  of  the  difficulty.    He  certainly  had  the  opportunity 
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to  know  they  were  there.  Having  such  opportunity,  it 
was  his  duty  to  take  steps  to  procure  them  as  witnesses 
before  the  trial. 

(7)  It  is  insisted  that  prejudicial  error  was  com- 
mitted in  refusing  to  give  the  sixth,  seventh  and  eighth 
instructions  requested  by  appellant.  Appellant's  sixth 
request  is  embodied  in  substance  in  the  instructions  given 
by  the  court.  The  seventh  and  eighth  requests  single  out 
and  emphasize  the  previous  good  character  of  appellant 
as  evidence  to  create  a  reasonable  doubt.  This  court 
has  held  in  a  number  of  cases  that  it  is  not  error  to  refuse 
an  instruction  which  singles  out  a  particular  class  of  tes- 
timony in  the  case  and  directs  the  jury  to  consider  it  in 
connection  with  the  other  facts.  Jenldns  v.  Quick,  105 
Ark.  467,  and  cases  cited  therein. 

No  error  appearing  in  the  record,  the  judgment  is 
affirmed. 


Young,  Administrator,  v.  Wyatt. 
Opinion  delivered  September  24,  1917. 

1.  Liens — landlord's  lien — rents  in  hands  op  under-tenant. — ^An 
equitable  lien  exists  in  favor  of  the  landlord,  or  original  lessor, 
on  the  rent  money  in  the  hands  of  an  under-tenant  in  case  the 
lessee  becomes  insolvent. 

2.  Appeal  and  error — ^findings  of  chancellor. — It  is  not  necessary 

for  a  chancellor  to  set  out  all  his  findings  of  fact  in  a  decree;  it 
will  be  presumed  that  the  chancellor  foimd  facts  sufficient  to  sup- 
port the  decree  if  the  pleadings  and  proof  warranted  him  in  so 
doing. 

Appeal  from  Sebastian  Chancery  Court,  Fort  Smith 
District;  W.  A.  Falconer,  Chancellor;  affirmed. 

John  H.  Vaughn,  for  appellant. 

1.  The  court  erred  in  making  appellee  a  preferred 
creditor.  There  was  no  finding  that  the  estate  of  D.  J, 
Young  was  insolvent. 
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Warner  <&  Warner,  for  appellee. 

1.  The  general  finding  for  plaintiff  included  the  spe- 
cial finding  that  the  estate  was  insolvent.  53  Ark.  537; 
65  Id.  14.  The  undisputed  evidence  was  that  the  estate 
was  insolvent  and  it  must  be  assumed  that  the  court  did 
not  disregard  this  undisputed  evidence.    102  Ark.  72. 

2.  Where  the  evidence  supports  the  decree  this  court 
will  not  reverse.    72  Ark.  67 ;  95  Id.  482. 

3.  Where  a  lessee  is  insolvent,  the  rents  accruing  on 
a  sublease  are  not  subject  to  distribution  among  creditors 
until  the  claim  of  the  original  landlord  for  rent  is  extin- 
guished. 1  Story,  Eq.  Jur.,  §  687;  2  Taylor,  Landl.  & 
Ten.,  §  659;  24  Cyc.  1176;  114  N.  Y.  13;  15  Abb.  Pr.  (N. 
Y.)  388;  86  Tex.  647;  26  S.  W.  481;  18  A.  &  E,  Enc.  Law, 
430;  1  Vem.  27;  24  Cyc.  1176;  93  S.  W.  342;  16  R.  C.  L. 
880;  25  Cyc.  666;  73  Mo.  App.  424. 

HUMPHBEYS,  J.  This  suit  was  instituted  in  the 
chancery  court  for  the  Western  District  of  Sebastian 
County  by  appellee  against  appellant.  Win  Harper  and 
Eugene  Bates,  to  enforce  an  alleged  equitable  lien  on  cer- 
tain rent  money  due  appellant  by  Win  Harper  and  Eu- 
gene Bates  upon  judgments  procured  in  the  Sebastian 
Circuit  Court  for  the  Western  District  thereof. 

Appellant  denied  the  existence  of  an  equitable  lien 
upon  said  rent  moneys  in  favor  of  appellee. 

The  cause  was  heard  upon  the  pleadings  and  an 
agreed  statement  of  facts,  from  which  the  chancellor 
found  and  decreed  that  appellee  was  entitled  to  recover 
from  appellant  the  sum  of  $1,876.97,  together  with  inter- 
est thereon  from  the  26th  day  of  June,  1915,  at  the  rate 
of  10  per  cent,  per  annimi  until  paid,  and  decreed  same 
as  a  first  preferred  charge  and  lien  upon  the  simi  of 
$1,148.60  due  upon  judgment  from  Win  Harper  to  appel- 
lant, and  $750  with  interest  due  upon  judgment  from 
Eugene  Bates  to  appellant. 

To  question  the  correctness  of  this  decree,  an  appeal 
has  been  prosecuted  to  this  court.  The  agreed  statement 
of  facts  disclosed : 
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'*That  D.  J.  Young  leased  buildings  numbered  121  and 
123  on  Garrison  Avenue,  in  the  city  of  Fort  Smith,  from 
B.  B.  Wyatt,  appellee  herein,  and  sublet  one  of  the  build- 
ings to  Win  Harper  and  the  other  to  Eugene  Bates.  D. 
J.  Young  defaulted  in  the  payment  of  rent  for  the  months 
of  September,  October,  November  and  December,  1914, 
and,  during  those  months,  both  Harper  and  Bates  failed 
to  pay  the  rents  thereon  to  D.  J.  Young.  In  February, 
1915,  B.  B.  Wyatt  brought  suit  for  the  rents  in  the  circuit 
court  for  the  Western  District  of  Sebastian  County 
against  D.  J.  Young,  and  later  recovered  judgment  for 
$1,876.97  against  J.  Boss  Young,  administrator  of  the 
estate  of  D.  J.  Young,  deceased,  in  whose  name  the  suit 
had  been  revived  upon  the  death  of  D.  J.  Young.  At  the 
same  time,  D.  J.  Young  brought  suits  for  the  rents  in  the 
circuit  court  for  the  Western  District  of  Sebastian  County 
against  Win  Harper  and  Eiugene  Bates,  and,  later,  J. 
Boss  Young,  administrator  of  the  estate  of  D.  J.  Young, 
deceased,  in  whose  name  the  suits  had  been  revived  upon 
the  death  of  D.  J.  Young,  recovered  a  judgment  from  Win 
Harper  for  $1,148.60  and  against  Eugene  Bates  for  $750. 

**That  Angle  E.  Young,  widow  of  D.  J.  Young,  de- 
ceased, does  not  claim  or  assert  a  dower  right  in  and  to 
the  judgments  recovered  by  J.  Boss  Young,  administra- 
tor, against  Win  Harper  and  Eugene  Bates. 

**That  the  real  estate  and  personal  property,  com- 
prising the  estate  of  D.  J.  Young,  is  not  sufficient  to  pay 
the  claims  allowed  against  the  estate. 

**That  the  facts  and  circumstances  were  substantially 
and  to  all  intents  and  purposes  the  same  as  if  the  said  D. 
J.  Young,  at  the  time  of  renting  said  building,  was  acting 
as  agent  of  the  said  Harper  and  Bates  in  renting  the 
same,  notwithstanding  the  transaction  was  put  in  the 
form  of  an  original  lease  to  the  said  D.  J.  Young  and  sub- 
leased to  the  said  Harper  and  Bates.'* 

(1)  It  is  contended  by  appellant  that  the  only  rem- 
edy open  to  the  appellee,  after  obtaining  judgment  in  the 
circuit  court  for  the  rents  against  the  estate  of  D.  J. 
Young,  deceased,  was  to  file  a  claim  in  the  fourth  class 
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against  the  estate  of  D.  J.  Young;  and  that  the  chancellor 
committed  error  in  giving  appellee,  B,  B.  Wyatt,  the  orig- 
inal lessor,  preference  on  the  rent  money  due  by  the  un- 
der-tenants, Win  Harper  and  Eugene  Bates.  Appell&nt 
has  favored  us  with  no  authorities  in  support  of  his  con- 
tention. 'The  authorities  seem  to  be  uniform  in  holding 
that  an  equitable  lien  exists  in  favor  of  the  landlord,  or 
original  lessor,  on  the  rent  money  in  the  hands  of  an  un- 
der-tenant in  case  the  lessee  becomes  insolvent.  16  R.  C. 
L.  880;  24  Cyc.  1176;  18  A.  &  E.  Enc.  of  Law  (2  ed.)  430. 

(2)  But  it  is  said  that  the  chancellor  made  no  find- 
ing that  the  estate  of  D.  J.  Young  was  insolvent.  The 
pleadings  presented  an  issue  of  insolvency  and  the  agreed 
statement  of  facts  showed  the  estate  to  be  insolvent.  It 
is  unnecessary  for  a  chancellor  to  set  out  all  his  findings 
of  fact  in  a  decree.  It  will  be  presumed  the  chancellor 
found  facts  suflScient  to  support  the  decree  if  the  plead- 
ings and  proof  warranted  him  in  so  doing. 

Finding  no  error,  the  decree  is  aflSrmed. 


Spadra  Creek  Coal  Company  v.  Harger. 

Opinion  delivered  October  1, 1917. 

1.  Appeal  and  error — ^weight  op  evidence — finding  op  trial  court 
— DUTY  to  grant  NEW  TRIAL. — Where  the  trial  court  finds  that 
the  verdict  of  the  jury  is  against  the  preponderance  of  the  evi- 
dence it  is  its  duty  to  grant  a  new  trial. 

2.  Appeal  and  error — preponderance  of  the  evidence — finding  op 
TRIAL  COURT — NEW  TRIAL. — In  an  action  for  personal  injury  the 
trial  court  in  overruling  the  motion  for  a  new  trial  recited  the  fol- 
lowing language:  ''My  opinion  is  that  the  plaintiff  prohably  did 
not  prove  the  liability  of  the  defendant  by  a  preponderance  of  the 
evidence;  and  I  think  the  evidence  probably  does  not  justify  the 
amount  of  damages  returned.  But  these  questions  were  submitted 
to  the  jury  and  I  do  not  feel  disposed  to  interfere  with  the  ver- 
dict." Held,  after  making  such  Ending  it  is  the  duty  of  the  trial 
court  to  grant  the  motion  for  a  new  trial. 

Appeal  from  Johnson  Circuit  Court;  A.  B.  Priddy, 
Judge ;  reversed. 
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W.  E.  Atkinson,  for  appellant. 

1.  The  verdict  is  contrary  to  the  evidence.  70  Ark. 
386. 

2.  The  opinion  of  the  circuit  judge  entitled  defend- 
ant to  a  new  trial.  126  Ark.  427;  112  Tenn.  463;  85  Id. 
387;  102  Id.  702;  113  Ga.  453. 

3.  The  court  erred  in  its  instructions.  Cooley  on 
Torts,  70,  71  (1879  ed.);  66  Ark.  68;  3  Am.  &  E.  Ann. 
Cases,  57. 

4.  Defendant  was  entitled  to  a  new  trial  for  newly 
discovered  evidence. 

5.  The  damages  were  excessive. 

Patterson  <&  McKennon,  for  appellee. 

1.  Arbaugh  was  negligent.  This  was  a  question  of 
fact.    So  was  Callahan  negligent. 

2.  An  appellate  court  can  not  look  to  the  opinion 
of  the  lower  court  in  determining  a  question  for  review 
as  such  opinions  are  no  part  of  the  record.  3  Cyc.  181 ; 
6  Ark.  431 ;  10  Id.  442 ;  86  Id.  74 ;  13  Id.  337 ;  26  Id.  654. 

3.  The  objections  to  the  instructions  are  not  tenable. 
The  doctrine  of  intermediate  cause  does  not  arise  where 
the  injury  is  alleged  to  have  been  caused  by  the  negligence 
of  either  one  or  both  of  two  servants  of  the  same  master. 
The  master  is  liable  for  the  negligence  of  either  or  both. 
112  Mo.  238. 

4.  The  new  testimony  adds  nothing  and  the  dam- 
ages are  not  excessive. 

McCULLOCH,  C.  J.  This  is  an  action  instituted  by 
the  plaintiff,  Harger,  against  the  Spadra  Creek  Coal  Com- 
pany to  recover  damages  on  account  of  personal  injuries 
received  by  plaintiff  while  working  for  defendant  in  its 
coal  mines  in  Johnson  County,  Arkansas.  Plaintiff  was 
employed  as  a  driver,  and  alleges  that  while  working  in 
the  mine  he  was  injured  as  a  result  of  the  negligence  of 
two  other  employees  of  the  defendant  company.  The  an- 
swer contained  denials  of  the  charge  of  negligence  and 
the  cause  was  tried  before  a  jury  upon  the  issues  in- 
volved, and  there  was  a  verdict  and  judgment  in  favor  of 
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plaintiff  for  the  recovery  of  damages^  and  defendant  has 
appealed. 

Defendant's  motion  for  new  trial  contained  numeiv 
ons  assignments,  among  which  was  one  that  the  verdict 
was  against  the  preponderance  of  the  evidence.  The  bill 
of  exceptions  recites  a  finding  by  the  court  in  overruling 
the  motion  for  new  trial  in  the  following  langu.^ge : 

**My  opinion  is  that  the  plaintiff  probably  did  not 
prove  the  liability  of  the  defendant  by  a  preponderance 
of  the  evidence ;  and  I  think  the  evidence  probably  does 
not  justify  the  amount  of  damages  returned.  But  these 
questions  were  submitted  to  the  jury  and  I  do  not  feel 
disposed  to  interfere  with  the  verdict." 

It  is  contended  by  defendant's  counsel  that  the  above 
statement  of  the  court  constituted  a  finding  that  the  ver- 
dict of  the  jury  was  against  the  preponderance  of  the  evi- 
dence, and  that  it  therefore  became  the  duty  of  the  coui't 
to  sustain  the  motion  and  grant  a  new  trial.  We  think  that 
the  contention  of  counsel  is  correct  and  that  the  court 
erred  in  refusing  to  grant  a  new  trial  upon  its  finding  that 
the  verdict  was  not  supported  by  the  preponderance  of 
the  evidence.  The  case  is  controlled  by  the  decision  of 
this  court  in  the  case  of  Spadra  Creek  Coal  Co.  v.  Calla- 
han, 196  S.  W.  477,  129  Ark.  448.  The  language  of  the 
court  in  reciting  its  finding  in  each  case  is  identical,  ex- 
cept in  the  present  case  the  word  ** probably"  was  in- 
serted so  as  to  recite  that  **the  plaintiff  probably  did  not 
prove  the  liability  of  the  defendant  by  a  preponderance 
of  the  evidence."  The  use  of  the  word  ** probably"  did 
not  lessen  the  effect  of  the  language  used  as  constituting 
a  finding  that  the  verdict  was  against  the  preponderance 
of  the  evidence.  The  words  used  clearly  indicate  a  belief 
or  conclusion  on  the  part  of  the  court  that  the  verdict  was 
contrary  to  the  preponderance  of  the  evidence,  and  under 
those  circumstances  it  was  the  duty  of  the  court  to  grant 
a  new  trial.  The  word  '* probably"  is  defined  as  ** likely 
as  far  as  the  evidence  shows,"  and  ** having  more  evi- 
dence for  than  against,"  or  ** apparently  true,  yet  possi- 
bly false."    The  difference  in  the  precise  language  used, 
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therefore,  does  not  put  the  case  outside  the  operation  of 
the  rule  announced  by  this  court  in  the  Callahan  case, 
svpra.  The  judgment  is,  therefore,  reversed  and  the 
cause  remanded  with  directions  to  grant  a  new  trial. 

HAET,  J.,  (dissenting).  Judge  Wood  and  myself 
dissent  from  the  opinion  in  this  case  because  we  think  it 
is  an  unwarranted  extension  of  the  rule  laid  down  in 
Ttvist  V.  MulUnix,  126  Ark.  427,  and  is  contrary  to  the 
reasoning  of  that  case.    In  that  case,  the  court  said: 

**When  the  trial  court  becomes  convinced  that  the 
verdict  is  not  sustained  by  a  preponderance  of  the  evi- 
dence, then  it  is  his  duty  to  set  aside  that  verdict.  And  if 
the  trial  court  finds  and  announces  that  the  verdict  of  the 
jury  is  against  the  preponderance  of  the  evidence  on  a 
material  issue  of  fact  then  he  must  set  aside  such  ver- 
dict.^' 

After  discussing  the  questions  at  length  the  court 
concludes  the  discussion  as. follows: 

**  Therefore,  we  conclude  that  the  finding  of  the  court 
was  positive  that  the  verdict  was  against  the  weight  of 
the  evidence  on  the  essential  point  mentioned,  and  that 
the  court  erred,  after  thus  finding,  in  not  setting  aside  the 
verdict.  For  this  error  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial." 

Thus  we  see  the  decision  in  that  case  was  based  on 
the  ground  that  the  language  used  by  the  trial  court 
amounted  to  an  aflSrmative  finding  on  its  part  that  the 
verdict  was  against  the  weight  of  the  evidence,  and  it  was, 
therefore,  the  duty  of  the  trial  court  to  set  aside  the  ver- 
dict. The  word  ** probable"  as  defined  by  the  Century 
Dictionary  means  **  having  more  evidence  for  than 
against,  or  evidence  which  inclines  the  mind  to  belief,  but 
leaves  some  room  for  doubt;  likely."  We  think  the  lan- 
guage used  by  the  circuit  judge  in  the  instant  case  falls 
short  of  being  an  affirmative  finding  that  the  verdict  was 
against  the  weight  of  the  evidence,  and  that,  therefore,  he 
did  not  err  in  refusing  to  set  aside  the  verdict. 


Digitized  by  VjOOQIC 


378  LusK  ET  AL.,  Beceivebs,  v.  Blevins.  [130 

LusK  BT  AJj.,  Beceivebs  St.  Louis  &  San  Fbancisoo  Bael- 
BOAD  Company  v.  Blbvins. 

Opinion  delivered  October  1, 1917. 

RAn^ROADS — killing  stock — NOTICE  TO  STATION  AQENT. — Under  Act 
of  1907,  p.  144,  and  Act'  of  1909,  p.  778,  notice  of  the  killing  of 
stock  by  a  railroad  train  and  presentation  of  the  daim,  may  be 
made  to  a  station  agrent. 

Appeal  from  Crawford  Circuit  Court;  James  Coch- 
ran, Judge;  aflSrmed. 

W.  F.  Evans  and  B.  R.  Davidson,  for  appellant. 

1.  A  constant  lookout  was  kept.  The  injury  was  un- 
avoidable and  the  verdict  is  contrary  to  all  principles  of 
justice.  39  Ark.  413 ;  40  Id.  336 ;  41  Id.  161 ;  53  Id.  96 ;  67 
Id.  514. 

2.  No  foundation  was  laid  for  the  introduction  of 
the  letter.  94  Ark.  158-165;  93  Id.  179;  57  Id.  402;  23 
Id.  131. 

3.  No  claim  was  ever  presented.  Acts  1909,  779,  4; 
104  Ark.  500;  233  U.S.  325. 

4.  The  act  of  1907  is  unconstitutional.  234  U.  S. 
354;  233  Jrf.  325. 

5.  There  was  no  proof  as  to  a  reasonable  attorney's 
fee,  nor  that  the  mules  were  killed  in  Crawford  County. 
The  venue  was  not  proven  and  this  is  jurisdictional.  67 
Ark.  512 ;  72  Id.  376 ;  70  Id.  346 ;  55  Id.  281 ;  38  Id.  205. 

6.  The  instructions  were  erroneous.  62  Ark.  182; 
64  Id.  236 ;  93  Id.  24-27 ;  48  Id.  366-370. 

Starhird  <&  Starbird,  for  appellee. 

1.  The  railroad  was  clearly  liable.    75  Ark.  560. 

2.  All  objections  were  waived  as  to  testimony  except 
as  to  competency  and  relevancy  by  a  general  objection. 
116  Ark.  307;  113  Id.  296;  60  Id.  333;  lb.  550. 

3.  There  is  no  error  in  the  instructions.  80  Ark. 
284;  75  Id.  61;  37  Id.  562;  41  Id.  161. 

Mcculloch,  C.  J.  The  plaintiff,  N.  E.  Blevins, 
sued  the  receivers  of  the  St.  Louis  &  San  Francisco  Rail- 
road Company  to  recover  double  damages  and  attorneys' 
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fees  on  account  of  the  MUing  of  two  mules,  the  property 
of  plaintiflf,  run  over  by  a  passenger  train  operated  by 
the  receivers.  The  value  of  the  mules  is  alleged  to  be  the 
sum  of  $225,  and  it  is  also  alleged  in  the  complaint  that 
plaintiff  demanded  the  payment  of  that  sum  and  that  pay- 
ment was  refused.  On  the  trial  of  the  cause  the  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  the  sum  of  $450, 
double  damages,  and  $50  attorneys'  fee. 

The  killing  of  the  stock  occurred  at  night  near  the 
station  of  Mountainburg,  in  Crawford  County,  Arkansas. 
Plaintiff  owned  the  land  through  which  the  railroad  runs 
and  cultivated  a  com  crop  in  the  field.  He  also  had  a 
wooded  pasture  adjoining  the  field  of  com,  but  on  the 
night  in  question  the  gate  between  the  two  fields  was  left 
open  and  the  mules  strayed  into  the  corn  field  through 
which  the  railroad  runs.  When  the  passenger  train  came 
along  the  mules  ran  out  of  the  com  field,  which  extended 
up  to  the  edge  of  the  right-of-way,  and  went  upon  the 
track.  The  evidence  adduced  by  the  plaintiff  tended  to 
show  that  the  mules  ran  down  the  track  ahead  of  the  ap- 
proaching train  a  considerable  distance,  a  part  ef  the  way 
running  along  what  the  witness  termed  the  *' shoulder'' 
of  the  dump,  and  the  balance  of  the  way  along  the  track, 
before  being  struck  by  the  engine  and  killed.  The  engi- 
neer and  fireman  testified  that  the  mules  were  struck  by 
the  engine  as  soon  as  they  came  on  the  track — that  they 
saw  the  mules  running  out  of  the  com  field  toward  the 
track  and  gave  the  signal,  but  that  it  was  impossible  for 
them  to  stop  the  train  after  the  mules  came  on  the  track. 
There  was,  therefore,  a  conflict  in  the  testimony  concern- 
ing the  circumstances  under  which  the  mules  were  killed 
and  it  was  a  question  for  the  jury  to  determine  whether 
or  not  the  evidence  was  suflBcjent  to  overcome  the  pre- 
sumption of  negligence.  We  think  the  evidence  was  suffi- 
cient to  sustain  the  verdict.  The  evidence  was  likewise 
sufficient  to  sustain  the  verdict  as  to  the  amount  of  dam- 
ages. 

It  is  insisted  that  the  judgment  should  be  reversed 
for  the  reason  that  there  is  no  proof  of  the  venue  so  as 
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to  establish  the  jurisdiction  of  the  court.  The  complaint 
contained  an  allegation  that  the  killing  of  the  mules  oc- 
curred in  Crawford  County,  and  there  was  no  denial  of 
that  allegation  in  the  answer.  Therefore,  the  question  of 
insufficiency  of  the  evidence  on  that  issue  is  not  raised. 

It  ia  also  insisted  that  there  was  no  proof  of  the 
amount  demanded  in  advance  of  suit  so  as  to  entitle  plain- 
tiff to  recover  double  damages  under  the  statute,  but  we 
find  that  there  was  an  allegation  in  the  complaint  as  to 
the  amount  demanded  and  there  was  no  denial  in  the  an- 
swer. The  answer  contains  a  denial  as  to  the  allegation^ 
that  a  demand  was  made,  but  there  is  no  denial  as  to  the' 
sum  demanded,  and  the  proof  of  plaintiff  is  sufficient  to 
show  that  there  was  a  demand  made  for  payment,  al- 
though it  is  not  stated  in  the  testimony  what  the  actual 
sum  demanded  was.  Plaintiff  testified  that  he  lodged  his 
claim  with  the  station  agent  at  Mountainburg ;  that  the 
agent  promised  to  forward  the  same  and  thereafter  the 
claim  agent  came  along  and  took  his  statement  concern- 
ing the  claim  and  the  dreumstances  attending  the  killing 
of  his  mules.  It  is  argued  that  the  station  agentwas  not  the 
proper  person  to  whom  a  notice  of  an  injury  should  have 
been  given  and  that  the  court  erred  in  allowing  the  plain- 
tiff, over  the  objection  of  defendant,  to  testify  concerning 
the  delivery  of  the  notice  of  claim  to  the  station  agent. 
The  statute  of  this  State  under  which  double  damages  for 
killing  of  stock  is  recoverable  merely  provides  that  the 
failure  of  a  railway  company  to  pay  **  after  notice  is 
served  on  such  railroad  by  such  owner''  shall  entitle  the 
owner  to  recover  double  damages  and  a  reasonable  attor- 
neys'  fee,  without  specifying  the  manner  in  which  the 
notice  shall  be  given.  Acts  of  1907,  page  144.  A  later 
statute  provides  that  **  persons,  firms  or  corporations  op- 
erating any  railroad  within  this  State  shall  be  required 
to  employ  one  or  more  claim  agents,  whose  duty  it  shall 
be  to  visit  all  regular  stations  upon  their  said  lines  where 
notice  has  been  given  to  the  agent  of  said  company  at  said 
station,  that  any  kind  of  stock  has  been  killed  by  the  op- 
eration of  said  road,  as  often  as  once  every  thirty  days,  at 
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which  time  and  place  said  claim  agent  shall  take  up  the 
matter  of  settlement  for  the  killing  of  any  stock  with  the 
owner  thereof,  with  a  view  to  making  final  settlement  for 
said  stock  and  paying  for  same.*'   Acts  of  1909,  page  778. 

When  the  two  statutes  are  read  together  it  is  clear 
that  the  station  agent  is  constituted  the  agent  of  the  rail- 
road company  for  the  purpose  of  receiving  notice  from 
the  owner  of  the  killed  or  injured  stock  and  transmitting 
the  same  to  the  claim  agent.  It  was,  therefore,  proper 
for  the  court  to  admit  evidence  offered  by  the  plaintiff  to 
the  effect  that  the  claim  or  notice  had  been  presented  to 
the  station  agent.  The  evidence  shows  that  pursuant  to 
that  notice  the  claim  agent  appeared  and  entered  into  ne- 
gotiations with  plaintiff  for  a  settlement. 

Counsel  for  defendants  attack  the  validity  of  the  stat- 
ute authorizing  a  recovery  of  double  damages  and  attor- 
neys' fees,  but  this  court  has  upheld  the  validity  of  the 
statute.  Kansas  City  So.  Ry.  Co.  v.  Anderson,  104  Ark. 
500.  This  court  construed  the  statute  to  allow  such  recov- 
ery only  in  case  the  sum  originally  demanded  is  not  in 
excess  of  the  sum  awarded  by  the  jury,  and  the  Supreme 
Court  of  the  United  States  sustained  the  validity  of  the 
statute  upon  that  interpretation  of  it.  Kansas  City  So. 
Ry.  Co.  V.  Anderson,  233  U.  S.  325. 

There  are  other  assignments  of  error  which  are  not 
considered  of  sufficient  importance  to  discuss.  The  ease 
went  to  the  jury  upon  correct  instructions  and  the  evi- 
dence was  sufficient  to  sustain  the  verdict. 

Judgment  affirmed. 


Amebican  Can  Company  v.  White. 

Opinion  delivered  October  1, 1917. 

Contracts— CONSTRUCTION —  particular  words. — ^A  contract  wiU 
be  construed  as  a  whole,  and  the  intention  of  the  parties  ^thered 
from  the  language  used  as  a  whole,  rather  than  from  some  partic- 
ular word  or  words,  without  reference  to  the  context  in  which 
those  words  are  used. 
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2.  Contracts— USE  of  word  "lease"'— sale. — Contract  construed  to 
be  for  the  sale  of  a  chattel,  although  the  language  of  the  con- 
tract recited,  "I,  W.,  do  hereby  agree  to  lease.  ♦  ♦  *" 

8.  Sales — sale  or  lease. — Whether  a  contract  is  for  the  sale  or 
lease  of  a  chattel,  is  to  be  determined  from  the  intention  of  par- 
ties, as  gathered  from  the  entire  contract. 

4.  Sales— CHATTEL. — ^Appellant  and  appellee  agreed  that  appellant 
could  retake  possession  of  a  certain  chattel  delivered  by  it  to 
appellee,  if  the  latter  failed  to  make  certain  payments  specified 
in  the  contract,  or  appellant  could  affirm  the  contract  and  sue  for 
damages.  The  appellant  elected  to  do  the  latter.  Held,  the  con- 
tract was  one  of  sale,  although  the  word  lectae  was  used  in  the 
written  agreement. 

Appeal  from  Jacksen  Circuit  Court;  Dene  H.  Cole- 
man, Judge ;  reversed. 

Ira  J.  Mack,  for  appellant. 

1.  The  contract  was  one  of  conditional  sale.  The 
word  *' lease '^  used  therein  does  not  change  the  legal 
effect  of  the  instrument.  Williston  on  Sales,  526,  ^  336 ; 
120  Fed.  64;  58  Am.  Dec.  767;  89  Am.  Dec.  124;  95  Am. 
Dec.  455;  79  Am.  St.  41;  Mechem  on  Sales,  §  §  569,  570; 
Tiffany  on  Sales  (2  ed.),  134. 

2.  Upon  default  in  the  payments  appellant  had  the 
right  either  to  hring  replevin  for  the  property,  or  to  affirm 
the  sale  and  sue  for  the  purchase  money.  88  Ark.  99 ;  100 
Ark.  403;  175  S.  W.  516.  Having  elected  to  sue  for  the 
purchase  money,  thereby  waiving  title  to  the  property, 
appellant  had  the  right  under  the  statute  to  have  the 
property  impounded,  and  a  lien  declared  thereon  for  the 
purchase  money.  Kirby's  Dig.,  §  §  4966  et  seq.;  52  Ark. 
450. 

Appellee,  pro  se. 

This  was  a  contract  of  lease,  the  consideration  being 
the  use  of  the  machine.  Plain  and  unambiguous,  it  must 
be  construed  as  made.  105  Ark.  213.  And  having  been 
drafted  by  the  appellant,  it  should  be  construed  more 
strongly  against  it.    74  Ark.  41. 

Before  appellant  could  maintain  its  action,  there 
must  have  been  a  sale  and  delivery  with  intention  to  pass 
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title  to  the  purchaser.  The  right  to  a  vendor's  lien  exists 
only  when  there  is  a  sale  and  purchase.  Earby's  Dig., 
^  §  4966^969 ;  52  Ark.  450. 

See  also  30  Ark.  402 ;  47  Ark.  363 ;  53  Miss.  596. 

STATBMBNT  OF  FACTS. 

This  suit  was  instituted  by  the  appellant  against  the 
appellee  for  the  purchase  price  of  an  adding  machine  sold 
by  the  appellant  to  the  appellee  under  a  contract  which 
provides  as  follows : 

**I,  P.  S.  White,  do  hereby  agree  to  lease  from  Amer- 
ican Can  Company  one  American  adding  machine  No , 

on  which  I  have  this  day  paid  $8  and  on  account  of  which 
I  further  agree  to  pay  $7  on  the  15th  day  of  each  and 
every  succeeding  month  thereafter,  beginning  May  15, 
1916,  until  the  total  sum  of  $88  shall  have  been  paid. 

**It  is  understood  and  agreed  that  the  title  to  said 
adding  machine  shall  remain  in  said  company  until  final 
payment  in  full  shall  have  been  made;  that  said  adding 
machine  shall  not  be  removed  from  his  place  of  business 
in  the  city  of  Newport,  State  of  Arkansas,  without  said 
company's  written  consent ;  that,  in  default  of  any  of  said 
payments,  said  company  or  its  representative  is  hereby 
authorized  to  enter  his  premises  and  take  and  remove 
said  adding  machine  without  legal  process  or  at  its  op- 
tion may  leave  machine  in  possession  of  the  lesee  and 
declare  all  unpaid  balance  as  due  and  payable.  The  lessee 
assumes  the  responsibility  for  the  loss  oif  our  damage  by 
fire  or  otherwise  to  the  above  described  machine,  and 
agrees  to  pay  for  any  damage  which  may  occur  to  it,  or 
to  pay  for  the  machine  itself,  if  destroyed,  or  if  for  any 
other  reason  it  shall  not  be  returned  to  the  owners.  It  is 
understood  and  agreed  that  this  order  is  subject  to  the 
approval  of  the  American  Can  Company.'' 

The  appellant  also,  in  connection  with  his  suit,  asked 
that  a  vendor's  lien  be  created  and  enforced  under  chap- 
ter 101  of  Kirby's  Digest. 

The  appellant  introduced  its  contract  and  called  ap- 
pellee as  a  witness,  who  testified  that  he  made  the  contract 
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with  appellant,  and  when  the  machine  came  he  wrote  ap- 
pellant that  he  did  not  want  the  machiiie.  Appellant  re- 
plied that  he  could  not  cancel  the  contract.  Appellee  took 
advantage  of  that  clause  in  the  contract  where  it  says  that 
if  he  failed  to  pay  then  they  could  take  the  machine  with- 
out legal  process.  The  appellee  neglected  to  pay  and  ap- 
pellant drew  on  appellee  and  he  refused  to  pay  the  draft. 
Appellant  sent  its  representative  to  see  the  appellee  and 
appellee  told  appellant 's  agent  to  take  the  machine.  They 
refused  to  do  so  and  sued  the  appellee.  The  appellee  con- 
strued the  contract  as  a  lease,  requiring  payments  on  the 
installment  plan.  The  penalty  for  failure  to  pay  was  the 
taking  of  the  machine.  Appellee  did  not  own  the  ma- 
chine and  appellant  came  and  took  it.  Appellee  was  not 
liable  to  them  for  a  cent.  Appellee  received  a  letter  ad- 
vising him  that  appellant  had  exercised  its  option  and 
after  that  the  suit  was  filed.  K  appellant  had  not  given 
appellee  notice  that  it  had  exercised  its  option  appellant 
could  not  have  come  and  gotten  the  machine.  Appellant 
took  the  machine  before  the  last  note — ^last  payment  un- 
der the  contract — ^was  due. 

The  court  found  the  facts  as  follows :  **  Prior  to  the 
institution  of  the  suit  in  the  justice  court  the  plaintiff  no- 
tified the  defendant  that,  default  having  been  made  in  the 
payments  under  the  contract,  that  it  had  exercised  its  op- 
tion in  the  contract  to  and  did  declare  all  the  unpaid  bal- 
ance of  the  contract  price  of  the  adding  machine  a^s  due 
and  payable;  that  defendant  has  paid  on  the  purchase 
price  $8,  leaving  a  balance  of  $80,  and  none  of  this  balance 
has  ever  been  paid  by  the  defendant.  An  afiSdavit  was 
filed  by  plaintiff  as  a  vendor  to  create  and  enforce  a  lien, 
under  the  statute,  against  said  adding  machine,  setting  up 
that  it  was  in  the  possession  of  the  vendee,  and  asking 
that  it  be  taken  by  lie  officer  of  the  court  and  held  subject 
to  the  orders  of  the  court.  The  adding  machine  was  taken 
from  the  possession  of  the  defendant  under  a  writ  of  at- 
tachment issued  on  this  affidavit  and  held  by  the  constable. 
Under  the  terms  of  the  contract  of  lease  the  plaintiff  could 
not  claim  the  benefit  of  both  options  expressed  in  saidcon- 
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tract,  of  *  taking  and  removing  said  adding  machine/  or 
^may  leave  machine  in  possession  of  lessee  and  declare 
all  unpaid  balance  due  and  payable/  '' 

The  court  thereupon  rendered  judgment  in  favor  of 
the  appellee,  and  appellant  brings  this  appeal. 

WOOD,  J.,  (after  stating  the  facts).  (1-2)  The 
court  erred  in  construing  the  contract  as  a  lease.  Al- 
though the  contract  recites,  **I,  P.  S.  White,  do  hereby 
agree  to  lease, '*  etc.,  and  although  the  appellee  is  desig- 
nated in  the  body  of  the  contract  as  the  *' lessee,"  never- 
theless the  language  which  states  the  reciprocal  duties 
and  obligations  and  the  respective  rights  of  the  parties 
shows  that  it  was  their  intention  to  enter  into  a  contract 
to  sell  on  certain  conditions,  but  not  to  lease.  The  con- 
tract must  be  construed  as  a  whole  and  the  intention  of 
the  parties  gathered  from  the  use  of  the  language  as  a 
whole  rather  than  from  some  particular  word  or  words, 
without  reference  to  the  context  in  which  those  words  are 
used. 

When  the  words  ** lease"  and  ''lessee"  are  consid- 
ered in  connection  with  their  context,  it  is  clear  that  they 
were  not  used  in  the  narrow  technical  sense,  and  to  so 
construe  them  would  destroy  the  evident  meaning  of  the 
other  language  of  the  contract  and  not  give  effect  to  the 
intention  of  the  parties  as  manifested  by  the  language  of 
the  contract  when  taken  in  its  entirety. 

The  appellee,  in  his  testimony,  designated  the  con- 
tract as  **  simply  a  lease,  the  same  as  any  installment 
plan,"  and  he  seeks  here  to  have  that  construction  placed 
upon  it. 

(3)  Mr.  Tiffany,  in  his  work  on  Sales,  at  page  134, 
says:  *'The  character  of  the  transaction  depends  upon 
the  intention  of  the  parties,  which  is  evidenced  in  most 
cases  by  a  written  contract,  and  which  is  not  determined 
by  the  name  which  the  parties  have  given  to  the  instru- 
ment, but  is  to  be  gathered  from  all  its  terms.  Thus  instru- 
ments in  the  form  of  leases,  and  so  designated,  and  pro- 
viding that  the  so-called  lessee  shall  become  the  owner  of 
the  thing  leased  upon  payment  of  stipulated  installments 
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of  rent,  usually  equivalent  to  the  value  of  the  thing,  which 
the  lessee  agrees  to  pay,  and  reserving  the  right  on  the 
part  of  the  lessor  upon  default  in  payment  to  resume  pos- 
session, have  often  been  held  to  be  conditional  sales." 
Citing  numerous  cases  in  note; 

And  Professor  Mechem  says:  ^'The  mere  fact  that 
the  parties  declare  that  their  agreement  shall  not  amount 
to  a  sale,  or  shall  not  be  construed  in* any  other  manner, 
is  not  conclusive.  They  can  not,  by  their  agreement,  con- 
trol the  operation  of  the  rules  of  construction.  In  very 
many  of  the  cases  the  instrument  in  question  has  been 
called  a  lease,  and  much  of  the  language  used  has  been 
such  as  would  be  appropriate  to  a  lease.  It  is,  of  course, 
entirely  competent  for  parties  to  make  leases  of  chattels, 
but  the  instrument  will  not  be  deemed  a  lease  where  its 
contents  and  evident  purpose  shows  that  some  other  con- 
struction is  demanded.  Hence  the  cases  are  numerous  in 
which  instruments  called  leases  have  been  held  to  be  con- 
ditional contracts  to  sell,  that  is,  agreements  to  sell  with 
payments  made  a  condition  precedent  to  the  passing  of 
the  title,  notwithstanding  that  the  parties  have  expressly 
stipulated  that  no  such  construction  should  be  put  upon 
their  contract."  1  Mechem  on  Sales,  §  §  568,  569,  p.  468, 
and  numerous  cases  cited  in  note. 

(4)  In  the  case  in  hand  appellant,  under  contract, 
delivered  the  possession  of  the  machine  to  the  appellee 
and  was  not  entitled  to  take  possession  of  the  same  from 
the  appellee  except  in  default  of  some  one  or  all  of  the 
installments.  The  appellee  had  the  possession  and  use  of 
the  machine  and  agreed  to  pay  for  the  same  on  the  install- 
ment plan,  and  when  the  payments  were  made  as  desig- 
nated appellee  was  to  have  title  to  the  machine.  Until 
such  installments  were  paid  according  to  the  contract  the 
title  to  the  machine  remained  in  the  appellant.  Appellant 
had  the  option,  under  the  contract,  upon  the  failure  of 
the  appellee  to  pay  any  one  or  all  of  the  installments,  to 
take  possession  of  the  machine  or  to  leave  the  machine  in 
the  possession  of  the  appellee  and  to  declare  all  the  un- 
paid balance  due  and  to  sue  for  the  same.    These  pro- 
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visions^  as  we  construe  the  contract,  constituted  it  one 
for  a  sale  and  not  a  lease.  See  Miller  v.  Steen,  30  Cal. 
402,  89  Am.  Dec.  124;  Murch  v.  Wright,  95  Am.  Dec.  455; 
Lwndy  Furniture  Co.  v.  WMte,  79  Am.  St.  Rep.  41,  and 
other  authorities  cited  in  appellant's  brief. 

As  we  understand  the  undisputed  evidence,  upon  the 
failure  of  the  appellee  to  make  the  payments  the  appel- 
lant did  not  exercise  the  option  it  had  under  the  contract 
to  take  possession  of  the  property  and  rescind  the  con- 
tract, but,  on  the  contrary,  it  affirmed  the  contract  and 
permitted  appellee  to  retain  possession  of  the  machine 
and  sued  for  the  purchase  money.  This,  appellant,  had  the 
right  to  do.  See  Bowser  Fur.  Co.  v.  Johnson,  117  Ark. 
496;  Hollenberg  Music  Co.  v.  Barron,  100  Ark.  403;  Bell 
V.  Old,  88  Ark.  99. 

Appellee  still  having  possession  of  the  property,  and 
the  purchase  price  thereof  being  payable  in  money,  ap- 
pellant also  had  the  right,  in  connection  with  its  suit  for 
the  purchase  money,  to  have  the  property  impounded  and 
a  lien  created  and  enforced  on  the  same  to  pay  the  bal- 
ance of  the  purchase  money  under  the  provisions  of  sec- 
tion 4966  et  seq.  (chap.  101),  Kirby's  Digest;  Fox  v.  Ark. 
Industrial  Co.,  52  Ark.  450;  Stephens  v.  Shannon,  43 
Ark.  464. 

The  judgment  is  therefore  reversed,  and  the  cause 
will  be  remanded  with  directions  to  enter  judgment  in 
favor  of  the  appellant  and  for  further  proceedings  ac- 
cording to  law. 


House,  Receiveb  for  Planters  Fire  Insurance  Company 

V.  Davis. 

Opinion  delivered  October  1,  1917. 

1.  Insurance — binding  contract  completed,  when. — ^Where  an  in- 
surance company  accepts  an  application  for  insurance,  and  issues 
the  policy,  there  being  nothing  further  for  the  insurance  com- 
pany to  do,  the  policy  becomes  binding  upon  the  parties  when 
the  insurance  company  mails  it  to  the  applicant. 

2.  Insurance — binding  contract  of. — An  insurance  company  is- 
sued a  policy  in  pursuance  of  an  application  and  mailed  it  to 
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the  applicant.  The  company  requested  the  applicant  to  notify 
it  if  the  policy  was  not  received  within  fifteen  days.  HMt  where 
he  gave  no  notice  to  the  company  the  applicant  would  thereafter 
be  estopped  to  deny  the  issuance  of  the  policy. 

Appeal  from  Columbia  Circuit  Court;  C.  W.  Smith, 
Judge ;  reversed. 

Joe  Joiner,  for  appellant. 

The  court's  instructions  1  and  2  were  misleading. 
Actual  receipt  of  the  policy  by  the  insured  was  not  neces- 
sary to  fix  the  liability.  Where  nothing  remains  to  be 
done  by  the  insurer,  the  mailing  of  the  policy  duly  exe- 
cuted to  the  insured,  constitutes  delivery.  97  Ark.  229 ; 
65  Ark.  581;  96  N.  W.  954;  98  Ark.  388;  19  Cyc.  603. 
Manual  delivery  is  not  essential  to  render  a  policy  bind- 
ing. 9  Ky.  Law  Rep.  932;  28  Me.  51;  48  Am.  Dec  474; 
87  U.  S.  560;  64  N.  H.  137;  26  N.  J.  Law  268;  23  Wend. 
18 ;  12  So.  25 ;  54  N.  E.  914 ;  19  Cyc.  609 ;  85  Ark.  169. 

The  verdict  was  contrary  to  the  evidence  and  to  the 
law  as  declared  by  the  court  in  instruction  5.  The  court 
should  have  directed  a  verdict  for  the  appellant.  97  Ark. 
438;  89  Ark.  24;  110  Ark.  571;  114  Ark.  574;  116  Ark.  284. 

Stevens  <&  Stevens,  for  appellees. 

1.  On  the  whole  record  the  appellant  has  not  made 
out  a  case.  The  note  was  not  the  entire  contract,  but  that 
in  connection  with  the  application,  the  agent's  receipt  for 
the  application  and  the  policy,  constituted  the  contract  of 
insurance. 

The  policy  could  not  become  binding  on  appellee 
until  delivery  to  him.  He  was  entitled  to  see  it  to  ascer- 
tain if  it  was  the  policy  contracted  for,  and  to  a  reason- 
able time  in  which  to  return  it  if  it  did  not  comply  with 
the  contract.  86  Ark.  284;  102  Ark.  146.  If  the  policy 
was  not  delivered  there  was  no  contract  of  insurance,  and 
the  verdict  should  not  be  disturbed.    97  Ark.  231. 

2.  Instructions  1  and  2  given  at  appellee's  request 
were  correct,  under  the  evidence.  Decisions  cited  by 
appellant  do  not  support  his  contention,  while  98  Ark.  388 
cited,  favors  appellee  on  point  that  the  presumption  of 
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delivery  of  a  letter  properly  addressed  may  be  rebntteid 
by  evidence  that  it  was  not  in  fact  received  by  the  ad- 
dressee. 

Joe  Joiner,  for  appellant,  in  reply. 

The  burden  was  on  appellee..  The  note  was  the  basis 
of  the  action,  the  execution  of  which  appellee  admitted 
and  pleaded  want  of  consideration.    82  Ark.  331. 

STATEMENT  BY  THE  OOUBT. 

This  suit  was  instituted  by  the  appellant  on  a 
promissory  note  executed  by  the  appellee  in  payment  of 
the  cash  premium  on  a  fire  insurance  policy  for  which 
the  appellee  had  applied  in  the  Planters  Fire  Insurance 
Company.  On  the  back  of  the  note  was  stamped,  **  Policy 
No.  47,213. '' 

The  appellee  admitted  the  execution  of  the  note,  but 
denied  liability  on  same,  alleging  that  the  insurance 
company  had  not  executed  and  delivered  to  him  a  policy 
of  insurance  in  accordance  with  his  application;  that 
said  Fire  Insurance  Company  was  insolvent  and  no  longer 
able  to  carry  out  its  contract  of  insurance. 

The  testimony  on  behalf  of  the  appellant  tended  to 
show  that  the  appellee  made  application  for  insurance  and 
executed  the  note  in  suit  for  the  cash  premium;  that 
appellee's  application  was  accepted  by  the  insurance 
company  and  a  policy  of  insurance  was  issued  and  mailed 
to  the  appellee ;  that  appellee  never  notified  the  company 
that  he  had  not  received  his  policy  and  had  not  asked  the 
company  to  issue  him  a  new  one  or  to  return  his  note; 
that  demand  for  the  payment  of  the  note  had  been  made 
and  same  refused.  Record  Book  No.  3  of  the  insurance 
company,  in  which  the  policy  holders  in  the  Planters  Fire 
Insurance  Company  were  recorded,  shows  that  a  policy 
was  issued  to  Joe  Davis  (appellee)  and  numbered  47,213, 
corresponding  to  the  number  stamped  on  the  note.  The 
insurance  company  had  become  insolvent  after  the  issu- 
ance of  the  policy  and  had  been  placed  in  the  hands  of 
appellant  as  receiver. 
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The  receiver  testified  that  appellee  was  carried  as  a 
policy  holder  and  stock  holder  on  the  books  of  the  com- 
pany ;  that  if  he  had  suffered  a  loss  of  his  property  dur- 
ing the  life  of  his  policy  his  loss  would  have  been  paid,  and 
if  there  had  been  any  profits  during  that  time  he  would 
have  received  his  part.  He  executed  power  of  attorney  and 
proxy  to  certain  oflScers  of  the  company  to  act  for  him  in 
stockholders'  meetings,  which  was  exercised  by  him 
through  the  secretary  of  the  company.  The  receiver 
stated  that  he,  as  receiver,  had  no  connection  with  the 
company  in  1913  except  as  a  policy  holder,  and  that  his 
evidence  is  drawn  from  the  records  of  the  company. 

The  appellee  testified  that  he  signed  the  note  in  suit 
and  signed  it  on  condition  that  the  company  would 
issue  him  a  policy.  He  introduced  a  copy  of  the 
application  which  was  signed  by  him  and  which,  among 
other  things,  contained  the  following  recital:  **And 
should  this  application  be  accepted  and  a  contract  of  in- 
surance issued  thereunder,  I  do  hereby  exercise  and 
deliver  this  power  of  attorney  and  proxy  and  constitute 
and  appoint  M.  H.  Johnson,  president,  or  T.  T.  Cotnam, 
vice-president,  severally  and  not  jointly,  or  their  succes- 
sors duly  authorized,  my  sole,  true  and  lawful  attorney 
and  agent  for  me  and  in  my  name,  place  and  stead,  to  vote 
as  my  agent,  attorney,''  etc.  **This  power  of  attorney  and 
proxy  shall  be  valid  and  efifectual  and  shall  continue  in 
full  force  during  the  existence  of  this  contract." 

The  company  issued  a  receipt  to  the  appellee  for  his 
application,  showing  that  the  application  had  been  re- 
ceived and  note  for  the  cash  premium  executed,  and  con- 
tained this  recital:  **A11  of  which  to  be  returned  if  a 
contract  be  not  issued.  Contract  to  be  sent  by  maiL 
Should  you  not  receive  your  contract  within  fifteen  days 
write  to  the  company  and  give  nanae  of  the  solicitor  and 
date  of  this  receipt." 

The  appellee  testified  that  he  never  got  a  policy,  but 
that  a  week  or  two  after  the  agent  had  gone  he  got  a  letter 
informing  him  that  his  application  had  been  accepted.  He 
did  not  know  whether  they  had  mailed  the  policy  or  not. 
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He  received  the  receipt  containing  the  recitals  above  set 
out.  He  never  wrote  them  concerning  the  policy.,  Never 
asked  them  to  retnm  his  note  and  never  informed  the 
company  that  he  had  not  received  the  policy  until  after 
the  suit  was  brought.  After  the  company  wrote  him  that 
they  would  send  him  the  policy  he  never  paid  any  more 
attention  to  it;  just  thought  that  he  had  been  insured.  It 
was  about  three  and  a  half  years  after  the  application 
was  made  until  this  suit  was  brought. 

Over  the  objection  of  appellant  the  court  gave  the 
following  instructions : 

**1.  The  court  instructs  the  jury  that  if  they  find 
from  the  evidence  that  the  policy  was  not  issued  in  accor- 
dance to  the  application  of  the  defendant  and  received  by 
him  in  pursuance  of  said  application  then  you  will  find  for 
the  defendant. 

**2.  The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  a  policy  was  issued  under  the 
application  and  mailed  to  the  defendant,  this  raises  the 
presumption  that  the  defendant  received  this  policy,  but 
this  presumption  may  be  rebutted  by  evidence  that  the 
policy  was  not  received.'' 

And  the  court,  among  other  instructions,  at  the  in- 
stance of  appellant,  gave  the  following : 

'*5.  If  you  find  from  the  evidence  that  the  plaintiff 
company  issued  defendant  a  receipt  at  the  time  his  appli- 
cation for  insurance  was  accepted  and  said  receipt  recited 
that  his  contract  of  insurance  would  be  sent  by  mail,  and 
further  stated  that  if  the  contract  was  not  received  within 
fifteen  days  to  write  to  the  company,  and  if  the  defendant 
did  not  notify  the  plaintiff  that  he  had  not  received  his 
policy,  and  did  not  request  the  issuance  of  a  new  policy  or 
the  return  of  the  premium  note  within  a  reasonable  time, 
and  that  when  plaintiff  requested  payment  on  defendant's 
note  he  did  not  ask  for  the  return  of  his  note  or  the  is- 
suance of  the  policy,  you  will  find  the  defendant  is  es- 
topped from  denying  the  issuance  of  the  policy,  and  you 
should  find  for  the  plaintiff." 
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The  jury  returned  a  verdict  in  favor  of  the  appellee^ 
and  from  a  judgment  entered  in  appellee's  favor  this 
appeal  has  been  duly  prosecuted. 

WOOD,  J.,  (after  stating  the  facts).  Under  the  un- 
disputed evidence  the  contract  of  insurance  was  complete 
when  the  company  accepted  appellee's  application,  issued 
the  policy  and  nustiled  the  same  to  appellee.  When  this 
was  done  nothing  remained  for  the  insurance  company  to 
do. 

In  DuPriest  v.  Americctn  Central  Life  Ins.  Co.,  97 
Ark.  229,  we  said:  **It  is  very  well  settled  that  where 
nothing  remains  to  be  done  by  the  insurer,  the  mailing  of 
the  policy,  duly  executed,  to  the  insured  constitutes  a 
delivery." 

The  authorities  generally  hold  that  **  Where  an  appli- 
cation is  made  for  a  policy  of  insurance  which  is  accepted 
and  the  insured  notified  thereof,  the  contract  is  consum- 
mated without  actual  delivery  of  the  policy  in  the  absence 
of  a  provision  in  the  application  requiring  delivery."  14 
R.  C.  L.,  §  75,  page  897.  And  on  page  898,  §  76,  of  the 
same  volimie,  it  is  said:  ^^It  is  the  intention  of  the 
parties,  and  not  the  manual  possession  of  the  policy, 
which  determines  whether  there  has  been  a  delivery 
thereof." 

In  volume  19  Cyc,  page  603,  it  is  said:  ** Where  a 
policy  has  been  duly  executed  in  compliance  with  an  appli- 
cation on  the  part  of  the  insured,  so  that  the  minds  of  the 
parties  have  fully  met  as  to  the  terms  and  conditions  of 
the  contract,  a  manual  delivery  of  the  policy  to  the  insured 
is  not  essential  to  render  it  binding  on  the  company." 

Here  the  undisputed  evidence  shows  that  a  manual 
delivery  of  the  policy  was  not  contemplated.  All  that 
the  company  had  to  do  was  to  send  the  policy  by  mail, 
which  it  did.  There  was  no  provision  in  the  application 
or  the  receipt  showing  that  the  parties  contemplated  that 
the  contract  was  not  to  be  complete  until  the  appellee  had 
received  the  same,  but  all  that  the  company  had  to  do  was 
to  issue  the  policy  and  send  it  through  the  mail. 
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The  instructions,  therefore,  numbered  1  and  2,  given 
at  the  instance  of  the  appellee,  under  the  undisputed  evi- 
dence, raised  abstract  issues  before  the  jury  which  were 
prejudicial  to  the  appellant. 

Appellee  himself  testified  that  the  company  wrote 
him  that  his  application  had  been  accepted  and  that  it 
would  send  the  policy.  And  he  further  testified  that  be 
wanted  the  insurance  and  would  have  paid  for  it  if  he 
had  received  the  policy,  but  that  it  was  never  received. 
The  testimony  of  the  receiver  shows  that  appellee  had 
executed  a  power  of  attorney  and  proxy  to  officers  of  the 
company  to  act  for  him  in  stockholders'  meetings,  which 
these  officers  had  exercised  in  his  behalf. 

These  facts  are  sufficient  to  constitute  a  meeting  of 
the  minds  so  as  to  render  the  contract  of  insurance  com- 
plete, and  if  appellee  had  suffered  a  loss  during  the  life  of 
the  policy  there  is  no  doubt  but  what,  under  the  circum- 
stances, he  would  have  been  entitled  to  recover  against 
the  company.  Moreover,  under  the  undisputed  evidence, 
the  verdict  of  the  jury  was  contrary  to  the  law  as  given 
by  the  court  in  instruction  No.  5.  The  appellee  accepted 
from  the  appellant  a  receipt  in  which  it  was  stated  that 
the  policy  was  to  be  sent  by  mail,  and  if  the  appellee  did 
not  receive  the  policy  in  fifteen  days  he  was  to  write  the 
company  and  give  the  name  of  the  solicitor  and  date  of 
the  receipt,  and  the  company  was  to  return  the  cash 
premium  note  if  the  contract  was  not  issued. 

The  court  properly  instructed  the  jury,  under  this 
evidence,  that  if  the  defendant  did  not  notify  plaintiff 
that  he  had  not  received  his  policy,  and  did  not  request 
the  issuance  of  a  new  policy  or  the  return  of  the  premium 
note  within  a  reasonable  time  that  he  was  estopped  from 
denying  the  issuance  of  the  policy,  and  that  their  verdict 
should  be  for  the  plaintiff.  The  verdict  of  the  jury  was 
therefore  contrary  to  the  law  as  given  by  the  court,  and 
the  court  erred  in  refusing  to  set  aside  a  judgment  based 
upon  such  verdict  and  in  overruling  the  appellant's 
motion  for  a  new  trial. 
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For  the  errors  indicated  the  judgment  is  reversed, 
and  judgment  will  be  entered  here  in  favor  of  the  appel- 
lant. 


Johnson  v.  Hint6n,  Administrator. 
Opinion  delivered  October  1, 1917. 

Wills— NECESSFTY  for  two  subscribing  witnesses. — ^A  will  can  not 
be  admitted  to  probate  where  the  sigrnature  of  the  testator  is 
attested  by  only  one'  witness. 

Appeal  from  Arkansas  Circuit  Court;  Thomas  C. 
Trimble,  Judge ;  aflSrmed. 

Carpenter  <&  Bowers  and  W.  N.  Carpenter,  for  appel- 
lants. 

The  will  was  suflSciently  proven  to  admit  it  to  pro- 
bate. The  intention  of  the  testator  was  clearly  proven. 
13  Ark.  475,  483.  A  will  may  be  proven  by  testimony 
other  than  that  of  the  attesting  witnesses.  lb.  473,  31  Id. 
588.  The  law  was  substantially  complied  with  and  the 
will  should  be  probated. 

HABT,  J.  Richmond  Franklin  died  in  Arkansas 
County  in  this  State  owning  property.  J.  W.  Hinton  was 
appointed  administrator  of  his  estate.  J.  H.  Johnson 
and  Eliza  Edwards  filed  a  petition  in  the  probate  court 
for  the  probate  of  a  written  instrument  which  they  alleged 
to  be  the  last  will  and  testament  of  Richard  Franklin, 
deceased.  J.  W.  Hinton,  as  administrator,  contested  the 
probate  of  the  will.  The  probate  court  refused  to  admit 
the  instrument  to  probate  as  the  last  will  and  testament 
of  Richard  Franklin,  deceased,  and  an  appeal  was  taken 
to  the  circuit  court.  The  circuit  court  sustained  the  judg- 
ment of  the  probate  court  in  refusing  the  will  to  be  pro- 
bated and  directed  that  a  copy  of  its  judgment  be  certified 
to  the  probate  court.  The  case  is  here  on  appeal.  The 
facts  are  as  follows : 

Dr.  S.  F.  Baker  was  one  of  the  attending  physicians 
of  Richmond  Franklin  during  his  last  illness.    Richmond 
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Franklin  asked  Dr.  Baker  if  be  would  get  well,  and  he 
said  that  the  reason  he  wanted  to  know  was  that  he  had 
a  little  property  and  wanted  to  dispose^  of  it  before  he 
died.  Dr.  Baker  replied  that  he  could  *  dispose  of  his 
property  by  will.  Franklin  asked  Dr.  Baker  to  write  his 
will  for  him  and  told  him  that  he  wished  to  give  his 
property  to  Jas.  H.  Johnson  and  Eliza  Edwards.  Dr. 
Baker  wrote  out  the  will  for  him.  Franklin  signed  it 
and  Dr.  Baker  signed  it  as  an  attesting  witness.  He  told 
Franklin  that  the  law  required  that  there  should  be  two 
attesting  witnesses.  Franklin  died  without  having  pro- 
cured another  attesting  witness.  It  was  also  shown  in 
evidence  that  Richmond  Franklin  had  frequently  stated 
to  different  persons  that  he  wanted  J.  H.  Johnson  and 
Eliza  Edwards  to  have  his  property  after  he  died.  The 
probate  of  the  will  in  common  form  was  refused  solely  on 
the  ground  that  there-was  but  one  attesting  witness  to  it. 

Under  our  statutes  property  may  be  disposed  of  by 
will,  but  at  least  two  attesting  witnesses  are  required. 
Kirby's  Digest,  §  §  8010  and  8012. 

There  was  only  one  attesting  witness  to  the  will  and 
the  court  was  right  in  refusing  to  allow  it  to  be  admitted 
to  probate  because  the  statute  had  not  been  complied 
with  in  regard  to  its  attestation.  Rogers  v.  Diamond,  13 
Ark.  487;  Janes  v.  Williams,  31  Ark.  175,  and  Payne  v. 
Payne,  54  Ark.  415. 

It  is  also  contended  that  the  court  should  have  ad- 
mitted the  instrument  to  probate  as  a  will  because  such 
was  the  intention  of  Richmond  Franklin.  The  answer  to 
this  contention  is  clearly  stated  in  Albright  v.  North, 
Admr.,  146  Cal.  455,  2  A.  &  E.  Ann.  Cases,  726.  In  that 
case  the  court  said : 

'*The  right  to  make  a  testamentary  disposition  of 
one's  property  is  purely  of  statutory  creation,  and  is 
available  only  upon  a  compliance  with  the  requirements 
of  the  statute.  The  formalities  which  the  Legislature  has 
prescribed  for  the  execution  of  a  will  are  essential  to  its 
validity  and  can  not  be  disregarded.  The  mode  so  pre- 
scribed is  the  measure  for  the  exercise  of  the  right,  and 


Digitized  by  VjOOQIC 


396        Collin  Co.  Nat.  Bk.  v.  Laseb  Grain  Co.        [130 

the  heir  can  be  deprived  of  his  inheritance  only  by  a 
compliance  with  this  mode.  For  the  purpose  of  deter- 
mining whether,  a  will  has  been  properly  executed,  the 
intention  of  the  testator  in  executing  it  is  entitled  to  no 
consideration.  For  that  purpose  the  court  can  consider 
only  the  intention  of  the  legislature,  as  expressed  in  the 
language  of  the  statute,  and  whether  the  will  as  presented 
shows  a  compliance  with  the  statute.  Walker's  Estate, 
llOCal.387.^' 

It  follows  that  the  judgment  must  be  affirmed. 


Collin  County  National  Bank  v.  Laser  Grain  Company. 
Opinion  delivered  October  1,  1917. 

1.  Sales— ABSiONBfBNT  of  draft  and  bill  of  lading— titlb  to 
DRAFT. — One  B.  sold  grain  to  appellee,  drawing  on  appeUee  for 
the  purchase  price,  which  appellee  paid  to  the  C.  bank.  The  firrain 
proving  to  be  inferior,  appellee  sued  B.  for  damages,  and  attached 
the  funds  in  the  C.  bank.  Appellant  interpleaded,  claiming  the 
funds,  as  the  purchaser  of  the  draft  from  B.  Held,  under  the 
evidence  it  was  a  question  for  the  Jury,  whether  appellant  was 
the  owner  of  the  draft  at  the  time  the  attachment  was  issued. 

2.  Trial— iNTEau>LBA— BURDEN  of  proof— right  to  open  and  close.— 
Under  the  facts  as  set  out  above,  the  attachment  suit  and  inter- 
plea  were  tried  together.  Held,  the  burden  of  proof  was  on  the 
interpleader,  and  that  it  was  entitled,  at  the  trial,  to  the  opening 
and  closing  argument. 

Appeal  from  Johnson  Circuit  Court;  A.  B.  Priddy, 
Judge ;  reversed. 

W.  E.  Atkinson,  for  appellant. 

1.  The  burden  was  on  the  bank  and  it  had  the  right 
to  open  and  close  the  case.  39  Ark.  102 ;  95  Id.  593 ;  29  Id. 
151 ;  32  Id.  593,  597 ;  59  Id.  143. 

2.  A  verdict  should  have  been  directed  for  appel- 
lant. The  bank  purchased  the  draft  and  paid  for  it 
before  it  was  sent  for  collection.  57  Ark.  468 ;  97  Id.  442 ; 
90  Id.  443. 
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3.  It  was  error  to  refuse  the  instruction  asked  by 
appellant.  The  assignment  of  the  bill  of  lading  trans^ 
f  erred  the  title  to  the  bank.    90  Ark.  439 ;  70  Ark.  386. 

4.  The  court  erred  in  admitting  the  evidence  of 
Seeton^  Denman  and  Laser. 

Sellers  d  Sdlers,  for  appellee. 

1.  The  burden  was  on  the  plaintiff  on  the  whole 
case  and  it  had  the  right  to  open  and  close  the  argument. 
98  Ark.  132 ;  95  Id.  595 ;  39  Id.  102. 

2.  There  was  no  error  in  refusing  to  direct  a  verdict. 
The  testimony  was  conflicting. 

3.  There  was  no  error  in  refusing  the  instruction 
asked  by  appellant.  It  was  improper  and  there  was  no 
prejudice.    90  Ark.  439. 

4.  The  testimony  of  Seeton,  Denman  and  Laser  was 
properly  admitted. 

HASTy  J.  Laser  Grain  Company,  a  corporation 
organized  under  the  laws  of  the  State  of  Arkansas,  and 
doing  business  at  Clarksville,  in  said  State,  entered  into 
a  contract  with  the  Brown  Grain  Company,  a  corporation 
organized  and  doing  business  at  McKinney,  Texas,  where- 
by the  former  purchased  from  the  latter  five  carloads  of 
seed  oats  which  were  to  be  of  the  quality  and  character 
of  the  sample  furnished.  A  part  of  the  oats  shipped 
were  of  a  quality  inferior  to  the  sample.  There  was  also 
a  shortage  in  the  quantity  of  oats  purchased.  The  Laser 
Grain  Company  instituted  a  suit  against  the  Brown  Grain 
Company  to  recover  damagles.  A  writ  of  attachment 
was  prayed  for  on  the  ground  that  the  defendant  was  a 
non-resident  and  a  writ  of  garnishment  was  issued  against 
the  Bank  of  Clarksville,  the  plaintiff  alleging  that  the 
bank  had  in  its  hands  money  belonging  to  the  defendant, 
towit :   The  money  which  had  been  paid  for  the  oats. 

The  Collin  Coimty  National  Bank,  a  banking  corpora- 
tion doing  business  at  McKinney,  Texas,  interpleaded  in 
the  action  and  alleged  that  the  Brown  Grain  Company  had 
assigned  to  it  the  draft  which  had  been  given  it  by  the 
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Laser  Grain  Company  in  payment  of  the  oats  and  that  it 
had  sent  said  draft  to  the  Bank  of  Clarksville  for  collec- 
tion. There  was  a  verdict  and  judgment  against  the  in- 
terpleader and  the  case  is  here  on  appeal. 

It  is  earnestly  insisted  by  counsel  for  the  Collin 
County  National  Bank,  the  appellant,  that  the  evidence 
is  not  suflScient  to  warrant  a  verdict  against  it,  and  that 
the  court  erred  in  not  directing  a  verdict  in  its  favor. 

The  cashier  of  the  Collin  County  National  Bank  and 
the  manager  of  the  Brown  Grain  Company  both  testified 
that  the  Collin  County  National  Bank  and  the  Brown 
Grain  Company  had  no  connection  with  each  other  except 
that  the  grain  company  was  a  customer  of  the  bank.  They 
said  that  the  Brown  Grain  Company  received  a  draft  for 
$557.50  from  the  Laser  Grain  Company  in  payment  of 
oats  sold  by  the  former  to  the  latter  and  that  the  Brown 
Grain  Company  sold  and  transferred  this  draft  to  the 
Collin  County  National  Bank  for  its  face  value,  less  ex- 
change of  $1.50.  They  testified  that  the  bank  purchased 
this  draft  outright  and  owned  it  at  the  time  the  garnish- 
ment in  this  case  was  issued.  They  insisted  that  this 
testimony  was  uncontradicted  and  in  support  of  their 
contention  cited  the  case  of  Collin  County  National  Bank 
V.  Harris,  90  Ark.  439.  Counsel  point  out  that  in  that  case 
the  court  held  a  similar  state  of  facts  to  be  undisputed. 
That  is  true  and  if  nothing  more  appeared  in  the  record 
in  this  case  we  would  hold  that  the  facts  were  undisputed. 
There  are  other  facts  and  circumstances  in  the  record 
however,  which  we  think  tend  to  show  that  the  testimony 
above  referred  to  is  not  undisputed  or  at  least  that  the 
testimony  of  the  witness  is  not  consistent  in  itself. 

The  draft  in  question  contained  the  following: 

**To  Laser  Grain  Company,  Clarksville,  Arkansas. 
Bill  of  lading  attached.  Brown  Grain  Company,  collect 
through  Bank  of  Clarksville  bank,  collection  No.  11,958, 
Collin  Coxmty  National  Bank,  McKinney,  Texas.**  En- 
dorsement oni;he  back :  * '  Pay  to  the  order  of  any  banker, 
March  4, 1916.  Collin  County  National  Bank,  McBIinney, 
Texas.** 
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(1)  The  cashier  of  the  Bank  of  Clarksville  testified 
that  his  bank  received  it  for  collection  for  the  Collin 
Connty  National  Bank  and  that  the  stamp  on  the  face  of 
it,  just  referred  to  above,  seemed  to  be  the  Collin  County 
National  Bank's  collection  number.  He  stated  that  the 
words  stamped  on  the  draft,  towit:  **  Collin  County 
National  Bank,  collection  No.  11,958,  McKinney,  Texas,'' 
indicated  that  the  Collin  County  National  Bank  held  the 
draft  for  collection.  He  also  testified  that  it  was  not  the 
custom  of  banks  to  purchase  drafts  outright  from  their 
customers  and  that  in  a  case  a  purchase  was  made  of  a 
draft  or  note,  ten  per  cent,  of  the  face  value  thereof  was 
the  discount  charged  by  the  bank;  that  one  dollar  and  a 
half  would  be  about  the  exchange  on  a  draft  of  $557.50. 
His  testimony  was  corroborated  by  that  of  the  cashier  of 
another  bank  in  the  town  of  Clarksville.  The  facts  and 
circumstances  just  recited  tend  to  contradict  the  testi- 
mony of  the  interpleader  and  made  it  a  question  for  the 
jury  to  determine  whether  or  not  the  Collin  County 
National  Bank  was  the  owner  of  the  draft  at  the  time  of 
the  writ  of  garnishment  herein. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
give  at  the  instance  of  appellant  the  following  instruction : 

**The  court  instructs  the  jury  that  by  the  transfer  of 
the  bill  of  lading  for  the  car  of  oats  to  the  interpleader  by 
the  Brown  Grain  Company  all  of  the  title,  right  of  the 
Brown  Grain  Company  to  said  car  of  oats  was  trans- 
ferred to  said  interpleader  and  remained  in  it  until 
accompanying  draft  was  paid  by  the  Laser  Grain 
Company." 

The  sole  contention  of  appellant  was  that  it  had  pur- 
chased the  draft  in  question  and  owned  it  at  the  time  of 
the  issuance  of  the  garnishment  herein.  The  court  had  so 
instructed  the  jury  in  other  instructions  to  which  appel- 
lant made  no  complaint  on  that  ground. 

The  only  objection  made  by  the  appellant  to  the  in- 
structions given  by  the  court  was  that  the  undisputed 
testimony  in  the  case  was  that  the  interpleader  bought 
the  draft  in  controversy  and  was   the    owner   thereof. 
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Therefore  the  instructions  in  question  would  have  tended 
to  confuse  and  mislead  the  jury  by  bringing  into  the  case 
an  issue  that  the  interpleader  did  not  rely  upon  for  a 
recovery. 

It  is  next  contended  that  the  court  erred  in  admitting 
the  testimony  of  witnesses  on  the  attachment  branch  of 
the  case.  When  the  record  is  considered  in  its  entirety 
we  think  it  shows  an  agreement  upon  the  part  of  the 
parties  to  try  both  the  attachment  and  interplea  together. 
The  evidence  was  competent  against  the  defendant  to 
sustain  the  attachment  and  it  was  not  error  to  admit  it 
because  the  partie3  had  consented  to  try  the  attachment 
and  interplea  together.  Carl  S  Tobey  Co.  v.  BecU  S 
Fletcher  Co.,  64  Ark.  373. 

(2)  Counsel  for  appellant  asked  the  court  to  per- 
mit it  to  open  and  close  the  argument  in  the  case,  which  re- 
quest the  court  refused. 

Counsel  for  appellee  rely  on  the  case  of  Metropolitan 
Life  Insurance  Co.  v.  Shane,  98  Ark.  132,  to  sustain  the 
ruling  of  the  court.  In  that  case  the  insurance  company 
had  issued  a  life  policy  to  L.  V.  Shane  in  which  Louisiana 
Shane  was  named  as  the  beneficiary.  L.  V.  Shane  died 
and  his  administrator  instituted  a  suit  against  the  insur- 
ance company  and  against  the  administrator  of  the 
estate  of  Louisiana  Shane  alleging  that  she  had  forfeited 
all  rights  under  the  policy  because  she  had  unlawfully 
killed  the  insured.  The  administrator  filed  an  answer 
and  intervention  in  which  he  admitted  that  his  decedent 
had  killed  the  insured  but  alleged  that  at  the  time  she  was 
insane  and  not  responsible  for  her  acts.  He  asked  for 
judgment  against  the  insurance  company  because  she  was 
the  beneficiary  named  in  the  policy.  The  insurance 
company  denied  all  liability  on  the  policy,  on  the  ground 
that  it  had  issued  the  same  by  reason  of  certain  false 
warranties  made  by  the  insured  which  avoided  the  policy. 
The  court  held  that  against  the  insurance  company  the 
original  plaintiff  and  the  intervener  were  equally  plain- 
tiffs and  each  was  a  defendant  against  the  other  as  to 
their  rival  claims  for   recovery   against   the   insurance 
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company.  Under  these  circumstances  the  court  held 
that  it  was  within  the  sound  discretion  of  the  trial  court 
to  determine  the  order  of  the  argument.  This  was  so 
because  each  plaintiff  would  be  entitled  to  begin  and  close 
the  argument  equally  with  the  other  in  their  actions 
against  the  insurance  company.  No  such  case  is  pre- 
sented here.  It  is  true  that  by  consent  of  the  parties  the 
attachment  and  interplea  were  tried  together.  The  prin- 
cipal contention,  however,  was  between  the  plaintiff  in 
th^  attachment  case  and  the  interpleader.  According  to 
the  rule  laid  down  in  Jones  v.  Seymour,  95  Ark.  593,  the 
burden  of  proof  was  on  the  interpleader  and  he  was  there- 
fore entitled  to  the  opening  and  conclusion  of  the  argu- 
ment. This  holding  is  in  accord  with  our  earlier  de- 
cisions on  the  question.  Bergmcm  v.  Sells,  39  Ark.  97,  and 
Excelsior  Mfg.  Co.  v.  Owens,  58  Ark.  556. 

The  parties  here  seemed  to  have  gone  to  trial  mainly 
upon  the  general  issue  on  the  interplea  and  the  burden 
was  upon  the  appellant  as  interpleader  to  prove  that  he 
acquired  by  valid  sale  and  transfer,  title  to  the  draft  in 
question. 

For  the  eri:or  in  not  so  ruling  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial. 


HixsoN  V.  Cook. 

Opinion  delivered  October  1, 1917. 

1.  Sales — sale  of  unwholesome  meat — refund  of  purchase  price. 
— One  who  sells  unwholesome  meat  to  a  butcher  may  be  compelled 

•  to  refund  the  purchase  price  to  the  butcher,  although  the  butcher 
was  not  required  by  his  customers  to  refund. 

2.  Sales — unwholesome  meat — puNrnvE  damages. — If  one  sells 
diseased  meat  without  making  that  fact  known  to  his  vendee,  and 
does  so  maliciously,  or  with  knowledge  or  reason  to  believe  that 
the  sale  of  the  meat  would  cause  injury,  and,  so  knowing,  or  hav- 
ing reason  to  so  believe,  sells  the  meat  with  a  conscious  indiffer- 
ence to  consequences,  he  may  be  required  to  respond  in  punitive 
damages. 
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Appeal  from  Logan  Circuit  Court,  Northern  Dis- 
trict ;  James  Cochran,  Judge ;  affirmed. 

Robert  J.  White,  for  appellant. 

1.  The  court  erred  in  its  instructions  to  the  jury. 
None  of  the  meat  was  lost  or  thrown  away,  but  was  all 
sold  and  the  purchasers  were  satisfied.  Plaintiff  sus- 
tained no  loss  nor  injury.  The  verdict  is  against  the 
evidence.  There  is  no  evidence  that  defendant  knew  or 
had  reasonable  grounds  to  believe  the  hog  was  diseased. 
There  is  an  entire  failure  of  proof.  68  S.  W.  277;  111  N. 
E.  785;  100  Id,  1078;  8  S.  W.  667;  Kirby's  Digest  §  1701. 

2.  The  definition  of  diseased  given  by  the  court  is 
not  correct.  68  S.  W.  277;  113  N.  W.  566;  139  Iowa  140; 
101  N.  W.  61 ;  17  L.  E.  A.  a  260. 

3.  The  testimony  of  plaintiff  was  too  remote  and 
uncertain  as  to  loss  and  damages.  124  Ark.  206;  111 
N.  E.  785;  100  N.  E.  1078.  Negligence  must  be  proven. 
45  N.  E.  253. 

4.  The  judgment  is  contrary  to  the  instructions,  as 
there  was  no  proof  that  defendant  sold  any  hog  to  plain- 
tiff or  that  he  knowingly  sold  him  a  diseased  hog. 

D.  E.  Johnson  and  Sid  White,  for  appellee. 

1.  There  is  no  error  in  the  instructions.  Actual 
loss  was  unnecessary  as  the  sale  was  illegal,  prohibited  by 
law.  91  Ark.  72;  47  Id.  381;  42  Id.  208;  Kirby's  Digest, 
§  1701. 

2.  The  law  was  correctly  stated  in  Nos.  2,  4  and  7. 
Hale  on  Torts,  220. 

3.  Nos.  4,  5  and  8  are  correct.  104  Ark.  89,  93;  90 
M462. 

4.  The  court  properly  allowed  compensation  and 
punitive  damages.  Hale  on  Torts,  205;  Field  on  Dam- 
ages (Rev.  Ed.)  65;  3  Ark.  227. 

5.  Appellant  knew  the  hog  was  diseased.  The  jury 
settled  the  question.  104  Ark.  162.  There  was  an  im- 
plied warranty  of  health  and  soundness.  76  Ark.  352;  14 
M  301;  19  M  194. 
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6.  There  was  no  defect  of  parties;  if  so,  it  was 
waived.    75  Ark.  288 ;  66  7d.  560. 

7.  All  errors  of  law  in  refusing  instructions,  if  any, 
were  cured  by  others  given.  92  Ark.  71,  94;  Id.  511;  87 
Id.  308.  See  also  76  Ark.  4;  81  Id.  16;  98  Id.  83;  92  Id. 
534.  The  judgment  is  right  on  the  whole  case  and  should 
be  affirmed. 

SMITH,  J.  Appellee  ran  a  butcher  shop  in  the 
town  of  Paris,  and  on  November  11, 1916,  bought  from  ap- 
pellant a  hog,  to  be  butchered  and  sold  to  his  customers. 
He  now  says  that  the  hog  was  sick  and  diseased,  and  that 
he  bought  it  without  knowledge  of  that  fact,  and  sold  the 
meat  to  his  customers,  and  that  he  learned  its  condition 
only  when  some  of  his  customers,  who  had  been  made 
sick,  complained  to  him  about  the  meat.  He  sued  for 
damages,  both  compensatory  and  punitive,  and  recovered 
compensatory  damages  in  the  sum  of  $23,  which  was  the 
amoimt  paid  for  the  hog,  and  punitive  damages  in  the 
sum  of  $100. 

There  was  evidence  that  the  hog  was  not  in  condi- 
tion, and  appellant  says  the  hog  was  choked.  He  applied 
to  a  Doctor  Weisly  for  advice,  and  was  told  to  kill  the 
hog,  that  if  there  was  only  a  choke  the  meat  would  be 
all  right  and  that  he  would  find  the  object  which  was 
choking  the  hog,  but  that  if  there  was  some  other  trouble 
he  would  find  the  lungs  black  or  spotted,  in  which  event 
the  hog  should  be  burned  or  destroyed.  The  man  who 
butchered  the  hog  testified  that  he  found  the  knuckle  of  a 
bone,  about  the  size  of  a  pea,  in  the  windpipe,  and  that 
he  found  spots,  the  size  of  a  pea,  on  the  lungs.  The 
coimty  health  officer  testified  that  the  spots  found  indi- 
cated a  diseased  condition.  Appellant  undertook  to  sell 
the  hog  to  several  persons  whom  he  told  that  it  had 
choked,  but  none  would  buy,  when  finally  he  sold  it  to  ap- 
pellee without  mentioning  the  circumstances  under  which 
it  was  killed. 

It  was  shown  that  appellant  killed  only  the  hog  in 
question  on  the  11th,  and  that  pork  bought  at  appellee's 
shop  the  next  day  had  an  offensive   odor  while  being 
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cooked^  and  four  members  of  one  family  who  ate  portions 
of  it  became  ill.  Appellant  testified  that  the  hog  was  not 
diseased  except  that  it  was  choked,  but  that  if  it  was,  in 
fact,  diseased,  he  was  unaware  of  that  fact  when  he  sold 
it  to  appellee. 

(1)  The  appellant  requested  an  instruction  which 
told  the  jury  that,  if  appellee  had  sold  the  hog  for  more 
than  he  paid  for  it,  and  had  not  refunded  the  money  so 
received,  there  could  be  no  recovery  of  the  purchase  price 
of  the  hog.  This  instruction  was  properly  refused.  By 
section  1701  of  Kirby's  Digest,  it  is  made  a  misdemeanor 
to  knowingly  sell  unwholesome  meat.  But,  whether  know- 
ingly sold  or  not,  if  it  was,  in  fact,  unwholesome,  the  sale 
was  without  consideration,  and  there  was  a  breach  of  the 
implied  warranty  that  the  meat  was  fit  for  food,  as  it  had 
been  sold  for  that  purpose.  Appellant  could  not,  there- 
fore, refuse  to  refund  the  price  of  the  hog  because  appel- 
lee's customers  did  not  also  require  appellee  to  refund. 

Over  appellant's  objection,  the  court  gave  the  fol- 
lowing instruction  on  the  subject  of  punitive  damages  : 

'*No.  4.  If  you  find  from  the  evidence  fairly  prepon- 
derating that  defendant  sold  to  plaintiff  the  diseased 
meat  of  a  certain  diseased  hog,  without  making  fully 
known  to  plaintiff  said  diseased  condition  and  the  fact 
that  it  was  so  diseased,  and  further  find  from  the  evidence 
fairly  preponderating  that  said  sale  was  made  by  defend- 
ant maliciously  or  that  defendant  at  the  time  knew  or  had 
reason  to  believe  that  his  act  in  so  selling  said  meat  and 
said  hog  to  plaintiff  was  about  to  and  would  cause  plain- 
tiff injury,  and  so  knowing  or  having  reason  to  believe 
continued  to  and  did  sell  the  same  to  plaintiff  with  a  con- 
scious indifference  to  the  consequences,  then  in  that  event 
plaintiff  must  have  a  verdict  for  punitive  damages.*' 

(2)  It  is  insisted  that  this  instruction  is  not  the  law, 
and  that  it  is  abstract  We  think,  however,  that  it  cor- 
rectly declares  the  law,  and  that  it  is  not  open  to  the  ob- 
jection of  being  abstract.  Certainly,  if  one  sells  diseased 
meat  without  making  that  fact  known  to  his  vendee,  and 
does  so  maliciously,  or  with  knowledge  or  reason  to  be- 
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lieve  that  the  sale  of  the  meat  would  cause  injury,  and, 
so  knowing,  or  having  reason  to  so  believe,  sells  the  meat 
with  a  conscious  indiflference  to  the  consequences,  he 
should  pay  some  damages  as  punishment  for  such  con- 
duct. The  instruction  set  out  imposed  these  require- 
ments, and  if  the  jury  found  the  facts  to  be  as  there  hypo- 
thetically  stated,  the  verdict  returned  was  one  against 
which  appellant  has  no  right  to  complain. 

The  instruction  does  not  appear  to  be  abstract,  be- 
cause the  testimony  shows  that  appellant  failed  to  sell  the 
hog  to  persons  to  whom  he  stated  that  the  hog  had  choked, 
and  that  the  hog  was  sold  to  appellee  without  any  disclos- 
ure of  facts  concerning  its  condition.  It  was  shown  that 
appellee  sustained  a  loss  of  customers  in  his  business  by 
the  report  which  gained  currency  that  he  had  sold  dis- 
eased meat  to  his  customers.  Nothing  was  found  in  the 
hog^s  throat  which  was  apparently  sufficient  to  choke  it. 
Appellant  himself  stated  that  the  object  found  in  the 
hog's  throat  was  not  apparently  sufficient  to  choke  it. 
And  spots  were  found  on  the  lungs  which  appellant  had 
been  told  would  indicate  disease.  These  were  questions 
of  fact  for  the  jury,  which  have  been  resolved  against 
appellant. 

It  is  insisted  that  the  testimony  shows  that  the  hog 
was  sold  to  appellee  and  one  Pearson,  who  were  at  the 
time  of  its  purchase  associated  together  in  the  butcher 
busi^iess,  and  inasmuch  as  Pearson  was  not  made  a  party 
to  this  suit,  there  was  a  defect  of  parties  plaintiff.  But 
no  such  question  was  raised  by  the  pleadings,  or  in  the 
trial  below,  and  it  can  not,  therefore,  he  raised  here  for 
the  first  time.   Jones  v.  Seymour,  95  Ark.  593. 

The  instructions  given  submitted  the  case  to  the  jury 
in  accordance  with  the  views  here  expressed,  and,  as  we 
find  no  prejudicial  error  in  the  record,  the  judgment  is 
affirmed. 
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Buss  V.  Strickland. 
Opinion  delivered  October  1, 1917. 

1.  Automobiles — ^duty  of  care — frightened  animal. — The  driver 
of  an  automobile  must  exercise  ordinary  care,  in  the  operation 
of  his  car,  to  avoid  the  infliction  of  damages  or  injury  to  the 
person  or  property  of  another.  He  has  the  right  to  use  the  high- 
ways, but  he  must  so  use  them  as  not  to  interfere  with  the  rights 
of  others  who  lawfully  use  the  highways.  A  duty  rests  upon  the 
driver  of  animals  upon  public  highways  also  to  use  due  care,  and 
no  recovery  can  be  had  against  the  driver  of  an  automobile  for 
injuries  received  due  to  the  frightening  of  a  horse  driven  by  the 
plaintiff  to  his  buggy,  where  plaintiff's  own  negligence  proxi- 
mately contributed  to  his  injury. 

2.  Automobiles — frightening  animal  driven  to  buggy — duty  op 
driver  of  automobile. — Under  section  12  of  Act  134,  p.  94,  Acts 
1911,  it  is  the  duty  of  the  driver  of  an  automobile  upon  a  public 
highway  to  stop,  when  he  sees,  or  when,  had  he  been  in  the  exer- 
cise of  due  care  he  would  have  seen  that  a  horse  ridden  or  driven 
by  another  person  was  frightened,  or  was  about  to  be  frightened. 

3.  Automobiles — ^duty  of  i«iver  upon  seeing  frightened  animal. 
— Under  section  12,  Act  184,  Acts  1911,  the  driver  of  an  automo- 
bile must  stop  his  car  when  he  sees  that  a  horse  ridden  or  driven 
by  another  is  about  to  become  frightened,  although  he  thinks  it 
safer  to  proceed,  and  his  failure  to  stop  under  these  circumstances 
is  negligence  and  renders  him  liable  for  any  injury  of  which  such 
failure  is  the  proximate  cause,  provided  the  party  injured  is  not, 
himself,  guilty  of  negligence  contributing  to  his  injury. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  reversed. 

Rachels  S  Yarnell,  for  appellant. 

1.  There  is  reversible  error  in  the  refusal  to  give 
the  instructions  asked.  Act  134,  Acts  1911,  §  12 ;  Kirby 
&  Castle  ^s  Digest,  §  6437;  122  Ark.  28;  116  Id.  26;  102  Id. 
351.  A  motorist  must  stop  his  car  if  he  sees,  or  by  exer- 
cise of  ordinary  care  could  see,  the  frightened  condition  , 
of  the  horse.    Section  12^  act  134,  Acts  1911,  etc. 

2.  There  is  error  in  the  court's  charge.  /122  Ark. 
32.  The  giving  of  an  instruction  from  which  the  jury 
might  infer  that  there  was  evidence  on  a  point  on  which 
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there  was  in  fact  none,  is  prejudicial  and  error.    80  Ark. 
260;105M278;95  7rf.597. 

3.  It  was  error  to  modify  the  plaintiff's  request  No. 
2.  102  Ark.  351.  The  verdict  is  contrary  to  the  law  and 
the  evidence. 

Brundidge  &  Neelly,  for  appellee. 

There  is  no  error  in  the  instructions.  They  follow 
the  law  as  laid  down  in  the  recent  decisions  of  this  court. 
122  Ark.  28;  102  Id.  351 ;  116  Id.  26. 

SMITH,  J.  Appellant  Russ  sustained  serious  inju- 
ries by  being  thrown  from  his  buggy  when  the  horse  which 
he  was  driving  became  frightened  at  appellee  Strick- 
land's automobile  and. ran  away.  Appellant  testified  that 
he  saw  the  automobile  when  it  rounded  a  curve  in  the 
road,  a  distance  of  150  yards  away,  and  that  the  occu- 
pants of  the  car  could  have  seen  the  buggy  at  the  same 
distance.  That  the  horse  was  afraid  of  automobiles,  and 
became  frightened  as  soon  as  it  saw  the  car.  That  appel- 
lant motioned  his  hand  to  Strickland  to  stop  the  car,  and 
that  Strickland  threw  up  his  hand,  but  the  car  continued 
its  approach  at  a  slow  speed,  when  a  Mr.  Hubbard,  who 
was  riding  with  Buss,  got  out  of  the  buggy  and  took  hold 
of  the  horse's  bit,  but,  by  this  time,  the  horse  was  frantic 
and  unmanageable.  The  automobile  approached  to 
within  twenty-five  or  thirty  yards  of  the  horse,  when  it 
stopped.  By  this  time  the  horse  was  rearing  on  its  hind 
legs  when  the  rein  broke  and  the  horse  whirled  around 
and  overturned  the  buggy.  Buss  and  Hubbard  testified 
that  Strickland  got  out  of  his  car,  and,  when  he  came  up 
to  where  Buss  was  lying  on  the  ground,  stated  that  he  did 
not  stop  his  car  sooner  because  he  thought  it  safer  to 
drive  slowly  by  the  buggy.  Strickland  denied  making 
this  statement,  and  testified  that  he  was  driving  in  low 
gear  on  account  of  a  depression  in  the  road  which  he  had 
just  crossed  when  he  saw  the  horse,  and  that  the  car  was 
moving  at  a  speed  of  not  more  than  ten  miles  per  hour, 
and  that  the  car  stopped  as  soon  as  he  and  his  son,  who 
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was  driving  the  car,  observed  that  the  horse  was  fright- 
ened. 

A  number  of  instructions  were  given  on  the  subject 
of  due  care  and  contributory  negligence,  while  a  still 
larger  number  which  were  requested  were  refused.  The 
plaintiff  requested  instructions  which,  in  effect,  told  the 
jury  to  find  for  the  plaintiff  if  the  injury  was  caused  by 
defendant's  failure  to  stop  his  car.  An  instruction  to  this 
effect  was  given  with  the  following  amendment  or  modi- 
fication: 

**And  on  the  other  hand,  gentlemen  of  the  jury,  if 
you  find  from  the  evidence  that,  at  the  time  the  defend- 
ants discovered  the  frightened  condition  of  the  horse,  they 
stopped  their  automobile  and  did  all  they  could  to  pre- 
vent the  accident,  then  you  will  find  for  the  defendant." 

Other  instructions  were  given  which  embodied  the 
view  of  the  law  contained  in  the  amendment  set  out  above, 
and  for  this  reason  the  cause  must  be  reversed.  We  will 
not  set  out  or  discuss  all  the  instructions  in  this  cause, 
but  will  state  the  law  applicable  to  the  issues  joined  be- 
tween the  parties. 

The  driver  of  an  automobile  must  exercise  ordinary 
care,  in  the  operation  of  his  car,  to  avoid  the  infliction  of 
damages  or  injury  to  the  person  or  property  of  another. 
He  has  the  right  to  use  the  public  highways,  but  his  rights 
there  are  reciprocal,  that  is,  these  rights  must  be  so  used 
as  not  to  interfere  with  the  rights  of  others  to  lawfully 
use  the  highways.  A  similar  reciprocal  duty  rests  on 
those  others.  They  must,  themselves,  exercise  care,  not 
only  to  avoid  injuring  others,  but  also  for  their  own  pro- 
tection. They  can  not  be  guifty  of  negligence  which  proxi- 
mately contributes  to  their  injury,  and  yet  recover  dam- 
ages to  compensate  this  injury. 

The  court  gave  instructions  correctly  defining  the 
common  law  rights  and  dutie^  of  the  parties  in  this  re- 
spect. But  we  think  the  court  misconstrued  the  meaning 
of  section  12  of  act  134  of  the  Acts  of  1911,  page  94,  regu- 
lating the  use  and  speed  of  automobiles  and  other  horse- 
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less  conveyances  upon  the  public  streets,  roads  and  high- 
ways of  this  State.    This  section  reads  as  follows : 

**  Section  12.  Whenever  it  shall  appear  that  any 
horse,  ridden  or  driven  by  any  person  upon  any  of  said 
streets,  roads  and  highways,  is  about  to  become  fright- 
ened by  the  approach  of  any  such  motor  vehicle,  it  shall 
be  the  duty  of  the  person  driving  or  conducting  such  mo- 
tor vehicle  to  cause  the  same  to  come  to  a  full  stop  until 
such  horse  or  horses  shall  have  passed,  and,  if  necessary, 
assist  in  preventing  accident.  Any  person  convicted  of 
violating  this  section  shall  be  fined  in  any  sum  not  to  ex- 
ceed two  hundred  dollars. ' ' 

(1)  The  court  told  the  jury  to  find  for  the  defend- 
ant if  defendant  stopped  the  car  when  he  discovered  the 
frightened  condition  of  the  horse  and  did  all  he  could  to 
prevent  the  injury.  Under  this  instruction,  it  only  be- 
came the  duty  of  defendant  to  stop  his  car  when  he  dis- 
covered the  frightened  condition  of  the  horse.  But  this 
was  not  the  full  measure  of  his  duty.  His  duty  was  not 
limited  by  what  he  actually  saw,  but  is  governed  by  what 
he  would  have  seen  had  he  been  in  the  exercise  of  ordi- 
nary care. 

The  section  of  the  act  set  out  above  is  so  similar  to 
the  law  of  Blinois  as  to  suggest  that  our  statute  was  bor- 
rowed from  that  State.  See  Session  Laws  of  Illinois,  1903, 
page  301.  Section  2  of  that  act  is  substantially  identical 
with  the  section  of  our  statute  set  out  above,  except  that 
our  statute  has  added  to  it,  after  the  words,  *  *  shall  have 
passed,"  the  phrase,  **and,  if  necessary,  assist  in  prevent- 
ing accident.'^ 

The  meaning  of  this  statutory  requirement  is  dis- 
cussed in  Berry  on  Automobiles  (2  ed.),  §  348.  It  is  there 
said:  ^*A  statutory  requirement  that  the  driver  of  an 
automobile  shall  bring  his  vehicle  to  a  stop  whenever  it 
shall  appear  that  any  horse  ridden  or  driven  by  any  per- 
•  son  is  about  to  become  frightened,  has  been  construed  to 
mean  that,  whenever  it  might  by  the  exercise  of  reason- 
able care  and  diligence  on  the  part  of  the  driver  of  the 
automobile,  so  appear  to  him  that  such  horse  is  about  to 
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become  frightened,  then  he  is  charged  with  such  knowl- 


In  support  of  the  text,  the  case  of  Christy  v.  Elliott, 
216  HI.  31,  74  N.  E.  1035,  is  cited,  and  an  examination  of 
that  case  discloses  that  it  gives  full  support  to  the  text 
quoted.  We  are  inclined  to  give  special  weight  to  that  de- 
cision, because  it  was  rendered  before  our  statute  was 
enacted,  and  if  our  statute  was  not  borrowed  from  that 
State,  we  have,  at  least,  modeled  ours  very  closely  after 
it.  This  Illinois  case  is  found  annotated  in  1  L.  B.  A. 
(N.  S.)  215.  See,  also.  Babbitt's  Law  of  Motor  Vehicles 
(2  ed.),  ^  1120. 

(2-3)  The  court  should,  therefore,  have  told  the 
jury  that  it  was  defendant's  duty  to  stop  his  car  when  he 
saw,  or  when,  had  he  been  in  the  exercise  of  due  care  he 
would  have  seen,  that  the  horse  was  frightened,  or  was 
about  to  be  frightened.  Since  the  enactment  of  tiiis  stat- 
ute, the  driver  of  a  car  can  not  determine  for  himself 
whether  it  is  as  safe  or  safer  to  proceed  than  it  is  to  stop. 
The  law  has  decreed  that  he  must  stop  his  car,  and  he  is 
under  the  duty  to  do  so,  although,  in  his  opinion,  some 
other  course  may  be  safer.  His  failure  to  stop  the  car 
under  these  circumstances  is,  therefore,  negligence,  and 
renders  him  liable  for  any  injury  of  which  it  is  the  proxi- 
mate cause,  provided  the  party  injured  is  not,  himself, 
guilty  of  negligence  contributing  to  his  injury. 

For  the  failure  of  the  court  to  charge  the  jury  in  ac- 
cordance with  the  law  as  here  announced,  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded  for 
a  new  trial. 


BoAD  Improvement  Distbict  No.  1  of  Grant  County  v. 

TOLER. 

Opinion  delivered  October  1,  1917. 

1.  Improvement  districts — special  act— powers  and  duties  op 
commissioners. — Ck>mniiBsioners  of  an  improvement  district 
created  by  special  act  have  only  such  powers,  and  can  discharge 
only  such  duties  as  are  given  by  the  express  terms  of  the  act, 
or  which  are  necessarily  to  be  implied  from  its  provisions. 
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2.  Improvement  district — broads — change  in  plans — ^wooden  and 
STEEL  BRn)GE8.-~Under  Act  No.  48,  p.  136,  Acts  of  1915,  creating 
a  road  improvement  district,  the  commissioners  adopted  a  plan 
for  wooden  bridges  in  the  district;  held,  the  commissioners  had 
the  discretion  to  change  the  character  of  the  bridges  to  steel  and 
concrete,  subject  to  the  approval  of  the  county  court. 

3.  Improvement  districts — change  of  plan —  reassessment — 
ROADS. — The  commissioners,  acting  under  Act  48,  p.  136,  Acts 
1915,  adopted  a  plan  providing  for  wooden  bridges  in  the  dis- 
trict. Held,  under  the  act  that  they  had  the  authority  to  change 
the  plan  from  wooden  to  steel  and  concrete  bridges,  and  to  re- 
quire the  assessors  to  so  revise  their  assessment  as  to  take  into 
account  the  increased  value  of  the  property  resulting  from  the 
changes  made. 

4.  Improvement  district — ^invalid  assessment. — ^A  reassessment 
of  benefits  not  based  upon  the  benefits  due  to  the  superior  quality 
of  the  improvement  made,  may  be  defeated  upon  a  showing  to 
that  effect. 

5.  Improvement  districts — change  in  plan. — The  commissioners 
have  no  power  to  create  a  condition,  of  their  own  volition,  making 
an  assessment  necessary,  regardless  of  the  necessity  for  the 
change.  Commissioners  can  make  only  such  changes  in  the  as- 
sessments as  are  required  to  make  the  assessment  on  any  partic- 
ular piece  of  land  conform  to  the  benefits  received  by  that  piece 
of  land. 

6.  Improvement  districts — cost  of  the  improvement. — The  cost  of 
the  improvement  shall  never  exceed  the  benfit  to  be  derived  by 
the  properties  upon  which  the  cost  is  imposed. 

Appeal  from  Grant  Chancery  Court,  J.  P.  Hender- 
son, Chancellor;  reversed. 

Waddell  S  Nail  and  Rose  Hemingway,  Cantrell, 
Loughborough  S  Miles,  for  appellant. 

1.  The  reassessment  was  properly  made.  121  Ark. 
110. 

2.  The  notice  of  assessment  was  sufficient.  Act 
1915,  p.  143,  §  10;  103  Ark.  462-3. 

3.  The  presumption  is  in  favor  of  the  assessment. 
The  assessment  of  benefits  is  presumed  to  be  correct  and 
the  burden  is  upon  the  plaintiffs  to  set  it  aside.  80  Ark. 
462;  84  Id.  262;  91  Id.  381;  99  Id.  523;  199  U.  S.  203. 
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4.  A  reasessment  was  properly  ordered.  Acts  1915, 
p.  144. 

5.  The  board  had  the  right  to  substitute  steel  and 
concrete  bridges  for  wooden  ones  and  the  assessments 
were  properly  raised.  55  Ark.  154 ;  90  Id.  37 ;  97  Id.  339 ; 
105  Id.  68.  The  widest  discretion  is  granted  by  the  act. 
Act.  308,  Acts  1917 ;  Acts  1915,  p.  39,  etc. ;  97  Ark.  339. 

Mehaffy,  Reid  &  Mehaffy,  for  appellee. 

1.  Deviations  from  and  additions  to  the  original 
plans  were  unauthorized  and  void.  52  N.  E.  479 ;  70  Id. 
801;  64  N.  W.  581;  Acts  1915,  p.  141;  50  Ark.  116;  26 
So.  70;  Black  Int.  Laws  115-119,  282-3;  Cooley  Taxation, 
p.  419;  61  N.  W.  1112. 

2.  The  assessment  for  additional  improvement  was 
void.    62  Atl.  173. 

3.  Reassessment  of  benefits  under  original  plan 
void  even  if  authority  existed.  125  Ark.  572;  119  Ark. 
196 ;  83  Id.  54 ;  86  Id.  1.  There  must  be  a  proportionate 
increase  of  benefits.  68  Ark.  376 ;  60  111.  19 ;  48  N.  E.  1 55 ; 
109  Id:  823 ;  69  So.  486 ;  147  N.  W.  808,  and  others. 

SMITH,  J.  This  cause  was  heard  upon  an  agreed 
statement  of  facts,  the  material  portions  of  which  are 
as  follows:  Road  District  No.  1  of  Grant  County,  was 
created  by  Act  No.  48  of  the  Acts  of  1915,  p.  136,  and  soon 
after  its  passage,  the  commissioners  therein  named  met, 
organized  and  formed  the  necessary  plans  for  the  con- 
struction of  the  improvement  contemplated  in  said  act, 
and  after  deciding  to  make  the  improvement,  they  ap- 
pointed the  assessors,  and  after  furnishing  them  the  esti- 
mated cost  of  said  improvement,  caused  said  assessors 
to  make  the  required  assessment  of  benefits  to  accrue  to 
the  several  pieces  of  property  within  the  district  provided 
for  in  said  act.  The  estimated  cost  was  fixed  at  about 
$163,000,  to  cover  the  cost  of  construction  and  incidental 
expenses,  and  upon  this  basis  the  benefits  were  fixed  at 
$319,324,  upon  which  bonds  were  issued  amounting  to 
$175,000,  and  sold  for  approximately  $163,000  cash.  In 
1917  the  commissioners  ordered  the  assessors  to  reassess 
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said  lands,  and  the  assessors  met  and  adjusted  some  as- 
sessments of  individnals  and  also  raised  the  entire  as- 
sessmenty  making  abont  $64,000  additional  increase.  This 
assessment  was  tnmed  over  to  the  chairman  of  the  board, 
who  gave  the  notice  thereof,  the  sufficiency  of  which  was 
questioned  in  the  court  below  but  which  does  not  appear 
to  be  questioned  here. 

The  benefits  first  assessed  against  said  lands 
amounted  to  $319,324,  and  bonds  were  issued,  which, 
with  the  interest  thereon,  will  amount  to  approximately 
$300,000.  The  original  estimate  of  the  cost  of  the  con- 
struction of  the  road  prior  to  the  letting  of  the  contract, 
and  upon  which  the  first  assessment  of  benefits  was 
based,  was  $148,000.  The  contract  was  let  upon  unit 
prices,  so  much  for  each  item,  and  totaled  $150,555.43, 
based  upon  the  estimated  quantities.  The  plans  were 
subsequently  changed  to  provide  for  steel  and  concrete 
bridges,  in  place  of  wooden  bridges,  at  an  increased  cost 
of  $25,700.  The  amount  of  earth  taken  exceeded  the  orig- 
inal estimate  $4,652.  The  cost  of  gravel  was  reduced 
$8,614,  and  the  cost  of  culverts  greater  by  $600.  The 
original  contract  for  the  road  complete  was  let  for  $154,- 
749,  but  this  contract  was  for  wooden  bridges,  and  not  for 
steel  and  concrete.  The  amount  paid  or  to  be  paid  for 
all  engineering  dharges  is  5  per  cent,  of  the  cost  of  con- 
struction, or  about  $8,250,  and  about  $3,000  have  been 
spent  in  court  costs  and  attorney's  fees  in  suits  brought 
against  the  district  and  $2,500  have  been  paid  for  demur- 
rage on  cars  of  gravel.  The  benefits  as  originally  as- 
sessed amounted  to  about  $2.65  per  acre,  and  the  reas- 
sessment will  make  this  average  $3.20. 

The  actual  cost  of  the  steel  bridges,  as  constructed, 
in  place  of  wooden  bridges,  as  originally  specified,  was 
$39,200.80.  The  construction  of  the  road  has  already  cost 
$156,778.76,  and,  when  completed,  will  cost  approximately 
$165,150,  exclusive  of  engineering,  legal  and  contingent 
expenses. 

An  additional  agreed  statement  of  facts  was  entered 
into,  in  which  it  was  recited  that  the  assessors  assessed 
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the  benefits  of  the  lands  in  said  district  in  1915,  upon 
which  taxes  have  been  collected  for  two  years,  and  on 
said  lands  bonds  have  been  issued  in  the  sum  of  $175,000. 
**That  in  1917,  the  said  commissioners  ordered  the  as- 
sessors to  reassess  said  lands,  and  the  assessors  did  meet 
and  adjusted  some  assessments  of  individuals,  and  raised 
the  entire  assessment,  making  about  $64,000  additionaL 
•  *  *  It  is  also  agreed  that  bonds  issued  in  the  sum  of 
$175,000  run  for  twenty  years,  at  6  per  cent,  interest  per 
annum,  and  that  the  total  benefits  first  assessed  against 
said  land  equal  about  $319,000,  and  that  the  bonds  as  is- 
sued, together  with  the  interest  thereon,  will  equal  ap- 
proximately $300,000.'' 

Appellee  sought,  and  obtained,  an  injunction  against 
the  increased  assessments,  and  this  appeal  has  been 
prosecuted  to  review  that  action  of  the  court  below. 

A  number  of  questions  are  discussed  in  the  briefs,  but 
they  are  all  answered  when  we  answer  the  questions  asked 
by  one  of  the  appellees  in  his  brief.    These  questions  are  : 

**One.  Does  Act  No.  48,  of  1915,  provide  specifically 
for  a  reassessment  of  additional  benefits  in  any  sum  for 
any  purpose,  after  the  first  general  assessment  has  been 
made  and  bonds  thereon  have  been  issued  and  soldt 

**Two.  Is  the  said  reassessment  leased  upon  bene- 
fits due  to  the  superior  quality  of  the  improvements  made 
or  is  it  not  for  the  purpose  of  raising  money  to  supply 
deficiencies  caused  from  bad  management  in  the  pourse 
of  construction  and  maintenance  of  said  roadt 

*' Three.  Is  it  not  true  that  if  said  commissioners 
have  power  to  make  the  present  attempted  reassessment, 
they  could  create  a  condition  at  their  own  volition,  any 
time,  for  another  assessment  regardless  of  actual  neces- 
sity for  itt 

*^Four.  Would  not  the  attempted  reassessment  be 
confiscatory  if  same  exceeds  the  benefits  to  properties 
in  the  districts 

It  is  apparent  that  the  first  question  is  at  once  the 
important  one  and  the  difficult  one. 
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(1)  This  is  a  proceeding  under  a  special  act  which 
gives  the  commissioners  there  constituted  certain  powers 
and  imposes  upon  them  certain  duties.  Necessarily,  said 
commissioners  have  only  such  powers  as  are  there 
granted,  and  can  discharge  only  such  duties  as  are  there 
enjoined  by  the  express  terms  of  the  act,  or  by  necessary 
implication  from  its  provisions.  The  Legislature  might 
have  prescribed  the  plans  for  this  improvement,  and, 
had  it  done  so,  no  discretion  would  have  abided  in  the 
commissioners.  These  plans  could  have  been  executed, 
and  no  other.  A  wide  discretion,  however,  was  vested 
in  the  commissioners,  subject  only  to  the  approval  of  the 
county  court  of  Grant  County,  and  we  must  assume,  in 
the  absence  of  any  stipulation  to  the  contrary,  that  this 
approval  has  been  duly  obtained.  Section  2  of  the  act 
recites  that  the  district  is  organized  for  the  purpose  of 
improving  that  part  of  the  Pine  Bluff,  Sheridan  and  Hot 
Springs  road,  lying  in  Grant  County.  The  terminii  of 
the  road  in  Grant  County  are  fixed,  and  also  its  approxi- 
mate course  and  direction.  It  is  then  provided  in  section 
2  that  *'said  highway  is  to  be  constructed  of  macadam 
or  of  such  other  material  as  the  commissioners  may  deem 
best,  and  they  are  authorized  to  build  such  bridges  and 
culverts  as  they  may  find  desirable.  Any  bridges  built 
shall  be  built  as  approved  by  the  said  county  court." 

Section  10  of  the  act  provides  that  ''The  said  asses- 
sors shall  make  their  assessment  at  such  times  as  they 
may  be  directed  to  do  so  by  the  board  of  commissioners, 
and  shall  place  in  the  hands  of  the  president  of  the  board 
of  commissioners  their  report  of  said  assessment,  there- 
upon the  president  of  the  board  shall  cause  a  notice  to 
be  published  •  ♦  ♦ ;  that,  after  said  notice  shall  have 
been  given,  the  assessors  shall  meet  at  the  place  named 
in  said  notice  on  the  day  mentioned  therein,  and  shall 
hear  any  complaint  of  landowners  and  persons  interested 
and  adjust  any  errors  or  wrongful  assessment  and  their 
assessments  as  adjusted  shall  be  the  assessment  of  said 
road  improvement  district  until  the  next  assessment 
shall  have  been  ordered  by  the  board  of  commissioners." 
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It  is  provided  in  section  11  of  the  act  that  **The  com- 
missioners may  require  the  assessors  to  revise  their  as- 
sessment not  oftener  than  once  per  annnm,  increasing  or 
diminishing  the  assessment  against  particular  pieces  of 
property  as  justice  requires;  provided,  that  the  total 
amount  of  benefits  shall  not  be  diminished  if  the  dis- 
trict shall  have  borrowed  money  or  incurred  indebtedness. 
Notice  of  the  revised  assessment  shall  be  given,  as  in  case 
of  the  original  assessment,  and  it  shall  be  equalized  in 
the  same  manner/' 

It  is  provided  in  the  act  that  the  commissioners  shall 
make  their  plans,  and  submit  them  to  the  county  court  for 
its  approval,  and,  when  this  approval  has  been  obtained, 
that  they  shall  cause  the  assessors  to  assess  the  benefits. 

(2)  It  must  necessarily  be  true  that  the  making  and 
approval  of  the  plans  must  precede  the  assessment  of 
benefits,  because  the  assessors  must  have  in  mind  the  im- 
provement which  the  property  owners  will  get  when  the 
improvement  has  been  constructed.  Plans  were  made, 
and  were  approved,  and  benefits  assessed,  and  a  portion 
thereof  collected,  before  the  improvement  was  entirely 
completed.  Before  its  completion  the  commissioners  de- 
cided to  change  the  plans  of  the  uncompleted  part,  calling 
for  wooden  bridges,  to  concrete  and  steel  bridges,  and 
we  think  they  had  the  right  so  to  do.  Certainly,  in  the 
first  instance,  the  commissioners  could  have  adopted 
plans  calling  for  concrete  and  steel  bridges,  rather  than 
for  wooden  ones.  The  act  unquestionably  gave  them  this 
discretion,  subject,  of  course,  to  the  approval  of  the 
county  court.  They  adopted  one  kind,  and  changed  to 
another,  but  they  made  this  change  before  the  execution 
of  their  first  plan. 

(3)  We  do  not  have  here  the  question  of  the  right 
of  commissioners  to  execute  one  plan,  and  to  thereafter 
enter  upon  the  execution  of  another  plan.  Once  their 
plans  had  been  executed,  their  power  has  been  exhausted. 
But  we  see  nothing  in  the  act  which  is  designed  or  in- 
tended to  require  the  commissioners  to  execute,  without 
change,  a  plan  once  adopted.    Indeed,  as  we  construe  the 
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act,  the  legislative  intent  is  against  this  construction.  The 
right  and  duty  of  the  commissioners  to  require  the  as- 
sessors to  change  and^  revise  their  assessments  contem- 
plates the  possibility  of  changes  in  the  plan  which  will 
work  a  change  in  the  betterments  received  by  the  indi- 
vidual land  owners.  To  hold  otherwise  would  be  to  de- 
prive the  commissioners  of  any  benefit  derived  from  the 
experience  obtained  by  them  in  the  prosecution  of  their 
duties.  The  wisdom  of  the  change  is  not  questioned,  and 
we  are  concerned  only  with  the  question  of  authority. 
It  must  necessarily  be  true  that  the  more  permanent  the 
improvement,  the  greater  the  benefit  to  be  derived  from 
its  construction,  and  it  is  a  matter  of  common  knowledge 
that  steel  and  concrete  bridges  will  be  more  durable  than 
wooden  bridges,  and  if  this  is  true,  greater  benefits 
will  be  derived  from  the  construction  of  the  more  dura- 
ble improvement  than  would  be  derived  from  the  one  less 
durable.  Before  these  bridges  were  constructed,  the  plan 
for  their  construction  was  changed,  and  the  assessment 
here  questioned  was  made  after  this  revision  of  the  plans, 
and  having  changed  these  plans,  it  was  right  and  proper 
that  the  commissioners  should,  pursuant  to  the  portion 
of  section  11  quoted  above,  require  the  assessors  to  so 
revise  their  assessment  as  to  take  into. account  the  in- 
creased value  of  th6  property  resulting  from  the  changes 
made.  The  act  provides  for  appeals  on  the  part  of  prop- 
erty owners  who  are  dissatisfied  with  the  assessment  of 
their  benefits,  and  we  must  assume,  under  the  state  of 
the  record  here,  that  these  benefits  were  properly  as- 
sessed if  the  authority  for  making  the  change  exists  in 
the  act. 

(4)  Question  Two  asked  by  appellee  is  one  which 
was  properly  cognizable  by  the  assessors  in  making  the 
assessment.  If  said  reassessment  was  not,  in  /act,  based 
upon  the  benefits  due  to  the  superior  quality  of  the  im- 
provements made,  the  assessment  could  have  been  de- 
feated upon  a  showing  to  that  eflFect  without  reference 
to  the  question  of  the  authority  of  the  commissioners  to 
order  the  reassessment  made. 
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(5)  In  answer  to  the  third  question,  it  may  be  said 
that  the  commissioners  have  no  power  to  create  a  con- 
dition, of  their  own  volition,  at  any  time,  which  makes 
an  assessment  necessary,  regardless  of  the  necessity  for 
it.  They  can  only  make  such  changes  in  the  assessments 
as  are  required  to  make  the  assessment  on  any  particular 
piece  of  land  conform  to  the  benefits  received  by  that 
piece  of  land. 

(6)  As  an  abstract  proposition  of  law,  the  fourth 
question  must  be  answered  in  the  affirmative,  for  there 
is  written  into  all  proceedings  of  this  character  the  limi- 
tation that  the  cost  of  the  improvement  shall  never  ex- 
ceed the  benefit  to  be  derived  by  the  properties  upon 
which  that  cost  is  imposed.  But  the  question  asked  is  an 
abstract  one  as  applied  to  the  facts  of  this  record.  The 
assessors  have  found,  and  have  reported,  that  the  change 
of  plans  will  result  in  an  increased  betterment  to  the 
property  and  in  a  sum  which  exceeds  by  a  very  safe  mar- 
gin the  total  cost  of  the  improvement  when  made  in  con- 
formity with  the  altered  plans. 

It  follows,  from  what  we  have  said,  that  the  com- 
missioners had  the  authority  to  make  the  change  in  the 
plans  which  they  have  made,  and  to  direct  the  assessors 
to  make  an  assessment  conforming  thereto  and  that  there 
are  betterments  assessed  which  exceed  the  cost  of  the 
improvements,  aad  it  follows,  therefore,  that  the  court 
below  should  not  have  granted  the  injunction  prayed  for 
restraining  the  change  made  in  the  plans  of  the  assess- 
ment. 

The  decree  of  the  court  below  to  that  effect  is,  there- 
fore, reversed  and  the  cause  will  be  remanded  to  the  court 
below  with  directions  to  dissolve  the  injunction. 

Hart,  J.,  dissents. 
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MissouBi  State  Life  Insurance  Company  v.  Fby. 
Opinion  delivered  October  1,  1917. 

Life  insubance— lapse  of  poucy. — ^A  policy  of  life  insurance  held 
forfeited  for  failure  to  pay  premiums,  and  not  to  be  kepi  alive  by 
a  provision  for  automatic  extension. 

Appeal  from  Clay  Circuit  Court,  Eastern  District; 
W.  J.  Driver,  Judge ;  reversed. 

L.  Hunter  and  Pettit  <&  Pettit,  for  appellant. 

1.  The  policy  lapsed  on  March  2,  1916.  Deceased 
had  borrowed  its  entire  loan  value  in  September,  1915. 

2.  Premium  notes  for  entire  amount  could  not  be 
accepted. 

3.  There  wis  no  automatically  continued  term  in- 
surance. 

4.  The  policy  was  not  continued  in  force  by  its  para- 
graphs styled  *'Cash  Loans"  and  *' Table  of  Loan 
Values."  The  insured  was  in  default.  62  Oh.  St.  385. 
See  also,  122  Ark.  223. 

5.  The  case  in  125  Ark.  372  is  not  analogous.  The 
policy  was  abandoned.  109  Ark.  17 ;  96  Fed.  796 ;  4  L.  R. 
A.  (N.S.)  870;  178  U.S.  345. 

6.  The  policy  was  forfeited.  112  Ark.  171;  104  Id. 
288. 

W.  E.  Spence,  for  appellee. 

There  was  no  indebtedness  on  February  2, 1916.  The 
policy  had  a  cash  value  of  $104.  Under  the  cash  value  on 
loan  value  classes  the  policy  was  still  in  force.  See  139 
S*  W.  151,  2  Bacon  on  Life  &  Ace  Ins.  481.  There  was 
a  reserve  sufficient  to  pay  the  premium  and  the  judgment 
is  right 

HUMPHREYS,  J.— Appellee  instituted  suit  in  the 
Eastern  District  of  Clay  County  against  appellant,  seek- 
ing to  recover  $1,000,  20  per  cent,  penalty  and  a  reason- 
able attorney  *8  fee  on  a  life  insurance  policy  issued  by 
appellant  to  her  husband,  R.  M.  Fry,  on  the  12th  day  of 
April,  1909,  in  which  she  was  named  as  beneficiary.    Ap- 
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pellant  denied  liability  under  the  terms  of  the  policy.  The 
cause  was  tried  by  the  court  sitting  as  a  jury  upon  the 
pleadings  and  an  agreed  statement  of  facts.  Appellee 
recovered  judgment  for  $1,000  and  interest,  less  $104  and 
interest  for  money  loaned  by  appellant  to  her  husband  on 
the  policy;  a  statutory  penalty  of  $120  and  an  attorney's 
fee  of  $100  and  costs.    The  cause  is  here  on  appeaL 

The  only  question  presented  by  the  appeal  is  whether 
under  the  terms  of  the  poli<^  there  was  an  equity  or  re- 
serve fund  due  the  policy  holder,  R.  M.  Fry,  on  the  2d 
day  of  February,  1916,  subject  to  the  payment  of  the 
premium  then  due,  so  as  to  prevent  a  forfeiture  of  the 
policy.  The  premium  was  not  paid  by  Fry  either  at  that 
time  or  during  the  period  of  grace,  and  under  the  for- 
feiture clause,  appellant  canceled  the  policy.  R.  M.  Fry 
died  a  short  time  after  the  policy  was  declared  forfeited 
and  had  never  availed  himself  of  the  opportunity  to  rein- 
state it.  The  clauses  in  the  policy  bearing  upon  the  issue 
involved  are  as  follows: 

'*No.  39482.  Missouri  State  Life  Insurance  Com- 
pany agrees  to  pay  one  thousand  dollars  immediately 
upon  proof  of  death  of  George  W.  Fry,  the  insured,  to 
Martha  A.  Fry,  wife  of   the    insured,    and   beneficiary 

•      •      m  jj 

''This  insurance  is  granted  in  consideration  of  the 
application  heref or,  which  is  hereby  made  a  part  of  this 
contract,  and  of  the  payment  in  advance  of  thirty-one 
and  85-100  dollars,  being  the  premium  for  term  insurance 
for  the  first  policy  year  ending  on  the  2d  day  of  Feb- 
ruary, 1910.  After  the  first  policy  year,  the  insurance 
will  be  continued  as  whole  life  insurance  upon  the  pay- 
ment, of  the  annual  premium  of  thirty-one  and  85-100 
dollars  on  or  before  the  second  day  of  February  in  every 
year  during  the  continuance  of  this  policy.'' 

**  Premiums  may  be  paid  annually,  semi-annually  or 
quarterly,  in  advance,  in  acordance  with  the  company's 
table  of  rates  applicable  hereto,  and  the  company  will 
allow  a  change  from  one  to  another  of  such  modes  of  pay- 
ment upon  the  insured's  written  request  therefor    on 
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the  company's  form;  should  the  insured  not  survive  to 
complete  premium  payments  for  the  current  policy  year, 
the  amount  necessary  for  such  completion  will  be  de- 
ducted from  the  amount  payable  at  death.'' 

'*A11  premiums  are  payable  in  advance,  either  at  the 
home  oflSce  of  the  company  in  St.  Louis,  Missouri,  or  to 
an  agent  of  the  company,  upon  delivery  of  a  receipt 
signed  by  the  president  or  secretary  and  countersigned 
by  the  authorized  agent.  If  any  premium  is  not  paid  on 
the  date  when  due^  this  policy  shall  cease  and  determine, 
except  as  hereinafter  provided." 

''This  policy  is  nonforfeitable  from  date  of  issue,  as 
follows : 

''If  any  premium  after  the  first  is  not  paid  on  the 
date  when  due,  the  insurance  will  continue  in  force  from 
such  due  date  for  the  term  of  one  month,  which  is  the 
period  of  grace  allowed  hereunder,  without  interest 
charge,  in  the  payment  of  any  such  premium  and  after  the 
first  policy  year,  if  a  premium  is  not  paid  within  the 
period  of  grace,  insurance  will  automatically  continue  as 
term  insurance  for  the  face  amount  hereof  for  a  further 
term,  the  total  term  of  continued  insurance,  including  the 
period  of  grace,  granted  at  completion  of  any  policy  year 
being  specified  in  the  table  below." 

"The  aforesaid  automatic  term  insurance  shall  be 
without  participation  in  profits,  cash  or  loan  values  or 
further  payment  of  premiums.  The  aforesaid  paid-up 
life  policy  shall  be  without  participation  in  profits." 

TABLE  OF  NONFORFEITURE  VALUES. 


At  completion 

Term  of 

.  of  policy 

continued 

Paid-up 

year 

insarance 

Life 

Cash 

the 

Yrs. 

Mos. 

Policy 

Value 

1st 

0 

2 

$      • 

$      • 

• 

• 

• 

• 

85. 

6th 

7 

10 

169. 

104. 

7th 

• 

9 

• 

0 

• 

201. 

• 
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**The  foregoing  table  and  provisions  pertaining 
thereto  are  based  upon  the  assumption  that  there  is  no 
indebtedness  to  the  company  on  this  policy.  K  there  is 
such  indebtedness^  the  cash  value  will  be  diminished 
thereby,  the  amount  of  paid-up  life  policy  reduced  in  the 
ratio  of  the  indebtedness  to  the  cash  value^  and  the  term 
of  continued  insurance  changed,  without  endorsement 
hereon,  to  that  term  for  which  the  cash  value  less  the  in- 
debtedness will  carry  the  face  amount  hereof  at  net  sin- 
gle premium  term  rates,  by  the  standard  herein  named, 
for  the  attained  age  of  the  insured;  but  the  insurance 
shall,  in  any  event,  continue  in  force  for  the  period  of 
grace  herein  above  provided.'* 

''If  any  premium  is  not  paid  on  the  date  when  due, 
or  within  the  period  of  grace,  and  this  policy  has  not 
been  surrendered,  the  company  will  reinstate  the  policy 
as  of  said  due  date  at  any  time  thereafter,  upon  evidence 
of  insurability  satisfactory  to  the  company  and  payment 
of  all  arrears  of  premiums  with  interest,  together  with 
the  payment,  or  reinstatement,  of  any  indebtedness  on 
this  policy  on  said  due  date,  with  interest.*' 

**At  any  time  after  the  first  policy  year  and  while 
this  policy  is  in  full  force,  the  insured  can  borrow  from  the 
company  on  the  sole  security  of  this  policy,  properly  as- 
signed to  and  deposited  with  the  company,  any  sum  within 
the  loan  value  specified  in  the  table  below,  from  which 
loan  value  any  indebtedness  hereon  and  any  unpaid 
premiums  for  the  current  policy  year  will  first  be  de- 
ducted. The  company  shall  furnish  the  form  for  the  as- 
signment required  hereunder  and  upon  completion  of  the 
loan  will  issue  its  ofl5cial  certificate  of  deposit  of  the 
policy.  Such  assignment  and  deposit  of  the  policy  will  be 
waived,  if  the  loan  be  endorsed  hereon  by  the  company 
and  a  proper  certificate  of  loan  furnished  by  the  insured, 
form  for  which  the  company  shall  provide.  Interest,  at 
a  rate  not  to  exceed  6  per  cent,  per  annum,  will  be  col- 
lected out  of  the  amount  of  the  loan  to  the  end  of  the 
current  policy  year,  and  thereafter  be  payable  annually 
in  advance.    Failure  to  repay  any  such  loan,  or  to  pay 
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interest  thereon^  shall  not  avoid  this  policy,  unless  the 
total  indebtedness  hereon  to  the  company  shall  equal  or 
exceed  the  reserve  on  this  policy  at  the  time  of  such  fail- 
ure, nor  until  one  month  after  notice  shall  have  been 
mailed  by  the  company  to  the  last  known  address  of  the 
insured  and  of  the  assignee,  if  any.'* 

TABLE  OF  LOAN  VALUES. 
After 
expiration 
of  policy 

year  the  Loan  Value 

1st  $16 

6th  104 

7th  122 

''This  policy  is  issued  with  the  express  understand- 
ing that  the  insured  may,  without  the  consent  of  the  bene- 
ficiary, receive  every  benefit,  exercise  every  right  and 
enjoy  every  privilege  conferred  on  the  insured  by  this 
policy.  *' 

The  judgment  below  was  rendered  upon  the  theory 
that  on  February  2, 1916,  there  was  an  $18  loan  value  on 
the  policy  in  favor  of  the  policy  holder,  which  should  have 
been  applied  to  the  payment  of  interest  on  the  loan  and  a 
quarterly  payment  on  the  premium,  which  would  have 
extended  the  policy  beyond  April  17,  the  date  R.  M.  Fry 
died.  Fry  had  paid  the  premium  annually  in  the  past. 
He  had  never  availed  himself  of  the  privilege  to  pay  the 
premiums  either  quarterly  or  semi-annually.  He  had 
borrowed  the  entire  loan  value  of  his  policy  on  September 
24, 1915,  which  absorbed  the  entire  cash  value  of  the  pol- 
icy until  February  2,  1916.  On  that  date,  there  was  no 
cash  value  in  the  policy  subject  to  the  payment  of  all  or 
a  part  of  the  premium  for  the  current  year.  Neither  was 
there  any  available  loan  value  because  the  increased  value 
for  the  current  year  was  contingent  upon  the  payment  of 
the  annual  dues,  original  loan  and  interest  for  the  current 
year.    Fry  made  an  application  to  borrow  enough  money 
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on  his  policy  to  pay  the  entire  premium  for  the  current 
year.  He  was  unwilling  to  borrow  less,  and  rather  than 
accept  less,  elected  to  surrender  his  policy  which  lapsed 
on  March  2, 1916.  It  seems  to  us  there  is  no  warrant  in 
the  contract  for  the  claim  that  the  policy  automatically 
continued  for  at  least  three  months  when  it  is  evident 
that  the  full  cash  value  of  the  policy  on  February  2, 1916, 
had  been  absorbed  by  a  loan  of  an  equal  amount  from  the 
company  to  Fry.  The  phrase,  cash  value,  and  not  loan 
value,  is  used  in  the  contract  with  reference  to  Automatic 
Continued  Term  Insurance.  But  even  if  loam,  value  had 
application  to  automatic  continued  term  insurance  in  the 
contract,  it  must  necessarily  have  reference  to  the  avail- 
able loam,  value.  The  increased  loam  value  would  not 
have  been  available  until  the  policy  holder,  Fry,  had  paid 
the  premium  on  February  2,  1916,  for  the  current  year. 
This  he  never  did.  The  increased  loan  value,  had  it  been 
available,  was  only  suflScient  in  amount  to  pay  the  inter- 
est on  the  loan  and  to  pay  three  months^  premium.  Fry 
never  made  application  to  borrow  this  amount,  nor  had 
he  made  application  in  accordance  with  the  terms  of  the 
contract  to  pay  the  premium  quarterly  instead  of  annu- 
ally. His  failure  in  these  respects  clearly  prevented  his 
beneficiary  from  claiming  an  automatic  extension  or  con- 
tinuation of  the  policy  beyond  the  period  of  grace  pro- 
vided in  the  contract. 

Under  our  construction  of  the  contract,  it  was  error 
to  render  judgment  for  appellee.  The  judgment  is  there- 
fore reversed  and  the  cause  dismissed 


Newman  v.  Lybband. 

Opinion  delivered  October  8, 1917. 

1.  .  Cloud  on  titia— action  to  remove— validity  of  tax 

an  action  to  cancel  a  tax  deed  as  a  cloud  on  title,  the  burden  is 
upon  the  plaintiff  to  show  that  the  tax  deed  is  void. 

2.  Cloud  on  titia— action  to  remove— sufficiency  of  evidbncb. — 
The  evidence  held  insufficient  to  warrant  the  cancellation  of  a  tax 
deed,  as  a  cloud  on  appellant's  title. 

8.  Cloud  on  title— <xbtificate  of  sheriff  and  collector— vaui^ 
itt  of  tax  imeed.^ — In  an  action  to  cancel  a  tax  deed  as  a  ckmd  on 
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title,  a  certificate  of  the  sheriff  and  collector,  that  taxes  had  been 
paid  on  the  lands  the  year  of  the  alleged  forfeiture,  is  incompe- 
tent, when  not  taken  as  a  deposition,  nor  witnesses  brought  in  to 
sustain  it,  nor  any  copy  of  the  records  offered  in  evidence. 

Appeal  from  Grant  Chancery  Court;  J.  P.  Hender- 
son, Chancellor;  affirmed. 

T.  N.  Noll,  for  appellant;  D.  E.  Waddell,  of  counseL 

1.  The  taxes  had  been  paid  and  the  tax  sale  and  deed 
were  void.  32  Ark.  386;  15  Id.  331,  336;  21  Id.  578;  37 
Id.  100;  23  Id.  375;  97  Id.  369;  22  Id.  118. 

2.  The  land  was  not  properly  described  nor  adver- 
tised. 15  Ark.  363;  21  Id.  578;  59  Id.  46;  27  S.  W.  970; 
112  Ark.  159;  Black  on  Tax  Titles,  37-8;  36  L.  R.  A.  (N. 
S.)  1063. 

The  sale  was  unauthorized  and  void.  Appellee  ac- 
quired no  title. 

E.  H.  Vance,  for  appellee. 

1.  There  was  no  competent  evidence  to  show  that 
the  taxes  had  been  paid  or  the  sale  void.  The  best  evi- 
dence is  required,  the  record  evidence,  or  a  duly  signed 
tax  receipt.  Here  there  was  nothing  but  the  certificate  of 
the  collector  as  to  what  the  records  showed.  4  Ark.  129 ; 
11/rf.  349;2  7d.  315. 

2.  The  burden  was  on  plaintiff  and  he  failed  to 
show  any  title.    76  Ark.  447 ;  96  Zrf.  251. 

STATEMENT  BY  THE  COURT. 

This  suit  was  instituted  by  the  appellant  against  the 
appellee  to  quiet  title  to  the  east  one-half  of  the  south- 
west one-quarter  of  section  22,  township  6  south,  range 
13  west,  situated  in  Grant  County,  Arkansas. 

Appellant  deraigned  title  through  a  sale  of  the  land 
upon  a  foreclosure  proceeding  of  a  certain  deed  of  trust 
had  in  the  United  States  District  Court  for  the  Eastern 
District  of  Arkansas,  in  which  the  lands  in  controversy, 
among  others,  were  sold  by  Durand  Whipple,  the  stand- 
ing master  in  chancery,  under  the  orders  of  the  court.  A 
deed  was  executed  by  Durand  Whipple,  to  the  purchaser 
at  the  sale,  which  deed  was  duly  confirmed  and  approved 
by  the  court. 
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The  appellant  alleged  that  the  appellee  had  a  clerk's 
tax  deed  to  the  lands,  executed  on  the  27th  day  of  Octo- 
ber,  1913y  which  was  regular  on  its  face  and  showed  that 
the  lands  were  forfeited  and  sold  for  non-payment  of  the 
taxes  for  the  year  1910 ;  that  the  deed  erroneously  em- 
braced the  lands  in  controversy ;  that  the  taxes  on  these 
lands  for  the  year  1910  were  paid,  and  that  therefore  the 
alleged  forfeiture  and  sale  of  the  lands  for  these  taxes 
were  void,  and  that  the  clerk's  deed  based  upon  such  for- 
feiture and  sale  was  therefore  a  cloud  upon  the  appel- 
lant's title.  He  prayed  that  such  deed  be  canceled  and 
set  aside  in  order  that  his  title  might  be  cleared  of  such 
cloud. 

The  appellee  answered,  denying  appellant's  allega- 
tions as  to  the  ownership  of  the  land,  and  set  up  title  in 
himself  by  virtue  of  his  purchase  at  a  tax  sale  had  on 
June  13, 1911,  based  on  a  forfeiture  for  the  non-payment 
of  the  taxes  for  the  year  1910,  and  the  clerk's  tax  deed 
duly  executed  to  him  under  the  law  in  pursuance  of  such 
sale  and  purchase,  which  deed  had  been  duly  recorded  and 
which  he  exhibited  to  his  answer. 

The  chancellor  found  that  there  was  no  competent 
evidence  to  prove  that  the  tax  deed  under  which  appellee 
claimed  title  was  void,  and  dismissed  the  appellant's  com- 
plaint for  want  of  equity.  Appellant  prosecutes  this  ap- 
peal. 

WOOD,  J.,  (after  stating  the  facts).  It  may  be  con- 
ceded for  the  purposes  of  this  opinion  that  if  the  appel- 
lee's tax  deed  is  void  for  the  reasons  alleged  in  appel- 
lant's complaint  that  appellant  is  the  owner  of  the  land 
and  entitled  to  the  relief  prayed.  But  the  chancellor  waa 
correct  in  holding  that  there  was  no  competent  evidence 
in  the  record  to  show  that  the  appellee's  tax  deed  was 
void.    The  tax  deed  was  regular  on  its  face. 

In  8 enter  v.  Greer,  101  Ark.  301,  302,  we  said:  ''The 
deed  of  the  clerk  of  the  county  court,  executed  substan- 
tially as  the  statute  requires,  was  prima  facie  evidence 
of  title  (Kirby's  Digest,  §  7104),  and  was  suflScient,  in 
the  absence  of  evidence  showing  that  the  tax  sale  was 
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void,  to  warrant  a  court  in  confirming  the  title  in  ap- 
pellee/' 

(1)  While  thiB  was  said  in  a  suit  to  confirm  a  tax 
title,  the  same  rule  applies  where  it  is  sought  to  cancel 
a  deed  regular  on  its  face  as  a  cloud  on  title.  Before  ap- 
pellant could  have  the  aflSrmative  relief  of  cancellation  of 
appellee's  tax  title,  prayed  for  in  his*  complaint,  the  bur- 
den was  upon  him  to  show  that  the  tax  deed  of  the  appel- 
lee was  void. 

(2)  Appellant  contended  in  the  court  below,  and 
contends  here,  that  the  tax  deed  is  void  for  the  reason  that 
the  taxes  on  the  land  in  controversy  for  the  year  1910 
were  paid.  This  he  undertakes  to  prove  in  the  following 
manner : 

0.  L.  Nail  testified,  by  deposition,  that  he  was  the 
county  clerk  of  Grant  County,  and  as  such  was  custodian 
of  the  records  of  the  county.  The  records  showed  that 
the  taxes  for  the  year  1910  were  paid.  There  is  a  for- 
feiture indication  on  the  real  estate  book  of  the  east  one- 
half  southwest  quarter  section  23-6-13,  in  the  name  of 
Fannie  Lybrand.  He  had  examined  the  record  of  tax 
receipts  for  the  year  1910,  and  it  showed  at  page  223  that 
the  taxes  on  the  east  one-half  of  the  southwest  quarter  of 
section  22-6-13  had  been  paid  for  the  year  1910  by  the 
Mercantile  Trust  Company.  He  had  examined  the  delin- 
quent land  record  for  that  year  to  see  whether  or  not  the 
land  in  controversy  was  listed  there  for  the  non-payment 
of  taxes  and  found  that  the  east  one-half  of  the  south- 
west quarter  of  either  22  or  23  was  sold  for  the  taxes  for 
the  year  1910.  He  was  asked  whether  the  figures  **22'* 
or  **23,''  whichever  it  might  have  been,  had  been  changed 
since  the  book  was  made,  and  answered,  *'It  had  been 
written  with  a  pen  section  *23'  and  changed  to  section 
*22'  by  making  a  lead  pencil  *2'  over  the  *3.' ''  Witness 
did  not  know  whetjier  the  change  was  made  before  or  af- 
ter the  sale.  The  delinquent  record  shows  that  the  deed 
was  executed  to  Lybrand  October  27,  1913. 

On  cross-examination,  the  witness  stated  that  he  had 
access  to  the  original  notice  of  land  sales  for  delinquent 
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taxes  for  the  year  1910,  and  it  showed  that  the  land  in 
controversy  was  published  as  delinquent  for  the  taxes  for 
the  year  1910 ;  that  the  record  of  sales  had  been  recorded 
with  pen  and  ink ;  that  the  number  of  the  section  had  been 
changed  with  pencil,  but  he  did  not  know  at  what  date. 
The  figure  ''3"  was  made  with  a  pen  and  the  figure  *^2'' 
with  a  pencil.  Witness  had  a  record  of  the  tax  receipts 
to  correspond  with  the  real  estate  tax  books  for  each 
corresponding  year.  The  receipt  for  the  taxes  paid  for 
the  year  1910  was  recorded  in  receipt  record  for  1910  .on 
page  223.  No  date  recorded.  It  was  recorded  on  the 
record  *' northwest  southwest  22-6-13,  320  acres  $560.00.'' 
It  is  a  matter  of  fact  from  the  records  that  the  land  in 
controversy  appears  upon  the  records  as  having  been  as- 
sessed other  tiian  the  southwest  quarter.  It  is  assessed 
separately.  The  record  of  sales  conforms,  as  it  now 
shows,  with  the  notice  of  sale  of  delinquent  land  for  the 
year  1910;  but  the  record  might  not  have  conformed  with 
such  notice  at  the  date  of  the  recording  of  the  delinquent 
list.  If  the  record  of  delinquent  lands  for  the  year  1910 
had  been  kept  according  to  the  published  notice  of  the 
land  sales  for  said  year  the  original  entry  upon  the  sales 
book  would  have  shown  east  one-half  southwest  quarter 
22-6-13,  but  the  record  is  not  kept  from  the  published  no- 
tice. It  is  made  up  from  the  list  returned  by  the  sheriflF 
for  non-payment  of  taxes.  The  record  of  delinquent  land 
for  the  year  1910,  from  which  the  witness  testified,  wit- 
ness supposes  is  a  copy  from  the  record  of  the  collector, 
made  and  filed  with  the  clerk,  but  witness  does  not  know. 
If  it  was  correctly  kept  it  would  be  a  true  copy,  and  the 
notice  of  sale  made  by  the  clerk  would  also  be  a  true  copy. 
Witness  had  not  made  a  diligent  search  through  his  office 
for  the  original  delinquent  list  of  lands  for  non-payment 
of  taxes  for  the  year  1910,  made  by  John  B.  Gean,  the 
collector  of  Grant  County.  Witness  was  deputy  clerk  at 
that  time,  but  did  not  remember  seeing  the  delinquent 
list.  He  must  have  seen  it,  however,  as  he  wrote  the  de- 
linquent record.    A  majority  of  the  records  of  lands  re- 
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turned  delinquent  for  the  year  1910,  if  not  all,  is  in  wit- 
ness' handwriting. 

John  B.  Gean  testified,  also  by  deposition,  that  he 
was  sheriff  and  collector  of  Grant  county  in  the  year  1911. 
The  real  estate  tax  record  for  the  year  1911  shows  the 
east  one-half  of  the  southwest  quarter  section  22,  town- 
ship 6  south,  range  13  west,  in  the  name  of  V.  V.  Stockton, 
as  having  been  paid  for  that  year.  On  the  real  estate 
book  it  is  marked  ^^paid''  and  shows  the  date  paid  and 
the  page  the  receipt  was  recorded  on.  If  the  taxes  were 
not  paid  on  any  tract  that  was  indicated  by  a  small  circle, 
thus  **0.*'  *'If  the  records  are  like  I  left  them,  then  if 
the  land  in  controversy  is  marked  by  figures  indicating 
the  page  upon  which  the  receipt  was  recorded  and  the 
date  of  payment  of  the  taxes  such  is  a  good  indication  that 
such  piece  of  land  did  not  forfeit. ' '  As  collector  of  Grant 
county,  when  the  owner  of  a  piece  of  land  paid  the  taxes, 
witness  always  marked  the  tract  paid  on  the  tax  book  and 
gave  the  owner  a  receipt  for  the  same.  If  the  owner  did 
not  pay  in  the  time  required  by  law  witness  returned  the 
tract  delinquent,  and  it  was  advertised  by  the  clerk  as 
such  and  witness,  as  collector,  sold  it  at  public  outcry  at 
the  courthouse,  as  provided  by  law.  And  when  a  tract 
of  land  was  sold  by  him  for  the  delinquent  taxes  he  exe- 
cuted to  the  purchaser  a  certificate  to  such  tract.  It  was 
not  his  custom  to  receive  taxes  twice  on  the  same  tract  of 
land  for  the  same  year.  Witness  had  occasion  to  examine 
the  sale  record  of  lands  sold  for  non-payment  of  taxes  for 
the  year  1910,  in  which  it  appears  that  the  land  in  con- 
troversy was  sold  to  John  W.  Lybrand,  and  in  which  it 
appears  that  the  numbers  of  the  land  in  controversy  are 
correct,  and  that  the  record  seems  to  have  been  tampered 
with.  Since  the  sale  of  the  lands  for  the  delinquent  taxes 
of  the  year  1910  witness  had  seen  his  advertisement  of 
such  lands  and  the  east  one-half  of  the  southwest  quarter 
of  section  22,  township  6  south,  range  13  west,  was  adver- 
tised as  delinquent.  Since  the  sale  of  the  lands  in  contro- 
versy the  sale  records  seem  to  have  been  tampered  with. 
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but  witness  did  not  remember  whether  it  was  changed 
from  22  to  23  or  23  to  22.  Witness'  recollection  is  that 
in  making  a  return  of  the  tract  in  controversy  he  made 
it  as  section  22-6-13.  The  delinquent  list  witness  filed 
with  the  clerk  is  correct.  Witness  does  not  know  what  it 
is.  Witness  was  asked  this  question :  **If  the  real  estate 
records  of  1910  show  the  east  one-half  of  the  southwest 
quarter  of  section  22-6-13  as  having  been  paid  on  as  re- 
quired by  law  and  the  east  one-half  of  the  southwest  quar- 
ter of  section  23-6-13  is  returned  delinquent  on  said  rec- 
ord then  your  recollection  as  to  it  being  east  one-half 
southwest  quarter  section  22,  is  wrong  is  it  not?''  and 
answered,  **I  will  just  say  that  the  delinquent  list  I  filed 
with  the  clerk  is  correct.    I  do  not  know  what  it  is." 

Now  if  the  taxes  were  paid  on  the  land  in  controversy 
for  the  year  1910,  the  above  testimony  shows  that  there 
was  an  original  tax  receipt  issued  showing  such  payment 
and  a  record  made  of  this  receipt,  and  the  appellant 
does  not  show  that  the  original  tax  receipt  was  lost  or 
destroyed  or  that  it  was  beyond  his  power  to  produce 
same  in  evidence.  There  is  copied  into  the  transcript 
what  purports  to  be  a  tax  receipt  for  the  taxes  of  the  year 
1910,  showing  payment  by  the  Mercantile  Triist  Com- 
pany, but  this  purported  receipt  is  not  signed  by  the 
collector  and  is  nowhere  in  the  testimony  identified  as 
the  original  tax  receipt  or  as  a  correct  copy  thereof.  In 
fact,  this  purported  tax  receipt,  for  the  purposes  of  proof, 
is  of  no  more  probative  force  than  a  blank  piece  of  paper, 
and  cannot  be  considered. 

Neither  the  tax  records  nor  any  authenticated  copies 
thereof  were  filed  and  brought  into  the  record  as  a  part 
of  the  evidence  of  the  witnesses  who  testified  about  them. 

(3)  The  only  other  evidence  in  regard  to  the  pay- 
ment of  the  taxes  found  in  the  record  is  a  certificate  of 
the  sheriff  and  collector  to  the  effect  that  he  had  examined 
the  tax  records  in  his  office  for  the  years  1903  to  1910, 
inclusive,  and  that  they  showed  that  the  taxes  on  the 
lands  in  controversy  were  regularly  paid  for  each  of  said 
years,  and  that  the  lands  were  not  returned  delinquent 


Digitized  by  VjOOQIC 


ABK.]  Band  v.  Walton.  431 

for  the  non-payment  of  taxes  for  the  year  1910,  and  were 
not  marked  delinquent  on  the  real  estate  record.  But 
the  chancellor  found  that  the  witnesses  were  not  brought 
into  court;  that  the  certificate  was  not  taken  as  a  deposi- 
tion; that  no  notice  was  given  to  the  defendant  when  it 
was  made;  that  it  was  not  sworn  to,  and  that  in  such 
certificate  he  made  no  profert  of  the  record  itself  or 
presented  any  certified  copies  of  the  record  about  which 
he  testified.  The  chancellor  correctly  held,  upon  these 
findings,  that  the  certificate  was  incompetent  to  be  con- 
sidered as  evidence  in  the  cause. 

All  this  testimony  of  the  clerk  and  sheriff  was  duly 
objected  to  when  it  was  offered  as  being  incompetent  and 
the  court  correctly  ruled  that,  in  the  form  presented,  it 
was  incompetent. 

There  being  no  competent  evidence  in  the  record  to 
warrant  the  cancellation  of  appellee's  deed  it  follows 
that  the  trial  court  was  correct  in  so  holding  and  its 
decree  is  therefore  afl5rmed. 


Band  v.  Walton. 
Opinion  delivered  October  8,  1917. 

LaBOBER'8  UENS — ^WORK  IN  MAKING  CHOP  —  ABANDONMENT.  —  One    W. 

agreed  to  make  a  crop  for  appellant,  and  W.'s  wife,  appellee,  ren- 
dered him  assistance  in  maldng  the  crop.  In  midseason  W.  and 
appellee  fell  into  a  quarrel,  and  without  fault  on  appellant's  part 
abandoned  the  crop.  Appellee  sought  to  fix  a  laborer's  lien  upon 
the  crop.  Held,  under  Kirby's  Digest,  I  6028,  appellee  could  not 
maintain  her  claim  for  a  lien. 

Appeal  from  Lonoke  Chancery  Court ;  John  E.  Mar- 
tineau,  Chancellor;  reversed. 

Phil  McNemer,  for  appellant. 

1.  Abandonment  by  a  share-cropper  causes  him  to 
lose  all  interest  in  the  crop.  87  Ark.  328;  8  R.  C.  L.  373, 
par.  19;  25  Ark.  327;  34  Id.  182;  39  Id.  286;  48  Id.  266; 
79  Id.  427. 
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Abandonment  of  crop  is  forfeiture  of  interest.  24 
Cyc.  1472  (f) ;  8  E.  C.  L.  365,  par.  10,  n.  6;  77  S.  E.  933; 
93  N.  C.  47;  28  N.  W.  121;  57  Ala.  581;  50  Oregon  81; 
Tiedeman  on  Real  Prop.  206,  par.  160;  12  Cyc.  981;  77 
S.  E.  933;  Kirby's  Digest,  §  5028;  Kirby  &  Castle's 
Digest,  §  5958;  87  Ark.  330. 

Trimble  &  Williams,  for  appellees. 

1.  The  burden  was  on  appellants  to  show  that  Wal- 
ton left  the  crop  without  good  cause.  Appellee  and  her 
children  left  under  duress.    Kirby 's  Digest,  §  5028. 

Appellee  complied  with  the  laborers'  lien  statute. 
71  Ark.  337.  There  was  no  forfeiture  by  abandonment. 
34  Ark.  182  is  not  applicable.    The  decree  is  right. 

HART,  J.  On  the  8th  day  of  August,  1916,  Mary 
Walton  instituted  this  action  in  the  chancery  court 
against  J.  C.  Rand  and  O.  Moreland.  She  alleged  in  her 
bill  that  her  husband,  herself  and  their  children  had 
planted  and  worked  a  crop  on  the  land  of  the  defendant, 
Rand,  until  July  17,  1916,  and  asked  that  an  accounting 
be  had  of  her  interest  in  said  crop.  On  the  day  the  cause 
came  on  for  hearing  she  filed  an  amendment  to  her 
complaint  in  which  she  asked  that  she  be  entitled  to  a 
laborers'  lien  on  the  crop  referred  to  in  her  original  com- 
plaint.   The  facts  are  as  follows: 

0.  Moreland  was  overseer  for  J.  C.  Rand  on  his  f aim 
in  Lonoke  County,  Arkansas.  He  made  a  contract  with 
Robert  Walton  whereby  Rand  agreed  to  furnish  Walton 
with  land,  team,  implements,  etc.,  and  Walton  agreed  t^ 
cultivate  the  land  for  one-half  of  the  crop.  Pursuant  to 
this  contract  Walton  planted  the  crop  on  the  farm  of 
Rand  and  worked  it  until  about  the  middle  of  July,  1916. 
At  this  time  he  had  a  quarrel  with  his  wife  and  one  of 
their  daughters.  The  wife  and  daughters  first  left  the 
place  and  then  Robert  Walton  also  left.  He  has  not  been 
back  since  that  time. 

Mary  Walton,  his  wife,  and  one  of  their  children  tes- 
tified that  they  had  performed  services  in  planting  and 
growing  the  crop  and  that  Robert  Walton  had  promised 
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them  a  part  of  the  crop  for  theit  services.  After  these 
parties  left.  Band  hired  hands  to  work  out  the  crop  and 
gather  it.  There  was  a  surplus  left  after  paying  these 
expenses.  It  was  the  contention  of  Band  that  Walton 
and  his  wife  forfeited  all  interest  in  the  crop  by  volun- 
tarily abandoning  it.  On  the  other  hand,  it  is  the  con- 
tention of  Mary  Walton  that  the  crop  became  so  ad- 
vanced by  the  labor  of  her  husband  and  herself  that 
their  labor  had  been  a  material  value  to  the  landlord 
and  that  they  did  not  forfeit  their  share  of  the  crop. 

The  court  found  in  favor  of  Mary  Walton  and  the 
case  is  here  on  aj^peal. 

This  court  has  decided  that  when  a  land  owner  agrees 
to  furnish  a  laborer  with  land,  teams,  implements,  etc., 
and  the  laborer  agrees  to  cultivate  the  land  for  one-half 
of  the  crop,  this  establishes  the  method  whereby  the 
laborer  is  to  be  paid — that  his  wages  are  to  be  paid  in 
part  of  the  crop  instead  of  money.  Gardenhire  v.  Smith, 
39  Ark.  280;  Hammock  v.  Creekmdre,  48  Ark.  266,  and 
Bourland  v.  McKnight,  79  Ark.  427. 

In  8  B.  C.  L.,  page  377,  Sec.  24,  it  is  said  that  the 
general  rule  is  that  a  share-cropper  forfeits  all  interest 
in  the  crop  by  voluntarily  abandoning  it  without  reason- 
able cause,  but  that  a  different  rule  would  apply  if  the 
abandonment  was  due  to  some  just  cause.  This  rule  is 
based  on  the  fact  that  the  contract  is  an  entire  contract 
and  if  the  laborer  has  performed  a  part  of  it,  and  without 
legal  excuse  and  against  the  consent  of  the  land  owner, 
has  refused  to  perform  the  remaining  part,  he  cannot 
recover  anything  for  the  part  performed.  On  the  other 
hand,  it  is  contended  by  counsel  for  appellee  that  where 
the  laborer  has  finished  or  nearly  finished  the  work  of 
growing  the  crop  that  he  does  not  forfeit  all  his  share 
of  the  crop,  but  he  only  submits  to  such  deduction  from 
his  share  as  would  compensate  the  landlord  for  the  injury 
inflicted  by  the  breach. 

We  need  not  consider  which  of  these  contentions  is 
correct,  for  we  have  a  statute  governing  cases  of  this 
kind.    Section  5027  of  Kirby's  Digest  provides  that  if 
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any  employer  shall,  without  good  cause,  dismiss  a  laborer 
prior  to  the  expiration  of  his  contract,  he  shall  be  liable 
to  such  laborer  for  the  full  amount  that  would  have  been 
due  him  at  the  expiration  of  the  contract. 

Section  5028  provides  that  the  laborer  shall  forfeit 
his  wages  if  he  abandons  his  e^iployer  without  good 
cause.    It  reads  as  follows : 

''If  any  laborer  shall,  without  good  cause,  abandon 
his  employer  before  the  expiration  of  his  contract,  he 
shall  be  liable  to  such  employer  to  the  full  amount  of 
any  account  that  he  may  owe  him,  and  shall  forfeit  to 
his  employer  all  wages  or  share  of  crop  due  him,  or  which 
might  become  due  him  from  his  employer.'' 

Robert  Walton  voluntarily  abandoned  his  crop  with- 
out any  just  cause  or  excuse  therefor.  Therefore  he 
would  not  have  been  entitled  to  recover  had  he  been  a 
party  to  the  suit. 

Mary  Walton  and  one  of  her  children  testified  that 
Robert  Walton,  her  husband,  agreed  to  give  them  an  in- 
terest in  the  crop  if  they  would  help  him  work  it.  They 
said  that  they  did  so  and  only  left  the  crop  in  July  when 
the  quarrel  came  up.  They  voluntarily  left  the  place 
before  the  expiration  of  the  contract.  So  under  the  pro- 
visions of  the  statute,  Mary  Walton  would  not  be  entitled 
to  a  laborer's  lien  as  claimed  by  her.  If  it  be  conceded 
that  she  was  entitled  to  a  laborer's  lien  by  virtue  of 
her  contract  with  her  husband,  it  will  be  readily  seen 
that  she  forfeited  all  her  rights  by  voluntarily  leaving  the 
place  before  the  crop  was  completed  without  any  just 
cause  therefor  and  thereby  forfeited  all  wages  whidh 
might  become  due  her. 

It  follows  that  the  decree  must  be  reversed  and  the 
cause  will  be  remanded  with  directions  to  render  a  de- 
cree in  accordance  with  the  opinion. 
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Sterling  Anthracite  Coal  Company  v.  Strope. 

Opinion  delivered  October  8, 1917. 

1.  Appeal  and  error — ^personal  injury  action — sufficiency  op 
THE  EVIDENCE— FINDING  OF  JURY. — In  an  action  for  damages  for 
personal  injuries,  the  finding  of  the  jury  in  favor  of  the  plaintiff 
will  not  be  disturbed  on  appeal,  where  the  verdict  is  based  upon 
evidence  of  a  substantial  character. 

2.  Negligence — ^peronal  injuries — concurring  causes. — Deceased, 
a  coal  miner  sustained  serious  bums,  due  to  defendant's  negli- 
gence, and  while  lying  in  bed  as  a  result  of  such  bums,  contracted 
pneumonia  and  died.  Held,  an  instruction  was  proper  which  told 
the  jury  that  defendant  was  liable  for  the  death  of  deceased  who 
died  from  pneumonia,  which  disease  was  wholly  or  in  part  caused 
or  superinduced  by  the  bums. 

3.  Appeal  and  error-^iepeating  instructions — personal  injuries. 
— It  is  not  error  for  the  court  to  refuse  a  correct  instruction, 
where  the  points  involved  therein  are  covered  by  other  instruc- 
tions given  by  the  court. 

Appeal  from  Johnson  Circuit  Court;  A.  B.  Priddy, 
Judge ;  affirmed. 

Sellers  S  Sellers,  for  appellant. 

1.  It  was  error  to  admit  proof  of  other  acts  of  negli- 
gence by  the  fire  boss.  6  Thompson  on  Negl.,  §  7785 ;  25 
Atl.  426;  32  Pac.  1020, 11  S.  E.  776;  44  Am.  Eep.  693;  115 
Mass.  240;  58  Ark.  468;  81  Id.  591;  91  Atl.  202;  29  Cyc. 
611. 

2.  The  testimony  fails  to  show  that  the  burns  were 
the  proximate  cause  of  death.  149  Pac,  Antler  v.  Cox, 
32  Cyc.  745;  177  S.  W.  705;  116  Ark.  59;  3  Bailey  on  Per- 
sonal Injury,  2136;  79  Ark.  437;  119  Id.  357;  69  Id.  405; 
89  Id.  58;  97  Id.  576,  584;  104  Id.  59;  75  Id.  472;  66  Id. 
68.  See  also  90  Ark.  210 ;  92  Id.  138 ;  104  Id.  506 ;  91  Id. 
260 ;  66  Id.  68 ;  88  Id.  289 ;  87  Id.  579. 

Where  a  new  cause  intervenes  the  original  negligence 
is  too  remote.    97  Ark.  160 ;  29  Cyc.  493,  and  cases  supra. 

3.  The  court  erred  in  its  instructions.  119  Ark. 
349 ;  75  S.  W.  868.  Negligence  is  never  presumed.  4  La- 
batt,  M.  &  S.,  §  1600;  96  Ark.  206;  lb.  500;  74  Id.  22;  46 
Id.  567  ;U  Id.  529. 

See  also  113  Ark.  64;  87  Id.  243. 
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George  0.  Patterson  and  J.  H.  Evans,  for  appellee. 

1.  The  proof  shows  that  death  was  the  result  of  the 
bums,  caused  by  the  negligence  of  the  fire  boss.  Proof  of 
other  acts  of  negligence  was  admissible.  54  Ark.  30;  87 
Id.  257. 

2.  There  is  no  error  in  the  instructions.  They  state 
the  law  of  the  case.  97  Ark.  585 ;  4  Am.  &  E.  Ann.  Cases, 
150;  127  Iowa,  844;  6  Thompson  on  Negl.,  §  7006;  28  Ark. 
159;  50  Id.  549;  73  Id.  570;  100  Id.  269;  101  Id.  424;  108 
M  425;  100  W.  199. 

HABT,  J. .  This  is  a  suit  instituted  by  Lottie  Strope, 
administratrix  of  the  estate  of  Fred  Strope,  deceased, 
against  the  Sterling  Anthracite  Coal  Company  for  dam- 
ages to  the  estate  of  Fred  Strope,  deceased,  and  to  his 
widow  and  children  for  his  death,  alleged  to  have  been 
caused  by  the  negligence  of  the  coal  company.  The  facts 
are  as  follows : 

In  February,  1916,  the  Sterling  Anthracite  Coal 
Company  was  operating  a  coal  mine  near  Clarksville, 
Arkansas,  and  Fred  Strope  was  one  of  its  employees  en- 
gaged in  mining  coal.  According  to  the  testimony  of  the 
plaintiff,  on  the  morning  of  the  18th  day  of  February, 
1916,  the  fire  boss  of  the  company  went  down  into  the 
mine  and  inspected  the  working  places  for  gas.  After 
finishing  his  inspection  he  came  back  to  the  entry  of  the 
mine  and  marked  the  working  places  0.  K.,  which  meant 
that  they  were  free  from  gas  and  safe  for  the  miners  to 
commence  work.  It  was  the  duty  of  the  fire  boss  to  make 
this  inspection  and  mark  the  results  upon  the  board.  If 
the  working  places  are  found  to  contain  gas  so  as  to  be 
unsafe  it  was  the  duty  of  the  fire  boss  so  to  mark  them  on 
the  board  in  order  to  warn  the  miners  not  to  go  to  work 
there.  On  the  morning  in  question,  Fred  Strope  came  to 
the  entry  of  the  mine  to  go  to  work  as  usual.  The  board 
was  marked  0.  K.  and  he  proceeded  down  into  the  mine 
to  go  to  work.  When  he  got  near  the  face  of  his  working 
place  he  lighted  his  lamp  and  placed  it  on  his  cap.  This 
caused  an  explosion  of  the  gas  and  he  was  severely  in- 
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jured  and  died  in  eleven  days  thereafter.  A  more  par- 
ticular description  of  his  injuries  will  be  stated  later. 

On  the  part  of  the  defendant  company  it  was  shown 
that  on  the  morning  in  question  the  fire  boss  made  an  in- 
spection of  the  mine  as  usual  and  found  the  working  place 
of  Fred  Strope  to  contain  gas.  Before  the  miners  came 
to  work  he  went  to  the  entry  of  the  mine  and  made  his 
report  on  the  board  which  was  there  for  that  purpose. 
He  made  a  report  that  the  working  place  of  Fred  Strope 
contained  gas  and  was  unsafe.  This  was  done  in  the 
usual  manner  and  served  as  a  notification  to  the  miners 
not  to  go  to  work  at  their  usual  working  place. 

The  jury  returned  a  verdict  for  the  plaintiff  and  the 
defendant  company  has  appealed. 

(1)  The  ground  of  negligence  relied  upon  for  a  re- 
covery by  the  plaintiff  was  the  negligence  of  the  company 
in  marking  the -working  place  of  Fred  Strope  safe  on  the 
morning  in  question  when  in  fact  it  was  unsafe.  We  have 
only  attempted  to  give  the  substance  of  the  evidence  on 
this  phase  of  the  case  and  it  is  not  necessary  to  set  it  out 
in  detail  or  to  determine  where  the  preponderance  of  the 
evidence  lies.  This  question  has  been  settled  by  the  jury 
in  favor  of  the  plaintiff  and  under  the  settled  rules  of  this 
court  we  can  not  disturb  its  verdict,  there  being  evidence 
of  a  substantial  character  upon  which  to  base  it. 

(2)  At  the  request  of  the  plaintiff  the  court  gave 
the  following  instruction : 

**If  Strope  died  from  pneumonia  and  the  pneumonia 
was  wholly  or  in  part  caused  or  superinduced  by  the 
bums  then  Strope 's  death  was  in  law  caused  by  the  bums. 
In  such  case  if  you  find  for  the  plaintiff  you  should  find 
for  her  for  both  the  suffering  and  death  of  Strope.'' 

It  is  contended  first  by  counsel  for  the  defendant 
that  there  is  no  testimony  to  warrant  the  jury  in  finding 
that  the  pneumonia  was  caused  by  the  bums,  and,  second, 
that  if  the  pneumonia  was  caused  by  the  burns,  the  bums 
were  only  a  remote  and  not  the  proximate  cause  of 
Strope 's  death 
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It  was  shown  that  Stropewas  thirty-one  years  of 
age  at  the  time  he  was  injured  and  was  an  exceedingly 
stout  and  healthy  man,  never  having  been  addicted  to  any 
kind  of  dissipation.  After  he  was  burned  Dr.  Earl  Hunt 
examined  him  and  attended  him  until  his  death  which  oc- 
curred eleven  days  later. 

Doctor  Hunt  testified  that  Strope  was  suffering  in- 
tensely when  he  went  to  see  him ;  that  he  was  burned  on 
both  arms  and  across  the  chest  and  neck  and  all  of  his 
face  and  back  of  the  neck  and  on  his  back  lower  than  the 
shoulder  blades;  that  further  down  there  were  two  or 
three  spots  as  large  as  a  man's  hand  on  the  small  of  his 
back;  that  all  of  the  skin  on  both  arms  came  off;  that  his 
whole  face  and  ears  were  burned  and  his  hair  singed; 
that  his  finger  tips  were  charred  a  little,  that  he  saw  that 
Strope  was  a  big,  strong  fellow  and  was  not  dissipated ; 
that  he  told  Strope 's  wife  that  he  thought  he  had  a  chance 
to  recover  from  the  burns ;  that  Strope  Had  to  lie  on  his 
back  and  couldn't  turn  over;  that  on  the  day  he  died. he 
developed  hypostatic  pneumonia ;  that  this  was  a  second- 
ary condition  which  might  develop  after  any  serious  in- 
jury that  necessitates  a  patient  staying  in  bed ;  that  it  is 
a  secondary  pneumonia  which  comes  after  injuries  which 
necessitates  a  patient  staying  in  bed.  He  was  asked, 
**What  did  that  pneumonia  result  from  in  this  particular 
instance?"  He  answered,  *' Well,  I  should  say  it  resulted 
from  the  fact  that  he  was  lying  in  bed  and  was  in  a  burnt 
condition."  lie  stated  further  that  if  persons  are  burned 
over  the  chest  they  are  more  likely  to  have  pneumonia ; 
if  over  the  bowels  they  are  more  likely  to  have  a  very  vio- 
lent diarrhoea,  and  if  they  are  burned  over  the  kidneys 
they  are  likely  to  have  inflammation  of  the  kidneys ;  that 
Strope  was  burned  over  the  chest,  arm  and  face  and  that 
he  attributed  the  pneumonia  to  these  burns  and  to  the 
necessary  recumbent  position. 

Again  he  stated  that  hypostatic  pneumonia  is  neces- 
sarily secondary  pneumonia  following  something  that  has 
preceded  it;  that  the  bums  and  the  necessary  recumbent 
position  caused  the  pneumonia. 
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This  testimony  brings  the  case  clearly  within  the  rule 
laid  down  in  the  case  of  St.  Louis,  Iron  Mountain  <& 
Southern  Railway  Company  v.  Steel,  129  Ark.  520.  In 
that  case  the  court  held  (from  syllabus) : 

**  Where  two  concurring  causes  produce  an  injury 
which  would  not  have  resulted  in  the  absence  of  either, 
the  party  responsible  for  either  cause  is  liable  for  the 
consequent  injury.  A  railway  will  be  liable  for  the 
death  of  its  servant  whom  it  negligently  injured,  where 
both  the  injury  and  typhoid  fever  contributed  to  cause 
his  death.''  Therefore  the  court  did  not  err  in  giving 
this  instruction. 

(3)  It  is  next  insisted  that  the  court  erred  in  refus- 
ing to  give  instruction  number  two,  asked  by  the  de- 
fendant.   The  instruction  is  as  follows: 

**  Negligence  is  not  presumed,  but  the  burden  is  upon 
the  plaintiff  to  make  out  her  case  by  a  preponderance  of 
the  evidence.  The  fact  that  deceased  was  injured  in  the 
mine,  if  you  find  that  he  was  so  injured,  and  later  died, 
raises  no  presumption  whatever  that  the  defendant  was 
negligent.'' 

At  the  request  of  the  defendant,  however,  the  court 
did  give  instruction  number  eleven,  which  is  as  follows : 

**  Proof  that  the  mine,  rooms  and  entries  were  in  the 
condition  alleged  in  the  complaint  would  not  justify  a 
verdict  for  the  plaintiff  without  proof  that  such  condi- 
tion was  caused  by  defendant's  negligence  as  charged. 
You  cannot  presume  or  infer  negligence  alone  from  the 
condition  or  the  accident  or  both." 

Besides  this  the  instructions  given  by  the  court  at 
the  request  of  the  plaintiff  bases  the  right  of  the  plaintiff 
to  recover  upon  proof  by  her  of  the  acts  of  negligence 
alleged  in  her  complaint.  In  one  of  the  instructions  given, 
the  court,  after  stating  the  assignments  of  negligence, 
said: 

*'Now,  if  any  one  or  more  of  these  assignments  of 
negligence  are  proven  and  you  believe  that  such  negli- 
gence so  proven  caused  the  injuries  to  Strope,  and  as  a 
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result  of  snch  injuries  he  died,  your  verdict  will  be  for 
the  plaintiff/' 

So  it  will  be  seen  that  the  instruction  in  question 
was  covered  by  the  instructions  given  by  the  court. 

It  is  next  insisted  that  the  court  erred  in  refusing 
to  give  instruction  number  eight,  asked  by  the  defendant. 
It  reads  as  follows : 

*'You  are  instructed  that  the  plaintiff  can  recover 
only  upon  proof  of  the  negligent  acts  complained  of,  that 
such  acts  were  negligent,  that  they  were  a  cause  of  the 
injury  to  the  deceased,  that  such  injuries  directly  caused 
his  death.  Proof  of  other  acts,  although  negligent,  would 
not  justify  a  recovery  by  plaintiff.'' 

The  court  gave  instruction  number  three,  asked  by 
the  defendant.    It  reads  as  follows: 

*'The  plaintiff  alleges  that  the  deceased  was  injured 
in  a  mine  by  the  explosion  of  gas;  that  he  lived  for  a 
period  of  eleven  days  thereafter  and  then  died  from  the 
effects  of  the  injuries  received  in  the  explosion.  In  order 
to  justify  you  in  finding  for  the  plaintiff  you  must  find 
from  a  preponderance  of  the  evidence  that  the  death  of 
the  deceased  was  the  direct  or  proximate  result  of  the 
injuries  received,  and  you  must  further  find  that  the  in- 
juries alleged  to  have  been  received  in  the  explosion  were 
caused  by  the  negligence  of  the  defendant  as  set  out  in 
the  complaint." 

In  this  instruction  the  jury  was  substantially  told 
that  the  negligence  warranting  a  recovery  is  the  negli- 
gence charged  in  the  complaint.  In  the  instructions  given 
for  the  plaintiff  the  plaintiff's  right  of  recovery  was 
based  upon  the  allegations  of  negligence  alleged  in  the 
complaint  and  the  allegations  of  the  complaint  are  sub- 
stantially referred  to  and  stated  to  the  jury.  Thus  it 
will  be  seen  that  there  could  have  been  no  mistake  on 
the  part  of  the  jury  as  to  upon  what  acts  of  negligence  it 
must  base  its  findings  against  the  defendant. 

It  is  also  insisted  that  the  court  erred  in  refusing  to 
give  instruction  number  twelve,  as  requested  by  the  de- 
fendant.   The  instruction  reads  as  follows: 
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**The  defendant  was  not  required  to  use  every  pos- 
sible precaution  to  avoid  injury  to  the  deceased,  but  was 
only  required  to  use  such  reasonable  precaution  to  avoid 
accidents  as  would  have  been  adopted  by  prudent  persons 
prior  to  the  accident;  and  before  you  could  find  for  the 
plaintiff  the  proof  would  have  to  show  that  defendant 
failed  to  use  such  care  and  that  such  failure  was  a  cause 
of  the  injury  alleged  and  that  such  injury  resulted  di- 
rectly in  the  death  of  the  deceased/^  y 

At  the  request  of  the  plaintiff  the  court  gave  in- 
struction number  six.    It  is  as  follows: 

**The  defendant  was  not  an  insurer  of  the  safety 
of  Strope,  but  it  owed  him  the  duty  to  exercise  ordinary 
care  to  provide  him  a  safe  place  in  which  to  perform 
his  duties  and  this  includes  the  entry  ways  in  its  mine 
to  his  place  of  work  and  to  keep  same  free  from  dan- 
gerous accumulations  of  gas.  This  duty  to  use  ordinary 
care  to  provide  Strope  a  safe  place  to  perform  the  duties 
of  his  employment  included  the  duty  of  reasonable  in- 
spection of  the  mine,  its  entries,  rooms  and  working 
places,  and  of  using  such  means  as  ordinary  prudence  dic- 
tates as  proper  to  safeguard  the  lives  and  limbs  of  its 
employees.  If  defendant,  its  agents,  servants  or  em- 
ployees failed  to  perform  such  duty,  then  such  failure 
was  negligence/' 

The  court  also  gave  instruction  number  five.  It 
reads  as  follows: 

'*  Before  you  can  find  for  the  plaintiff  the  proof  must 
show  not  only  the  acts  complained  of  and  that  they  were 
negligent  as  defined  in  these  instructions,  but  the  proof 
must  further  show  that  such  negligence  directly  caused 
the  injury  and  that  such  injury  resulted  directly  in  the 
death  of  deceased  and  unless  you  have  such  proof  you 
should  find  for  defendant.'* 

Thus  it  will  be  seen  that  the  duty  of  the  defendant 
to  the  plaintiff  was  fully  explained  to  the  jury  in  these 
instructions. 

No  further  grounds  for  a  reversal  of  the  judgment 
are  set  out  in  the  defendant's  motion  for  a  new  trial. 

It  follows  that  the  judgment  must  be  affirmed. 
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Mabtin  v.  State. 
Opinion  delivered  October  8,  1917. 

Trial— UfFBOPEB  conduct  op  court— OBDBONiG  WITN188  TO  JAIL  FOB 

COMMISSION  OF  CRIME. — ^Appellant  was  on  trial  for  the  illegal  sale 
of  liquor;  at  the  conclusion  of  the  testimony  of  a  certain  witness, 
the  court,  in  the  presence  of  the  jury,  ordered  the  witness  iato 
custody  for  the  violation  of  the  law  against  giving  away  intood- 
cating  liquor,  he  having  disclosed  those  facts  in  his  testimony. 
Held,  the  conduct  of  the  court  constituted  prejudicial  error  in 
the  trial  of  appellant's  case. 

Appeal  from  Little  Eiver  Circuit  Court;  Jefferson  T. 
Cowling,  Judge;  reversed. 

Steel  (&  Lake  and  James  D.  Head,  for  appellants. 

1.  The  court  erred  in  ordering  the  witness,  Camp- 
bell, to  be  held  in  bond  in  the  presence  of  the  jury.  38 
Cyc.  1316,  1320;  40  Id.  2603;  34  Ark.  257;  43  Id.  99;  46 
Id.  141;  56  Id.  7;  58  Id.  478;  60  Id.  450. 

The  conduct  of  the  judge  in  causing  the  arrest  of  the 
witness  was  highly  prejudicial.  42  S.  W.  384;  36  S.  W. 
477. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  action  of  the  court  was  proper  and  not  preju- 
dicial. Acts  1915,  §  2,  Act  30;  40  Cyc.  2603;  84  Ark.  81; 
104  S.  W.  693;  8  S.  E.  342;  19  Am.  &  E.  Ann.  Cases  423; 
24  N.  Y.  Supp.  200. 

SMITH,  J.  Appellant  was  convicted  for  selling  in- 
toxicating liquors  to  one  Tobe  Taf t,  and  at  his  trial 
evidence  was  offered  which  was  legally  sufl5cient  to  sus- 
tain the  verdict.  A  witness  named  Campbell  testified  at 
the  trial  that  he  was  present  when  the  incident  occurred 
which  counsel  for  appellant  says  was  the  time  and  place 
of  the  occurrence  of  the  alleged  sale.  According  to  this 
witness,  no  sale  took  place,  but  witness,  at  the  request  of 
appellant,  gave  Taft's  wife  some  whisky,  the  liquor  being 
poured  from  a  quart  bottle  in  which  it  was  contained  into 
a  pint  bottle.  The  effect  of  this  testimony  being  that, 
instead  of  appellant  having  made  a  sale,  the  witness  had 
given  away  the  liquor.   When  the  witness,  Tom  Campbell, 
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had  finished  his  testimony  and  was  leaving  the  stand, 
the  court  in  the  presence  and  hearing  of  the  jury  ordered 
the  sheriff  to  take  charge  of  the  witness  and  hold  him 
to  bail  in  the  sum  of  five  hundred  dollars  to  answer  the 
charge  of  giving  away  whiskey  in  Little  River  County, 
to  which  actions  and  remarks  of  the  court  the  defendant 
at  the  time  excepted,  and  asked  that  his  exceptions  be 
noted  of  record,  which  was  accordingly  done. 

This  action  of  the  court  was  assigned  as  error. 

There  is  no  intimation  that  the  witness  was  guilty 
of  any  contumacious  or  contemptuous  conduct,  nor  is  it 
contended  that  it  was  necessary  to  order  the  witness  into 
custody  in  the  presence  of  the  jury  in  order  to  effect  his 
arrest,  or  to  prevent  the  possibility  of  his  escape,  and 
under  this  state  of  the  record  we  think  the  action  of  the 
court  was  both  erroneous  and  prejudicial.  The  neces- 
sary effect  of  the  action  of  the  court  was  to  call  to  the 
attention  of  the  jury,  and  in  the  most  impressive  manner, 
the  fact  that  the  witness  had  given  testimony  which  in 
the  opinion  of  the  court  made  him  a  violator  of  the  law. 
It  could  not  have  been  shown,  by  way  of  impeachment 
upon  his  cross-examination,  that  he  had  been  accused  of 
a  crime  or  indicted  for  its  commission ;  yet  the  action  of 
the  court  said  to  the  jury  that  the  witness  was  a  violator 
of  the  law  and  in  connection  with  the  felony  under  in- 
vestigation for  the  commission  of  which  the  witness  was 
not  upon  trial.  We  cannot  say  what  construction  the  jury 
may  have  placed  upon  this  action  of  the  court.  It  may 
have  lessened — even  though  it  did  not  wholly  destroy — 
the  faith  of  the  jury  in  the  credibility  of  the  witness,  and 
as  no  reason,  in  the  orderly  course  of  the  administration 
of  justice,  appears  for  the  peremptory  order  of  the  court, 
we  must  assume  that  the  order  of  the  court  had  a  ten- 
dency to  impair  the  credit  of  the  witness. 

In  the  note  to  the  case  of  State  v.  Swink,  19  A.  &  E. 
Cases,  422,  it  is  said  that  the  general  rule  is  that  the 
commitment  of  a  witness  for  perjury  during  the  trial,  and 
in  the  presence  of  the  jury,  is  prejudicial  error ;  although 
it  has  been  held  in  some  jurisdictions  that  this  action,  in 
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itself 9  is  not  sufficient  cause  for  reversal.  In  Mississippi 
there  is  a  statute  which  provides  that,  whenever  it  shall 
appear  to  any  court  that  a  witness  has  testified  in  such 
a  manner  as  to  induce  a  reasonable  presumption  that  he 
has  wilfully  and  corruptly  testified  falsely  to  some  ma- 
terial point  or  matter,  the  court  may,  immediately,  com- 
mit said  witness  by  an  order  or  process  for  that  purpose, 
or  to  take  bond  or  recognizance,  with  sureties,  for  his 
appearing  and  answering  to  an  indictment  for  perjury. 
In  reversing  the  action  of  a  trial  court  in  ordering  the 
arrest  of  a  witness  pursuant  to  this  statute,  the  Supreme 
Court  of  Mississippi  said: 

**The  action  of  the  circuit  judge  in  ordering  Addie 
Nelson  into  custody  to  await  the  action  of  the  granfd  jury, 
as  to  a  bill  for  perjury,  was  eminently  proper;  but  that 
order  should  have  been  executed  in  such  wise  as  not 
to  apprise  the  jury  of  the  fact.  Section  1384,  Code  of 
1892,  is  a  mo&t  wholesome  statute,  intended  to  put  a  stop 
to  the  flagrant  commission  of  perjury — a  damning  blot 
in  the  course  of  numerous  trials — but  not  to  prejudice  the 
defendant  on  trial  by  having  the  suspected  perjurer  or- 
dered into  custody  in  the  presence  and  hearing  of  the 
jury.  It  is  very  easy  to  order  such  witness  into  custody, 
and  to  do  it  'immediately,'  without  the  knowledge  of  the 
jury.  The  testimony  in  this  case  is  exceedingly  unsatis- 
factory, and,  in  view  of  this  fact,  this  action  of  the  court 
may  well  have  weighed  heavily  with  the  jury  against  the 
defendant.  For  this  error  the  judgment  is  reversed,  and 
the  cause  remanded.'*    Golden  v.  State,  75  Miss.  130. 

This  decision  was  reaffirmed  in  the  case  of  Brandon 
V.  State,  on  page  904  of  the  same  report.  See,  also,  12 
Cyc.  and  cases  cited  in  the  note  at  pages  541,  542. 

The  theory  of  the  court,  in  ordering  a  reversal  in  the 
cases  there  cited,  is  that  the  verdict  of  the  jury  should 
be  made  up  in  every  case  from  the  testimony  of  the  wit- 
nesses alone,  uninfluenced  by  any  act  or^  opinion  of  the 
trial  judge  reflecting  his  estimate  of  the  weight  and  cred- 
ibility of  any  testimony. 

And  for  the  error  stated,  the  judgment  will  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 
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Love  v.  Cowgeb. 

Opinion  delivered  October  8,  1917. 

1.  Appeal  and  error— absence  op  motion  for  new  trial. — Where 
the  motion  for  a  new  trial  does  not  appear  in  the  abstract  filed 
by  appellant,  this  court  will  not  consider  assignments  of  error 
with  reference  to  the  admission  of  testimony  on  account  of  incom- 
petency and  irrelevancy. 

2.  Ejectment — burden  of  proof — ^adverse  possession. — In  eject- 
ment the  burden  is  upon  the  plaintiff  to  establish  his  title  and 
right  of  possession  incident  thereto,  but  where  the  defendant 
pleads  adverse  possession,  the  burden  is  upon  him  to  «how  it. 

Appeal  from" Yell  Circuit  Court,  Dardanelle  District; 
A.  B.  Priddy,  Judge ;  affirmed. 

J.  B.  Crownover,  for  appellant. 

1.  The  court  erred  in  continuing  the  cause. 

2.  Illegal  evidence  was  admitted,  copies  of  unau- 
th^nticated  maps.  Kirby  &  Castle's  Digest,  §  §  3369, 
3376. 

3.  The  verdict  is  directly  in  the  teeth  of  the  evi- 
dence. 

4.  The  court  erred  in  its  instruction  as  to  the  burden 
of  proof.    Kirby  &  Castle's  Digest,  §  §  3418,  3447. 

5.  Argue  other  points  not  decided  by  the  court  nor 
mentioned  in  the  opinion. 

U.  L.  Meade  and  Jno.  M.  Parker,  for  appellee. 

1.  No  proper  bill  of  exceptions  has  been  filed  and 
all  the  evidence  is  not  set  forth  in  this  abstract.  No  ex- 
ceptions were  saved  to  the  instructions.  88  Ark.  505. 
There  is  no  motion  for  a  new  trial  in  the  bill  of  excep- 
tions.   109  Ark.  543;  61  Id.  157;  111  Id.  509. 

2.  The  instructions  of  the  court  are  correct. 

HUMPHREYS,  J.  On  August  4,  1915,  appellee 
brought  ejectment  against  appellant  in  the  Dardanelle 
District  of  Yell  Circuit  Court  to  recover  a  strip  of  land 
65  links  wide  across  the  north  side  of  the  N.  %  of  the  N. 
W.  34,  Sec.  4,  T.  5  N.,  E.  19  W.,  alleging  that  she  owned 
the  strip  of  land  and  that  appellant  was  in  the  wrongful 
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possession  thereof  and  had  collected  rent  thereon  with- 
out right  for  three  years  next  before  the  commencement 
of  the  action. 

Appellant  answered  denying  the  material  allegations 
of  the  complaint,  and  by  way  of  further  defense,  claimed 
title  by  limitation. 

The  cause  was  heard  by  a  jury  upon  the  pleadings, 
oral  evidence  and  instructions  of  the  court,  and  a  verdict 
returned  in  favor  of  appellee  for  the  land  and  $50.00  for 
rent.  An  appeal  has  been  lodged  in  this  court  from  the 
judgment  rendered  thereon. 

(1)  A  motion  for  new  trial  does  not  appear  in  the 
abstract  filed  by  appellant.  This  court  is  therefore  pre- 
cluded from  considering  assignments  of  error  with  refer- 
ence to  the  admission  of  testimony  on  account  of  incom- 
petency or  irrelevancy.  As  originally  abstracted  no  ob- 
jections were  made  or  exceptions  saved  to  the  instructions 
given  on  the  court's  own  motion,  nor  to  his  refusal  to  give 
instructions  asked  by  appellant.  Appellant  was  permitted 
to  bring  objections  and  exceptions  to  said  instructions 
into  the  record  by  writ  of  certiorari.  The  record  as 
amended  discloses  that  the  objections  and  exceptions 
were  in  gross  except  as  to  a  certain  unnumbered  instruc- 
tion given  by  the  court.  Separate  objections  were  made 
and  exceptions  saved  to  that  instruction.  The  instruction 
referred  to  is  as  follows : 

**The  burden  of  proof  is  usually  and  always  upon  the 
plaintiff  to  establish  his  case  by  a  preponderance  of  the 
testimony  and  the  burden  is  on  the  plaintiff  in  this  case 
in  the  whole  to  establish  the  correctness  of  the  survey, 
and  I  think  there  is  no  question  about  the  ownership  of 
the  land,  but  on  the  question  of  adverse  possession  the 
burden  shifts  to  the  defendant  and  the  burden  is  then 
on  the  defendant  alone  to  show  his  title  by  adverse  pos- 
session according  to  these  instructions.'* 

(2)  It  is  contended  that  this  instruction  is  erroneous 
because  it  violates  the  well  established  rule  that  the  bur- 
den of  the  whole  case  rests  upon  the  plaintiff.  The  rule 
cannot  be  gainsaid,  but  it  does  not  enforce  upon  the 
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plaintiff  the  necessity  of  proving  a  negative.  In  eject- 
ment the  burden  is  upon  the  plaintiff  to  establish  his  title 
and  right  of  possession  incident  thereto.  In  the  instant 
case,  appellee  was  relieved  from  making  proof  of  her  title 
papers  by  the  following  agreement:  **It  is  agreed  by  all 
parties  that  Miss  Annie  Cowger  is  the  owner  of  the  N. 
Vs  of  the  N.  W.  14  of  Sec.  4,  T.  5  N.,  R.  19  W.,  and  Mr. 
Love  is  the  owner  of  the  S.  W.  %,  Sec.  33,  T.  6  N.,  R.  19 
W.^'  It  then  became  necessary  for  her  to  prove  by  a 
preponderance  of  the  evidence  the  exact  location  of  her 
boundary  line.  When  this  burden  was  discharged  she 
could  well  afford  to  rest  her  case.  Another  issue,  how- 
ever, was  injected  into  the  case  by  answer  of  appellant. 
In  substance  he  said :  Notwithstanding  you  own  the  strip 
in  question  by  your  title  papers  and  survey,  yet  I  claim 
it  by  seven  years'  adverse  possession.  It  follows,  as 
night  follows  day.  that  it  was  incumbent  upon  appellant 
to  establish  his  possessory  title  by  the  burden  of  proof. 
This  court  has  frequently  said  that  the  burden  is  on  the 
defendant  to  sustain  his  plea  of  adverse  possession. 
Brown  v.  Bocquin,  57  Ark.  97;  McConnell  v.  Day,  61  Ark. 
464;  Calhotm  v.  Moore,  79  Ark.  109;  St.  L.,  L  M.  <&  S. 
R.  Co.  V.  Berry,  86  Ark.  309. 

We  think  the  instruction  as  'given  clearly  stated  the 
law.  In  effect,  the  instruction  placed  the  burden  of  the 
whole  case  upon  appellee,  but  shifted  the  burden  to  ap- 
pellant to  establish  his  plea  of  seven  years'  adverse  pos- 
session. The  following  clause  in  the  instruction — **and 
I  think  there  is  no  question  about  the  ownership  of  the 
land"  manifestly  referred  to  the  agreement  of  parties 
set  out  above  with  reference  to  the  ownership  of  the  re- 
spective tracts  of  land,  and  was  not  an  expression  of 
opinion  by  the  court  upon  the  merits  of  the  case. 

No  error  appearing  in  the  record  of  which  this  court 
can  take  cognizance  under  its  rule,  the  judgment  is  af- 
firmed. 
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Walden  v.  Blassinoame. 
Opinion  delivered  October  8,  1917. 

1.  Eyn>ENCE— TRANSACTIONS   WITH    DECEASED— TESTIMONY  OF   CO-DB- 

FENDANT. — One  B.  was  joined  as  a  defendant  with  the  estate  of 
one  D.,  deceased,  in  an  action  to  cancel  a  deed  for  fraud.  Held, 
B.  was  competent  to  testify  to  transactions  had  with  the  deceased. 

2.  Acknowledgments— FORGED  instrument. — Where  it  is  sought 
to  be  shown  that  the  grantor  in  an  instrument  did  not  acknowl- 
edge it  at  all,  no  rule  as  to  the  amount  of  evidence  required  ob- 
tains, but  the  court  is  to  determine  from  all  the  circumstances 
disclosed  whether  the  certificate  of  acknowledgment  is  true  or 
false. 

3.  Limitations— FORGED  deed.— ^The  statute  of  limitations  wiU  not 
run  in  favor  of  parties  to  a  forged  deed,  until  a  discovery  of  the 
forgery  by  the  true  owners  of  the  land. 

Appeal  from  White  Chancery  Court;  John  E.  Mar- 
tineau,  Chancellor ;  reversed. 

John  D.  DeBois  and  JR.  8.  Coffman,  for  appellants. 

1.  The  evidence  shows  that  the  deed  from  John  B. 
Walden  to  his  wife,  Jnlia,  was  a  forgery  and  a  fraud, 
and  hence  appellants  must  prevail. 

2.  This  suit  is  not  barred,  as  it  was  brought  within 
apt  time  after  the  frafid  or  forgery  was  discovered. 
Kirby's  Digest,  §  5077;  61  Ark.  527;  92  Id.  618-621;  108 
Id.  342. 

3.  It  is  competent  for  witnesses  to  testify  as  to 
what  a  deceased  person  may  have  said,  they  being  third 
persons,  not  parties  to  the  suit.  70  Ark.  542 ;  46  Id.  306. 
The  testimony  of  David  A.  Blassingame  was  admissible. 

4.  The  forged  deed  should  be  canceled  and  appel- 
lants should  recover. 

Brundidge  <&  Neelly,  for  appellees. 

1.  It  is  not  proven  that  the  deed  from  John  R. 
Walden  to  his  wife  was  a  forgery,  and  the  chancellor 
so  found  and  his  findings  are  supported  by  the  evidence. 

2.  Blassingame 's  testimony  was  incompetent. 
Kirby's  Digest,  ^3093. 
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3.  The  burden  of  proving  the  fraud  was  upon  ap- 
pellants and  the  evidence  must  be  clear,  cogent  and  con- 
vincing.   117  Ark.  326;  96/^.564. 

4.  The  suit  is  barred  by  limitation. 

HUMPHREYS.  J.  Appellants,  collateral  heirs  of 
John  R.  Walden,  deceased,  brought  suit  in  the  White 
Chancery  Court  to  recover  the  E.  Y2  of  the  S.  E.  14  of 
Sec.  14;  S.  E.  ^A,  S.  W.  V4.  of  Sec.  13;  and  an  undivided 
one-half  interest  in  the  W.  Vg  of  the  S.  W.  14,  Sec.  13,  T.  6 
N.,  R.  10  W.,  in  White  County,  Arkansas,  from  appellees. 
The  vital  issue  presented  by  the  pleadings  and  evidence 
to  be  determined  by  this  court  on  de  novo  trial  is  whether 
the  deed  of  date  June  22,  1893,  of  John  R.  Walden  to 
Julia  Walden,  his  wife,  is  a  genuine  or  forged  instru- 
ment. Appellants  claim  title  to  said  land  by  inheritance 
from  John  R.  Walden,  deceased.  Appellees  claim  title 
through  mesne  conveyances  from  the  common  source, 
tjohn  R.  Walden.  If  the  deed  in  question  from  John  R. 
Walden  to  Julia  Walden,  of  date  June  22,  1893,  is  a 
forgery,  appellants  must  prevail.  If  said  deed  is  genuine, 
appellees  must  prevail. 

(1)  John  R.  Walden  died  in  October,  1894.  His  only 
child  died  in  infancy  a  few  months  thereafter.  His  wife 
afterwards  married  W.  W.  Duncan,  and  died  in  the  early 
part  of  the  year  1909.  Prior  to  her  death  she  and  her 
husband,  W.  W.  Duncan,  who  were  residing  upon  the 
lands  in  question,  conveyed  same  to  David  A.  Blassin- 
game  on  the  3d  day  of  August,  1899.  On  January  13, 
1908,  David  A.  Blassingame  and  wife  executed  a  deed  of 
trust  on  said  real  estate  to  David  M.  Doyle  to  secure  the 
sum  of  $975.38.  After  Blassingame  purchased  said  real 
estate  from  Julia  Walden  and  her  husband,  W.  W.  Dun- 
can, he  entered  into  negotiations  with  appellants  to  pur- 
chase their  remainder  interest  in  said  lands  as  heirs  of 
John  R.  Walden,  deceased,  and  agreed  to  pay  them  $400 
for  a  quitclaim  deed  to  said  real  estate.  The  deed  was 
executed  and,  by  agreement,  a  draft  for  $400  was  at- 
tached thereto  and  same  was  deposited  in  the  Peoples 
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Bank  in  the  city  of  Searcy  in  escrow,  with  instructions 
that  the  deed  should  be  delivered  to  Blassingame  when 
the  $400  draft  was  paid.  Blassingame  failed  to  pay  the 
money  and  the  deed  was  never  delivercji  to  him.  Upon 
investigation,  appellants  discovered  that  the  alleged 
forged  deed  from  John  R.  Walden,  deceased,  to  Julia 
Walden,  of  date  June  22, 1893,  had  been  placed  of  record. 
They  were  advised  by  an  attorney  that  the  deed  in  ques- 
tion precluded  them  from  successfully  maintaining  a  suit 
for  the  lands.  Appellants  then  dropped  the  matter  until 
the  month  of  March,  1916,  when  they  obtained  informa- 
tion from  Blassingame  to  the  effect  that  the  deed  from 
John  R.  Walden  for  said  real  estate  to  his  wife,  Julia 
Walden  was  a  forgery.  Within  a  reasonable  time  there- 
after, appellants  brought  this  suit  against  appellees  to 
cancel  the  alleged  forged  deed  and  the  mortgage  executed 
by  the  Blassingames  to  David  M.  Doyle  of  date  January 
13,  1908,  and  to  quiet  the  title  to  said  real  estate  in  said 
appellants  as  against  appellees.  Prior  to  the  institution 
of  the  suit,  David  M.  Doyle  had  died,  and  appellee,  H. 
D.  Russell,  had  been  appointed  executor  in  succession  of 
the  estate  of  D.  M.  Doyle,  deceased,  when  this  suit,  was 
commenced.  The  executor  had  brought  suit  to  foreclose 
the  mortgage  on  said  real  estate  against  the  Blassin- 
games, and  when  Blassingame  determined  he  could  not 
liquidate  or  extend  the  mortgage,  he  divulged  the  alleged 
forgery  of  the  deed  in  question  to  J.  M.  Walden,  one  of 
the  appellants  herein.  He  exacted  a  one-half  interest  in 
the  real  estate  from  Walden  on  account  of  improvements 
he  had  made  upon  the  property  for  divulging  the  in- 
formation, and  at  first  Walden  agreed  to  give  him  a  one- 
half  interest  therein,  but  after  Blassingame  made  the 
disclosure  that  he  was  a  party  to  the  fraud  and  after 
consultation  with  an  attorney,  he  declined  to  enter  into 
such  an  arrangement  and  brought  suit  against  both 
Blassingame  and  the  Doyle  estate  to  cancel  the  deed  and 
mortgage  aforesaid.  Blassingame  testified  positively 
that  D.  M.  Doyle  had  agreed  to  advance  him  $400.00  to 
purchase  the  interest  of  appellants  in  said  lands,  and 
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when  he  asked  Doyle  for  it,  Doyle  told  him  he  had  a 
better  plan  and  turned  the  deed  in  question  over  to  him 
and  suggested  that  he  place  same  of  record,  which  he  did. 
The  deed,  including  the  acknowledgment  and  signature 
of  the  magistrate,  is  shown  to  be  in  the  handwriting  of 
Doyle.  The  justice  of  the  peace  who  was  supposed  to 
have  acknowledged  the  alleged  forged  instrument  died 
prior  to  the  institution  of  this  suit.  David  M.  Doyle  told 
B.  R.  Picard  that  he  had  fixed  up  the  deed,  and  Blassin- 
game showed  him  where  they  had  torn  the  name  '*Mc- 
Clain'^  out  of  the  J.  P.  docket,  in  order  to  imitate  the 
name,  and  stated  that  was  the  way  they  kept  from  pay- 
ing the  $400.00  to  appellant.  Other  witnesses  testified 
to  like  statements  and  admissions  by  both  Doyle  and 
Blassingame.  It  is  true  that  the  cross-examination  of 
some  of  the  witnesses  developed  inaccuracies  and  con- 
flicts, but  after  a  careful  reading  of  all  the  testimony,  we 
believe  the  finding  of  the  chancellor  is  contrary  to  a  clear 
preponderance  of  the  evidence.  It  is  insisted  that  Blas- 
singame is  an  active  plaintiff,  and,  therefore,  precluded 
from  giving  testimony  as  to  any  transactions  with  or 
statements  of  the  intestate,  David  M.  Doyle.  Blassin- 
game was  made  a  defendant  and  filed  answer  denying 
all  the  material  allegations  in  the  complaint.  He  does 
not  appear  as  a  voluntary  witness.  It  is  affirmatively 
shown  that  before  this  suit  was  brought,  and  since,  ap- 
pellants positively  declined  to  give  or  contract  him  any 
interest  in  the  lands.  He  has  no  interest  in  the  result 
of  the  suit.  He  is  not  pursuing  the  executor  and  is  a 
co-defendant,  hence,  the  provision  of  Sec.  3093  of  Kirby's 
Digest  has  no  application  to  him  and  does  not  render  his 
testimony  incompetent. 

But  it  is  contended  that  the  evidence  necessary  to 
impeach  a  certificate  of  acknowledgment  must  be  clear, 
cogent  and  convincing  beyond  reasonable  controversy. 
The  issue  here  is  whether  or  not  the  officer  ever  certified 
the  acknowledgment.  It  is  not  an  attempt  to  impeach 
an  acknowledgment  duly  certified.  The  question  is — was 
the  deed,  acknowledgment  and  certificate  forged!    In  the 
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recent  case  of  Nevada  County  Bank  v.  TFm.  Gee  and  N.  T. 
Gee,  130  Ark.  312,  this  court  in  construing  the  case  of 
Polk  V.  Brown,  117  Ark.  321,  cited  by  appellant,  said  that 
**  where  there  is  a  claim  that  the  grantor  did  not  make 
any  acknowledgment  whatever  before  the  officer,  the 
weight  of  the  evidence  should  not  be  affected  by  any  par- 
ticular rule  peculiar  to  the  subject,  but  that  the  court 
should  be  left  to  determine  from  all  the  circumstances 
disclosed  whether  the  certificate  of  acknowledgment  is 
true  or  false.''  We  do  not  think  the  clear,  cogent  rule 
of  evidence  contended  for  is  applicable  to  the  issues  in- 
volved in  this  case,  but  the  rule  laid  down  in  Polk  v. 
Brown,  and  Nevada  County  Bank  v.  Gee,  supra,  obtains. 

It  is  insisted  that  one  of  the  appellants,  Walden,  and 
Blassingame  entered  into  a  conspiracy  to  defeat  the  Doyle 
estate  in  the  collection  of  its  indebtedness  secured  by  the 
mortgage  in  question ;  and  not  being  in  court  with  clean 
hands,  the  bill  should  be  dismissed.  The  record  is  not 
sufl5cient  to  warrant  a  finding  that  such  a  conspiracy 
exists. 

(3)  Our  attention  is  called  to  the  fact  that  Blassin- 
game was  holding  under  a  deed  from  Julia  Duncan  and 
her  husband,  W.  W.  Duncan,  and  that  he  held  open  and 
adverse  possession  thereof  for  more  than  seven  years. 
The  evidence  clearly  showed  that  Blassingame  claimed  a 
life  estate  only  under  the  Duncan  deed  from  date  thereof, 
until  June  22,  1893,  a  less  period  than  seven  years. 
During  that  period,  he  recognized  the  interests  of  ap- 
pellants by  contracting  to  buy  the  fee  from  them.  On 
and  after  June  22,  1893,  Blassingame  relied  upon  the 
forged  instrument  as  the  source  and  foundation  of  his 
title.  Appellants  were  induced  not  to  bring  suit  for  the 
recovery  of  their  land  on  account  of  the  forged  deed  being 
placed  of  record.  Neither  Blassingame  nor  Doyle  were 
innocent  purchasers,  both  having  participated  in  the 
forgery  of  the  deed  in  question,  and  for  this  reason  the 
statute  of  limitations  would  not  begin  to  run  in  their 
favor  against  appellants  until  the  discovery  of  the  fraud. 
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This  suit  was  instituted  as  soon  as  the  fraud  was  dis- 
covered. 

The  cause  is  therefore  reversed  and  remanded  with 
instructions  to  enter  a  decree  canceling  the  deed  from  J. 
R.  Walden,  deceased,  to  Julia  Walden,  of  date  June  22, 
1893 ;  also  the  mortgage  from  David  A.  Blassingame  and 
wife  to  David  M.  Doyle  of  date  January  13,  1908;  and 
to  quiet  and  confirm  the  title  to  said  real  estate  in  ap- 
pellants as  against  appellees. 


Cazort  v.  State. 
Opinion  delivered  October  1, 1917. 

1.  Cattle  tick  ebaoication — ^fowbb  of  board  of  control— protec- 
tion OP  CATTLE  ALREADY  DIPPED.— The  Board  of  Control  of  the  Ag- 
ricultoral  Experiment  Station  has  authority  under  Act  86,  p.  338, 
Acts  of  1915,  to  make  rules  for  the  protection  of  cattle  already 
dipped  by  preventing  reinf estation  from  other  cattle  brought  into 
a  district,  and  to  prevent  such  other  cattle  being  transported  from 
one  county  to  another. 

2.  Cattle  tick  eradication — promulgation  of  orders  by  board  of 
CONTROL. — Under  Act  86,  p.  338,  Acts  of  1915,  the  courts  and  all 
persons  must  take  notice  of  public  act  of  the  Board  of  Control  of 
agricultural  institutions,  proclaiming  or  declaring  €he  existence 
of  any  regulations  in  a  manner  calculated  to  afford  information 
to  the  public. 

Appeal  from  Johnson  Circuit  Court;  A.  B.  Priddy, 
Judge ;  affirmed. 

Sam  R.  Chew,  for  appellant. 

1.  The  demurrer  should  have  been  sustained.  The 
information  charged  no  offense.  Kirby's  Digest,  §  §  7907, 
7912;  Acts  1907,  266;  Kirby's  Digest,  §  §  7913-16. 

2.  The  indictment  must  conclude  against  the  peace 
and  dignity  of  the  State  of  Arkansas.    47  Ark.  230. 

3.  The  State  should  have  been  required  to  elect.  82 
Ark.  203 ;  37  Id.  408 ;  37  Id.  412. 

4.  The  rule  or  order  was  never  promulgated.  18 
N.  Y.  Supp.  768;  165  Fed.  936.  No  one  is  bound  by  a  rule 


Digitized  by  VjO*OQIC 


454  Cazobt  v.  State.  [130 

of  which  he  has  no  knowledge,  or  where  the  role  has  not 
been  publicly  enforced  long  enough  to  justify  or  author- 
ize an  inference  that  he  who  is  to  be  bound  by  the  rule 
had  knowledge  of  the  existence  of  such  rule.  88  Ark. 
114;Z6.  24,48;99Z(i.  265. 

4.  The  court  erroneously  instructed  the  jury  and  the 
conviction  is  wrong. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  demurrer  was  properly  overruled.  Barby's 
Digest,  §  2495;  126  Ark.  501;  91  Id.  207;  86  Id.  436;  45 
Id.  536. 

2.  The  motion  to  require  the  State  to  elect  was 
properly  denied. 

3.  There  is  no  error  in  the  instructions. 

McCULLOCH,  C.  J.  This  prosecution  originated 
before  a  justice  of  the  peace  upon  information  filed  by 
the  deputy  prosecuting  attorney  of  Johnson  County,  and 
the  charge  therein  against  the  defendant  is  in  substance 
that  he  removed  cattle  from  Crawford  County,  within  the 
quarantine  area,  into  Johnson  County,  in  the  special  quar- 
antine district  where  systematic  dipping  of  cattle  for  tick 
eradication  was  being  carried  on. 

It  is  earnestly  contended  by  counsel  for  defendant 
that  the  circuit  court  should  have  sustained  the  demurrer 
to  the  information  filed  in  the  case  for  the  reason  that 
there  is  no  law  of  the  State  declaring  to  be  unlawful  the 
thing  alleged  to  have  been  done  by  defendant,  and  that, 
even  if  there  is  any  law  on  the  subject,  the  information  is 
not  sufficiently  specific  to  constitute  a  charge  of  violating 
such  law.  The  State  relies,  in  order  to  sustain  convic- 
tion, upon  the  statute  enacted  by  the  General  Assembly 
of  1915  (Act  No.  86,  page  338),  and  the  regulations  pro- 
mulgated pursuant  thereto  by  the  Board  of  Control  of 
the  Agricultural  Experiment  Station.  The  statute  in 
question  created  a  district,  or  area,  for  the  eradication  of 
cattle  ticks,  and  the  area  includes  the  counties  of  Craw- 
ford and  Johnson,  as  well  as  Franklin  County,  which 
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lies  between  the  two  other  counties  named,  v  Section  2  of 
the  Act  declares  its  purpose  to  be  that  of  eradicating 
cattle  ticks  from  the  infested  portion  of  the  district  and 
for  the  protection  from  reinfestation  of  the  counties  in 
the  district  already  deansed.  Section  6  of  the  Act  reads 
as  follows : 

''That  the  enforcement  of  the  laws  of  this  State  in 
relation  to  cattle  tick  eradication  and  protecting  the  conn- 
ties  placed  entirely  or  provisionally  above  the  Federal 
quarantine  line  of  this  district  is  hereby  vested  in  the 
Board  of  Control  of  the  Agricultural  Experiment  Sta- 
tion, with  full  power  and  authority  to  promulgate  the 
necessary  rules  and  regulations  for  that  purpose  and  pro- 
vide penalties  for  the  infraction  or  disobedience  of  any 
such  rule  or  regulation,  or  order  made  by  such  board,  and 
to  enforce  obedience  to  such  rules  and  regulations." 

The  case  of  Davis  v.  Stale,  126  Ark.  260,  is  con- 
clusive of  the  question  that  the  statute  makes  it  unlawful 
to  violate  the  rules  and  regulations  of  the  Board  of  Con- 
trol of  the  Agricultural  Experiment  Station  with  re- 
spect to  the  eradication  of  cattle  ticks.  In  that  case  the 
defendant  was  charged  with  violation  of  the  regulation  of 
the  board,  which  required  all  persons  owning  cattle  ex- 
posed to  or  infested  with  ticks  to  have  them  dipped  at 
a  regular  disinfecting  station,  and  this  court  held  that 
it  constituted  a  violation  of  law  for  the  defendant  to 
refuse  to  comply  with  the  regulation.  If  the  board  had 
power  under  the  statute  to  require  the  dipping  of  cattle, 
it  necessarily  follows  that  the  power  also  exists  to  pro- 
hibit by  regulation  the  removal  of  cattle  from  other  in- 
fested territory  into  the  special  area  in  which  the  work  of 
tick  eradication  is  being  prosecuted.  In  other  words, 
the  protection  of  cattle  already  dipped  by  preventing  re- 
infestation  from  other  cattle  brought  in  is  as  essential 
to  the  prevention  of  disease  as  is  the  dipping  itself,  and 
the  power  to  make  rules  on  both  subjects  necessarily 
follows  from  the  language  of  the  statute.  While  there  is 
no  specific  provision  in  the  statute  declaring  it  to  be  un- 
lawful to  disobey  the  rules  prescribed  by  the  board,  it  is 
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clear  from  the  language  used  that  such  was  the  intention 
of  the  law-makers,  for  the  statute  expressly  declares  its 
purpose  in  the  creation  of  the  district  and  authorizes  the 
Board  of  Control  to  promulgate  rules  and  regulations  to 
carry  out  that  purpose  and  to  enforce  obedience  thereto. 
One  of  the  regulations  prescribed  by  the  Board  of  Con- 
trol (if  treated  as  a  part  of  the  record  in  this  case)  re- 
lates to  the  movement  of  cattle  between  points  within 
the  quarantine  area,  and  provides  that  cattle  may  be 
moved  into  cleansed  area  or  special  quarantine  area 
where  the  process  of  disinfection  is  being  carried  on 
only  after  being  dipped  in  accordance  with  the  regula- 
tions. The  evidence  shows  that  in  violation  of  this  regu- 
lation the  defendant  removed  a  bull  from  Crawford 
County,  which  is  infected  territory  inside  the  quarantine 
district,  into  Johnson  County,  which  is  a  special  quaran- 
tine district  where  disinfection  work  is  being  prosecuted. 
Again,  it  is  insisted  by  counsel  that  the  regulation 
in  question  was  not  proved  by  competent  evidence  and 
that  public  notice  thereof  was  not  given  sufficient  to  put 
the  regulation  into  operation. 

This  court  held  in  the  case  of  Kansas  City  So.  Ry.  Co. 
V.  State,  90  Ark.  343,  that  the  courts  of  the  State  must 
take  judicial  notice  of  the  quarantine  regulations  pro- 
mulgated by  the  Board  of  Control  of  the  Agricultural  Ex- 
periment Station.  Counsel  seek  to  distinguish  that  case 
from  the  case  at  bar  on  the  ground  that  it  is  not  shown 
that  the  regulation  now  under  consideration  was  pub- 
lished so  as  to  constitute  a  promulgation.  The  statute 
conferring  authority  on  the  board  to  make  the  regula- 
tion does  not  require  publication  in  any  particular  way. 
It  merely  provides  that  the  board  shall  have  full  power 
and  authority  to  promulgate  the  necessary  rules  and  reg- 
ulations. Since  no  particular  form  is  prescribed  for  the 
promulgation  of  regulations,  and  the  courts  and  all  per- 
sons must  take  notice  of  them,  any  public  act  of  the  board 
proclaiming  or  declaring  the  existence  of  the  regulations 
in  a  manner  calculated  to  afford  information  to  the  public 
is  suflScient.    Dickinson,  Auditor,  v.  Page,  120  Ark.  377. 


Digitized  by  VjOOQIC 


ABK.]  Speer  V.  State.  457 

The  attack  on  the  sufficiency  of  the  information  filed 
against  defendant  is  fully  answered  by  the  decision  of 
this  court  in  Rider  v.  State,  126  Ark.  501. 

Finding  no  error  in  the  prooeedings,  the  judgment 
is  affirmed. 


Spbeb  v.  State. 
Opinion  delivered  October  1, 1917. 

1.  Criminal  law — indictments — improper  conduct  of  court. — 
Errors  committed  by  a  trial  court  in  instructing  grand  juries 
do  not  constitute  grounds  for  quashing  indictments  returned  by 
them. 

2.  Change  of  venue — ^discretion  of  court. — ^Unless  the  trial  court 
has  abused  its  discretion  in  overruling  a  motion  for  change  of 
venue,  the  order  is  conclusive  on  appeal. 

3.  Criminal  law — prosecution  op  criminals— duty  of  state's  at* 
TORNEY. — ^An  indictment  against  a  prosecuting  attorney  for  the 
crime  of  proceeding  against  certain  persons  operating  gambling 
houses  for  committing  misdemeanors,  when  they  were  in  fact 
guilty  of  having  committed  felonies,  is  valid. 

4.  Criminal  law — use  of  improper  name  of  crime  in  indictment. 
— The  name  of  a  crime  is  controlled  by  the  specific  acts  charged, 
and  an  erroneous  name  of  the  charge  does  not  vitiate  the  indict- 
ment. 

5.  Criminal  law— examination  of  veniremen  on  voir  dire.— It  is 
improper,  in  a  prosecution  of  a  prosecuting  attorney  for  official 
misconduct,  for  defendant's  attorney  to  ask  veniremen  on  voir 
dire  whether  they  opposed  or  supported  appellant  in  his  race  for 
office. 

6.  Criminal  law— evidence  of  similar  acts — official  misconduct. 
— In  a  prosecution  of  a  prosecuting  attorney  for  official  miscon- 
duct, and  the  question  of  good  or  bad  faith  in  the  performance 
or  non-performance  of  an  official  duty  is  involved,  evidence  of 
similar  acts  of  commission  or  omission  occurring  about  the  same 
time,  tending  to  prove  the  issue,  is  admissible. 

7.  Criminal  law — prosecutions  for  crime — ^discretion  of  state's 
ATTORNEY. — ^The  discretion  of  a  prosecuting  attorney  as  to  whether 
he  will  prosecute  alleged  criminals  must  be  exercised  in  good 
faith,  and  he  may  be  himself  prosecuted  for  a  failure  to  so  act. 

8.  Prosecuting  attorneys — misconduct  in  office. — ^A  judgment  of 
conviction  against  the  prosecuting  attorney  of  Garland  County 
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for  failing  to  prosecute  the  proprietors  of  certain  gambling 
honses,  upheld. 
9.  Trial— IMFBOPKR  conduct  of  jury — quotient  verdict. — ^Verdieta 
of  juries  cannot  be  impeached  by  evidence  of  tie  Jurors,  except 
where  the  verdict  was  reached  by  lottery.  A  quotient  verdict  is 
not  the  result  of  a  lottery. 

Appeal  from  Garland  Circuit  Court;  Scott  Wood, 
Judge;  affirmed. 

Rector  <&  Suwyer  and  Calvin  T.  Gotham,  for  appel- 
lant. 

1.  This  case  is  easily  distinguished  from  the  Bled- 
soe case,  197  S.  W.  17,  and  is  not  governed  by  it. 

2.  The  indictment  should  have  been  quashed  on  ac- 
count of  the  conduct  of  the  judge.  No  public  offense  is 
charged.    Kirby  &  Castle  ^s  Digest,  ^  7837;  85  N.  E.  728. 

3.  The  venue  should  have  been  changed  on  the  show- 
ing made. 

4.  The  court  erred  in  its  charge  to  the  grand  jury. 

5.  The  court  erred  in  refusing  to  permit  appellant 
to  examine  the  veniremen  on  their  voir  dire  as  to  polit- 
ical bias  or  prejudice.    1  Thompson  on  Trials,  par.  103. 

6.  The  court  erred  in  admitting  testimony  as  to 
gambling  at  other  clubs  than  the  Ohio  Club. 

7.  The  court  erred  in  its  instructions  to  the  jury. 

8.  The  verdict  was  decided  by  lot.  66  Ark.  264;  50 
S.  W.  517;  34  Am.  Rep.  808,  and  note;  Thompson  on 
Trials,  par.  2602. 

9.  The  testimony  is  insufficient  to  support  the  ver- 
dict.   No  corrupt  intent  was  shown. 

John  D.  Arhuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  Bledsoe  case  is  identical  with  this,  and  set- 
ties  the  disqualification  of  the  judge  question.  57  Ark. 
L.  R.  1222. 

2.  The  motion  to  quash  was  properly  overruled. 
Kirby  ^s  Digest,  ^  2279.  Error  in  charging  a  grand  jury 
is  BO  ground  to  quash  an  indictment.    37  La.  Ann.  172. 
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3.  The  motion  for  change  of  venne  was  properly 
overruled  Kirby's  Digest,  §  2318;  54  Art  243.  The 
eourt  did  not  abuse  its  discretion.  98  Ark.  139 ;  100  Id. 
301;  95 /e{.  239. 

4.  The  indictment  states  a  public  offense.  Whar- 
ton, Cr.  Law,  No.  1572;  2  Mo.  23;  24  Minn.  158;  15  Wen- 
dell,  277;  Kirby^s  Digest,  §  ^  6395,  6398;  102  Ark.  651. 

5.  There  was  no  error  in  the  ruling  as  to  the  exami- 
nation of  the  veniremen.  But  if  so,  it  was  harmless,  as 
the  challenges  had  not  been  exhausted.  91  Ark.  576 ;  lb. 
582 ;  90  Id.  586 ;  93  Id.  168 ;  99  Id.  462 ;  102  Id.  180 ;  100  Id. 
437 ;  96  W.  627;  50  M  492. 

6.  The  testimony  as  to  other  gambling  houses  was 
properly  admitted.    75  Ark.  427;  72  Id.  586. 

7.  There  is  no  error  in  the  instructions.  105  Ark. 
598 ;  77  Id.  31 ;  71  Id.  86 ;  92  Id.  71 ;  94  Id.  511 ;  97  Id.  180 ; 
77 /d.  531;  73 /d.  455. 

8.  The  verdict  was  not  by  lot.  91  Ark.  497;  66 
Id.  264. 

9.  The  verdict  is  supported  by  the  evidence. 

HUMPHREYS,  J.  Appellant,  prosecuting  attorney 
of  the  Nineteenth  Judicial  Circuit,  was  indicted,  tried  and 
convicted  in  the  Garland  Circuit  Court  of  prosecuting 
W.  S.  Jacobs,  Porter  Austeel,  Butch  Wright  and  George 
Byan,  operators  of  a  gambling  house  at  336V^  Central 
Avenue,  in  the  city  of  Hot  Springs,  for  misdemeanors 
instead  of  felonies.  The  indictment  charged  in  substance 
that  appellant  filed  information  against  said  parties  for 
misdemeanors  for  gaming,  instead  of  prosecuting  them 
for  felonies  for  operating  a  gambling  house,  in  order  to 
encourage  said  parties  in  the  commission  of  the  offenses. 
A  fine  of  $400.00  was  imposed  by  the  verdict.  Judgment 
for  the  fine  and  costs  was  rendered  against  the  appellant, 
the  validity  of  which  is  questioned  by  appeal  to  this 
court. 

The  first  assignment  of  error  insisted  upon  for  re- 
versal is  the  overruling  of  appellant's  motion  suggesting 
the  trial  court's  disqualification  and  requesting  him  to 
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certify  such  disqualificatioiL  The  identical  question  was 
recently  decided  adversely  to  the  contention  of  appellant 
by  this  court.  We  think  our  conclusions  were  correct  and 
adhere  to  the  principles  announced  in  the  case  of  Bledsoe^ 
Sheriff  v.  SMe,  130  Ark.  122. 

Appellant  filed  a  niotion  to  quash  the  indictment  and 
insists  that  the  court  erred  in  overruling  it.  This  is  a 
second  indictment  against  appellant  for  malfeasance  in 
oflBce.  The  first  indictment  was  quashed  by  the  trial  court 
on  motion  of  appellant,  presumably  for  the  reason  that 
the  court  had  conducted  the  examination  of  the  witnesses 
before  the  grand  jury,  upon  whose  testimony  the  original 
indictment  was  returned.  After  quashing  the  first  in- 
dictment, the  question  of  gambling  and  whether  such  of- 
fenses had  been  countenanced  and  encouraged  by  certain 
oflScers  was  referred  by  the  court  to  another  grand  jury. 
On  request  of  appellant,  Mr.  Wootton,  a  member  of  the 
Hot  Springs  bar,  was  selected  to  assist  the  grand  jury 
in  the  investigation  of  the  gambling  situation.  It  was 
held  by  this  court  in  the  case  of  Bledsoe,  Sheriff  v.  State, 
supra,  that  the  participation  of  the  trial  court  in  the 
examination  of  witnesses  in  a  former  investigation  be- 
fore the  grand  jury,  did  not  constitute  him  either  an 
attorney  or  counsel  in  the  case  within  the  meaning  of 
Section  20,  Article  7,  of  the  Constitution  of  Arkansas.  We 
also  held  that  the  trial  court's  participation  in  a  former 
investigation  of  the  same  question  before  a  grand  jury 
could  not  be  urged  as  cause  for  quashing  an  indictment 
returned  by  a  different  grand  jury  upon  a  subsequent  in- 
vestigation in  which  he  did  not  participate. 

(1)  But  it  is  now  urged  that  the  instructions  given 
the  grand  jury  that  returned  the  present  indictment  were 
of  an  inflammatory  nature,  and  that  the  purport  of  the 
charge  indicated  that  the  trial  judge  desired  that  the 
grand  jury  return  an  indictment  against  appellant.  Er- 
rors committed  by  a  trial  court  in  instructing  grand 
juries  do  not  constitute  grounds  for  quashing  indictments 
returned  by  them.  Section  2279  of  Kirby's  Digest  points 
out  only  three  grounds  upon  which  an  indictment  can  be 
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set  aside  on  motion.  The  reasons  insisted  upon  for  set- 
ting aside  the  indictments  in  the  instant  case  do  not 
come  within  the  authorized  grounds  under  said  section  of 
the  digest. 

(2)  Appellant's  motion  for  a  change  of  venue  speci- 
fied that  the  minds  of  the  inhabitants  of  Garland  County 
were  so  prejudiced  against  him  that  he  could  not  obtain  a 
fair  and  impartial  trial  therein.  Twelve  citizens  of  the 
county  subscribed  to  an  affidavit  supporting  the  motion. 
They  were  brought  before  the  court  and  thoroughly  ex- 
amined as  to  the  extent  of  their  knowledge  concerning 
the  matters  set  forth  in  the  motion.  One  of  them  was 
related  by  marriage  to  appellant ;  others  wavered  on  the 
proposition  of  whether  it  was  not  possible  for  appellant 
to  get  a  fair  and  impartial  trials  and  most  of  them  con- 
fined their  knowledge  to  the  feeling  of  inhabitants  re- 
siding in  a  particular  locality  in  the  county.  The  statute 
contemplates  that  the  subscribing  witnesses  shall  have 
fairly  accurate  information  concerning  the  state  of  mind 
of  the  inhabitants  of  the  entire  county  toward  the  de- 
fendant. The  subscribing  witnesses  in  the  instant  case 
failed  to  meet  the  requirement  of  the  statute  in  this  re- 
spect. This  court  has  uniformly  held  that  unless  the  trial 
court  has  abused  its  discretion  in  overruling  a  motion  for 
change  of  venue,  the  order  is  conclusive  on  appeal. 
Bryant  v.  State,  95  Ark.  239,  and  cases  cited.  Ford  v. 
State,  98  Ark.  139;  McElroy  v.  State,  100  Ark.  301. 

After  a  careful  reading  of  the  testimony  of  these 
witnesses,  we  cannot  say  the  court  abused  its  discretion 
in  overruling  the  motion  for  change  of  venue. 

(3)  The  sufficiency  of  the  indictment  is  questioned. 
The  indictment,  in  effect,  charges  that  appellant  fostered 
the  crime  of  running  gambling  houses  by  proceeding 
against  the  operators  thereof  severally  for  gaming,  a  mis- 
demeanor under  the  statute;  instead  of  proceeding 
against  them  for  feloniously  operating  a  gambling  house, 
a  felony  under  the  statute.  It  is  said  no  such  crime  is 
known  to  the  law.  We  differ  from  learned  counsel  in  this 
contention.    It  is  the  duty  of  the  prosecuting  attorney 
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to  initiate  proceedings  against  parties  whom  he  knows, 
or  has  reason  to  believe,  have  committed  crimes.  Kirby's 
Digest,  Sees.  6398-6400. 

(4)  The  fact  that  his  duties  rise  to  the  dignity  of 
exercising  discretion  cannot  excuse  neglect  of  duty  on 
his  part.  Section  6395  of  Kirby's  Digest  imposes  a  pen- 
alty of  not  less  than  $50.00  nor  more  than  $1,000.00  on 
the  prosecuting  attorney  for  neglect  of  duty.  If  the  in- 
dictment sufficiently  charges  a  neglect  of  duty,  which  this 
indictment  does,  it  cannot  avail  to  say  that  a  demurrer 
should  be  sustained  to  it  because  the  indictment  charges 
molfeascmce  in  office.  '^The  name  of  the  crime  is  con- 
trolled by  the  specific  acts  charged,  and  an  erroneous 
name  of  the  charge  does  not  vitiate  the  indictment." 
Lace  field  v.  State,  34  Ark.  275;  State  v.  CtUbreath,  71 
Ark.  80;  Harrington  v.  State,  77  Ark.  480;  Kelley  v. 
State,  102  Ark.  651. 

(5)  Another  assignment  of  error  insisted  upon  for 
reversal  was  the  court's  refusal  to  permit  appellant  to 
ask  veniremen  on  voir  dire  examination  whether  they 
opposed  or  supported  appellant  in  his  election  to  the  of- 
fice of  prosecuting  attorney.  Electors  are  not  supposed 
to  cast  their  ballots  for  or  against  aspirants  for  office 
on  account  of  bias  or  prejudice.  The  qualification  of  the 
candidate  is  the  true  criterion.  Again,  the  secrecy  of  the 
ballot  is  accorded  electors  in  this  State  and  questions  of 
this  character  would  be  a  clear  invasion  of  their  right. 

(6)  Again,,  it  is  urged  that  the  court  erred  in  ad- 
mitting evidence  tending  to  show  the  existence  of  other 
gambling  houses  in  Hot  Springs  than  the  one  mentioned 
in  the  indictment.  The  charge  in  the  indictment  chal- 
lenged the  good  faith  of  the  prosecuting  attorney  for  not 
prosecuting  operators  of  a  certain  gambling  house  under 
the  anti-gambling  act.  His  intention  and  motive  was 
drawn  in  question.  When  a  question  of  good  or  bad 
faith  in  the  performance  or  non-performance  of  an  of- 
ficial duty  is  involved,  similar  acts  of  commission  or 
omission  occurring  about  the  same  time,  tending  to  prove 
the  issue,  are  admissible.    Howard  v.  Staie,  72  Ark.  586 ; 
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Johnson  v.  State,  75  Ark.  427 ;  Davis  &  Thomas  v.  State, 
117  Ark.  296 ;  Bledsoe  v.  State,  197  S.  W.  Rep.  17, 130  Ark. 
122. 

(7)  In  support  of  reversal,  appellant  challenges  the 
correctness  of  the  instructions  given  by  the  court,  for 
the  same  reasons  urged  against  the  sufficiency  of  the  in- 
dictment. Having  upheld  the  indictment,  it  is  unneces- 
sary to  reiterate  the  conclusions  of  the  court  in  these 
particulars.  The  contention  made  by  the  appellant  is 
to  the  effect  that  because  a  wide  discretion  is  vested  in 
the  prosecuting  attorney  with  reference  to  the  prosecu- 
tion of  parties  for  crime,  that  the  right  of  discretion  must 
necessarily  shield  him  from  indictment  or  prosecution 
for  omission  to  perform  his  duties.  This  court  takes  a 
contrary  view  of  the  law.  It  is  the  duty  of  the  prosecut- 
ing attorney,  under  the  statute,  though  endowed  with 
discretion  in  the  performance  of  his  duties,  to  exercise 
his  discretionary  powers  in  good  faith.  The  jury  was 
fairly  instructed  on  this  theory  of  the  law,  and  after  a 
careful  reading  of  the  instructions,  we  find  nothing  con- 
tained in  any  of  them  conflicting  with  this  theory. 

Instructions  A,  B,  C  and  D,  requested  by  appellajut, 
were  peremptory  in  nature  and  presented  the  opposite 
theory.    We  think  they  were  properly  refused. 

(8)  But  it  is  contended  that  even  under  the  State '& 
theory,  reflected  by  the  instructions  given  by  the  court/ 
the  verdict  is  not  warranted  by  the  evidence.  It  is  not 
within  the  province  of  this  court  to  pass  upon  the  weak- 
ness or  strength  of  the  evidence.  If  there  is  any  legal 
evidence  to  support  the  verdict,  the  rule  prevails  that 
on  appeal  the  verdict  must  stand.  The  record  discloses 
that  gambling  houses  were  being  operated  openly  in  many 
places  in  Hot  Springs  in  the  months  of  December,  1916, 
and  January,  1917.  Not  only  so,  but  the  very  parties 
against  whom  the  prosecuting  attorney  proceeded  for 
gambling  were  operators  of  a  gambling  house  during  a 
portion  of  that  time.  The  sum  total  of  the  evidence  dis- 
closes that  with  little  effort  the  gambling  houses  could 
have  been  discovered.    We  think  from  the  prosecuting  at- 
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tomey's  own  statement  he  obtained  snfiScient  informa- 
tion from  witness  Young  to  warrant  ^ith  in  thoroughly  in- 
vestigating the  gambling  situation  in  Hot  Springs.  An 
ordinary  investigation  would  have  discovered  the  loca- 
tion of  gambling  houses  in  many  parts  of  the  city,  and 
the  paraphernalia  and  devices  used  therein.  There  was 
no  lack  of  participants  in  the  games,  so  witnesses  were 
abundant.  While  the  law  does  not  impose  the  duties  of 
a  detective  upon  a  prosecuting  attorney,  it  does  impose 
upon  him  ordinary  diligence  in  discovering  and  abating 
crime. 

(9)  Lastly,  it  is  urged  that  the  verdict  of  the  jury 
was  determined  by  lot.  Lot  involves  an  element  of  chance. 
The  quotient  verdict  is  not  the  result  of  a  lottery.  It  is 
a  certain  result  ascertained  by  adding  twelve  separate 
amounts  together  and  dividing  the  sum  total  by  twelve. 
Only  one  result  can  be  reached.  It  would  be  a  lottery  if 
twelve  different  amounts  were  placed  on  separate  slips  of 
paper  and  one  slip  then  drawn  out,  which  by  agreement 
should  become  the  verdict.  The  case  of  Williams  v.  State, 
129  Ark.  344,  cited  by  appellant  in  support  of  his  conten- 
tion, is  not  authority  that  a  quotient  verdict  is  a  lottery. 
The  quotient  method  of  arriving  at  a  verdict  is  condemned 
in  the  Williams  case.  The  effect  of  fixing  the  punishment 
in  that  manner  would  compel  a  reduction  of  the  punish- 
ment to  the  minimum  fine  under  the  rule  laid  down  in  the 
case  of  Williams  v.  State,  supra.  Verdicts  of  juries  can- 
not be  impeached  by  the  evidence  of  jurors  except  where 
the  verdict  was  reached  by  lottery.  This  kind  of  mis- 
conduct cannot  be  established  by  jurors.  Thompson  on 
Trials  (2d  Ed.),  Sec.  2603. 

Our  attention  is  called  to  the  case  of  Walker  v.  State, 
91  Ark.  497,  as  holding  contrary  to  the  view  herein  ex- 
pressed. In  that  case,  the  record  showed  the  term  of 
imprisonment  was  fixed  by  lot  and  on  that  account  the 
attorney  general  confessed  error.  In  the  case  at  bar,  the 
record  does  not  show  that  the  amount  of  the  fine  was 
ascertained  by  lot. 
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No  other  evidence  except  the  evidence  of  jurors  be- 
ing offered  to  establish  the  manner  of  arriving  at  the 
verdict  in  the  instant  case,  and  the  method  adopted  not 
being  a  lottery,  reversible  error  is  not  established  by 
competent  evidence.    The  judgment  is  therefore  affirmed. 

SMITH,  J.,  dissents. 


Leach  v.  Smith. 

Opinion  delivered  October  8, 1917. 

1.  Appeal  and  error— review  of  judgment  at  law. — In  a  case  at 
law  on  appeal  for  review  for  errors,  this  court  is  not  a  trier  of 
facts.  It  is  for  the  judge  and  jury  in  the  trial  court  to  weigh 
the  evidence,  and  a  judgment  will  not  be  set  aside  on  appeal  where 
the  result  attained  below  is  supported  by  any  evidence  legally 
sufficient  to  support  the  finding  on  the  issues  of  fact. 

2.  Appeal  and  error — chancery  appeal. — On  appeal,  chancery 
causes  are  tried  de  novo,  and  the  findings  of  fact  by  the  chancery 
court  are  allowed  to  stand  unless  they  are  clearly  against  the 
preponderance  of  the  evidence. 

Appeal  from  Pulaski  Chancery  Court;  J.  E,  Mar- 
tineau,  Chancellor;  aflSrmed. 

Carmichael,  Brooks  &  Rector,  for  appellant. 

1.  The  evidence  is  not  sufficient  to  overcome  the 
vn'itten  contract,  or  that  it  was  abrogated  and  a  new  one 
made.  The  findings  of  the  chancellor  are  clearly  against 
the  preponderance  of  the  evidence.  105  Art  233 ;  98  Id, 
459 ;  102  U.  658,  663 ;  102  U.  382 ;  92  Id.  359 ;  104  Id.  488 ; 
84  74.349;  83  74.340. 

2.  The  finding  and  decree  are  against  the  prepon- 
derance of  the  competent  evidence.  78  Ark.  209 ;  97  Id. 
135 ;  95  Id.  6.  Leaving  out  the  incompetent  evidence  ad- 
mitted, there  was  no  evidence  to  support  the  findings. 

James  B.  Gray,  for  appellees. 

1.  This  court  will  not  disturb  the  chancellor's  find- 
ings on  questions  of  fact  where  not  clearly  against  the 
preponderance  of  the  evidence.  Only  a  question  of  fact 
is  involved  here.  Here  the  findings  are  all  clearly  sus- 
tained by  the  evidence. 
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WOODj,  J.  In  January,  1916,  Charley  Smith  entered 
into  the  following  written  contract  with  Marion  Leach, 
towit: 

**  Wampoo,  Ark.,  January  4, 1916. 

**0n  or  before  November  15,  1916,  I  promise  to  pay 
to  M.  L.  Leach  12  bales  of  cotton,  each  weighing  500 
pounds  each,  for  rent  on  77  acres  of  land,  all  west  of 
Plum  Bayou. '* 

Appellant  instituted  this  suit  against  Smith  and  J. 
B.  Duncan,  setting  up  the  contract  above  set  forth,  and 
alleging  that  Smith  had  disposed  of  or  was  about  to  dis- 
pose of  the  crop  on  which  the  appellant  had  a  landlord's 
lien  for  the  unpaid  rent  for  the  year  1916.  He  alleged 
that  eight  bales  of  cotton  grown  on  the  land  were  in  the 
possession  of  J.  B.  Duncan,  He  prayed  for  an  injunction 
against  the  appellees  to  restrain  them  from  disposing  of 
the  cotton  or  appropriating  it  to  theiir  own  use. 

The  appellee,  Charley  Smith,  admitted  the  contract 
set  up  in  the  complaint,  but  alleged  that  after  the  execu- 
tion of  this  contract  he  was  unable  to  secure  supplies 
to  make  the  crop ;  that  thereafter  he  informed  Leach  that 
he  could  not  get  a  merchant  to  furnish  him  under  such 
contract,  and  that  by  mutual  agreement  on  or  before 
February  1, 1916,  the  written  contract  was  abrogated  and 
a  new  contract  entered  into  whereby  Smith  agreed  to  pay 
Leach  the  sum  of  $8.00  per  acre  for  such  land  as  he 
worked  in  corn  and  one-fourth  of  the  cotton  and  cotton 
seed  grown  on  the  land  planted  in  cotton  as  rent  for 
the  land. 

Duncan  answered,  setting  up  that  he  knew  nothing 
of  the  alleged  written  contract  set  up  in  the  complaint, 
and  alleged  that  on  February  17,  1916,  Charley  Smith 
made  arrangements  with  him  for  supplies  for  the  year 
1916,  and  told  him  that  his  contract  with  Leach  was  to  pay 
$8.00  per  acre  for  all  the  land  planted  in  com  and  one- 
fourth  of  the  cotton  and  cotton  seed  grown  upon  the 
land;  that  upon  such  representation  Charley  Smith  exe- 
cuted a  mortgage  to  Duncan  &  Company  conveying  his 
entire  interest  in  the  crop  to  be  raised,  and  alleging  that 
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he  elaiizied  an  interest  in  the  cotton  in  controversy  under 
such  mortgage.  Both  the  appellees  alleged  in  their  an- 
swers that  they  were  ready  and  willing  to  comply  with 
the  terms  of  the  alleged  verbal  agreement  between  Smith, 
the  tenant,  and  Leach,  the  landlord. 

The  appellant  relied  upon  the  written  contract,  the 
execution  of  which  the  appellees  did  not  deny.  But  the 
appellees  contend  that  the  written  contract  of  lease  was 
abrogated  by  a  verbal  contract.  The  issue  is  purely  one 
of  fact,  and  it  could  serve  no  useful  purpose,  and  would 
unnecessarily  lengthen  the  opinion  to  set  out  and  discuss 
the  facts  in  detail. 

The  testimony  on  behalf  of  the  appellees  tended  to 
show  that  Smith,  for  the  year  1916,  was  the  tenant  of 
Marion  Leach,  having  rented  his  land  under  the  follow- 
ing circumstances :  He  first  entered  into  the  written  con- 
tract of  lease  set  up  by  the  appellant.  After  entering 
into  this  contract  he  interviewed  the  mercantile  firm  of 
Morris  &  High,  with  whom  he  had  been  trading,  and  with 
whom  he  already  had  an  account  of  $115.00,  to  see  if 
they  would  furnish  him  supplies  during  the  year  1916, 
and  exhibited  his  contract  of  lease  with  appellant.  The 
merchants  refused  and  requested  him  t6  pay  them  the 
balance  due.  Smith  informed  the  appellant  that  he  could 
not  get  any  merchant  to  supply  him,  in  view  of  his  writ- 
ten contract  with  appellant  to  pay  the  first  twelve  bales 
of  cotton  as  rent.  He  gave  appellant  this  information 
some  time  between  the  1st  and  5th  of  February.  Appel- 
lant thereupon  agreed  to  let  appellee.  Smith,  hold  the 
land  for  one-fourth  of  the  cotton  produced  thereon  for 
the  year  1916  and  $8.00  per  acre  for  the  land  that  was 
planted  to  com,  and  told  Smith  to  so  inform  J.  B. 
Duncan  &  Company.  He  did  so,  and  thereupon  Duncan  & 
Company  agreed  to  furnish  him  supplies,  and  he  exe- 
cuted to  Duncan  &  Company  a  mortgage  on  his  crop, 
which  recites  as  follows:  **80  acres  crop  rented  from 
Marion  Leach  land,  one-fourth  cotton  rent,  $8.00  per  acre 
for  com  land.*' 
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Appellee  Smith  himself  testified  to  the  above  facts 
concerning  the  verbal  contract,  and  he  was  corroborated 
by  four  witnesses  who  testified  that  they  heard  a  con- 
versation between  appellant  and  Smith  in  the  early  part 
of  February,  1916,  in  which  appellant  agreed  to  rent 
Smith  the  land  on  which  the  cotton  in  controversy  was 
grown  according  to  the  terms  as  testified  to  by  Smith, 
Duncan  corroborated  Smith  as  to  the  conversation  that 
took  place  between  them  when  the  mortgage  to  J.  B. 
Duncan  &  Company  was  executed.  And  witness.  High,  of 
the  mercantile  firm  of  Morris  &  High,  with  whom  Smith 
traded  during  the  year  1915,  also  corroborated  the  testi- 
mony of  Smith  to  the  effect  that  they  would  not  furnish 
him  in  view  of  the  written  contract  he  had  entered  into 
with  appellant  to  pay  the  first  twelve  bales  of  cotton  for 
rent. 

The  appellant,  in  his  own  behalf,  testified,  denying 
that  he  entered  into  the  verbal  contract,  denying  that 
there  was  any  other  contract  than  the  written  contract^ 
and  stating  iiiat  this  contract  was  never  in  any  manner 
abrogated;  and  his  testimony  is  corroborated  by  several 
witnesses  who  testified  that  they  heard  Smith  say  on 
different  occasions  during  the  year  1916  that  he  had 
agreed  to  pay  Leach  twelve  bales  of  cotton  and  money 
rent  for  the  land.  Other  witnesses  testified  that  they 
heard  Smith  say  that  he  would  turn  over  the  twelve  bales 
of  cotton  to  Leach,  but  that  Duncan  would  not  let  him. 

All  the  testimony  was  taken  ore  tentts  before  the 
chancellor  and  was  properly  authenticated  and  has  been 
brought  into  the  record. 

The  chancery  court  found  that  the  contract  attached 
to  the  complaint,  dated  January  4,  1916,  **was  subse- 
quently abrogated  by  the  parties  and  a  new  contract  en- 
tered into  whereby,  as  shown  by  the  testimony,  the  de- 
fendant, Charles  Smith,  was  to  pay  $8.00  per  acre  for 
the  land  he  worked  in  corn  and  one-fourth  of  all  cotton 
and  cotton  seed  as  rent  for  the  land  worked  in  cotton."- 

Counsel  for  the  appellee  contends,  in  effect,  that  since 
the  chancellor  heard  the  testimony  ore  terms  and  thus 
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had  an  opportunity  to  see  and  hear  the  witnesses,  the 
same  weight  should  be  given  to  his  findings  of  fact  as  is 
given  in  trials  ct  law  to  the  findings  of  fact  by  a  jury  or 
the  trial  court  sitting  as  a  jury.  But  this  contention 
grows  out  of  a  failure  to  observe  the  distinction,  under 
our  judicial  system,  between  the  rules  of  procedure  in 
this  court  in  cases  at  law  and  cases  in  chancery. 

On  appeal  in  law  cases  this  court  does  not  try  the 
issues  of  fact  anew  at  all,  but  only  reviews  for  errors  of 
law.  The  court  only  looks  to  the  facts  to  determine 
whether  the  law  is  correctly  applied,  and  only  reviews 
the  evidence  when  it  is  insisted  that  it  is  not  sufficient 
to  sustain  a  verdict;  then  it  becomes  a  question  of  law 
to  determine  whether  there  is  any  evidence  legally  suf- 
ficient to  sustain  the  verdict,  and  the  court  looks  to  the 
evidence  for  that  purpose  only. 

(1)  In  law  cases  the  jury,  in  the  first  instance,  are 
triers  of  fact,  and  the  trial  judge,  on  a  motion  for  a  new 
trial,  may  review  the  evidence  to  determine  whether  the 
verdict  is  against  the  preponderance  thereof.  This  court, 
on  appeal,  in  law  cases,  leaves  the  jury  and  the  presiding 
judge  to  weigh  the  evidence  and  decide  as  to  its  pre- 
ponderance. This  is  peculiarly  their  function,  and  we 
do  not  set  aside  the  results  thus  attained  where  there 
is  any  evidence  at  all  of  a  substantial  character;  that  is, 
legally  sufficient,  to  sustain  the  finding  on  the  issues  of 
fact.  In  other  words,  in  law  cases  this  court,  on  appeal 
for  review  for  errors  is  not  a  trier  of  facts. 

But  in  chancery  causes  the  procedure  is  entirely 
different.  When  chancery  causes  reach  this  court  on 
appeal  they  are  taken  up  for  trial  de  novo  on  the  record 
made  up  in  the  lower  court,  that  is,  on  the  same  record, 
but  the  law  and  the  facts  are  examined  the  same  as  if 
there  had  been  no  decision  at  nisi  prills.  In  determining 
the  issues  of  fact  by  this  court  in  chancery  causes,  no 

K light  is  given  to  the  findings  of  fact  by  the  trial  court 
less  the  evidence  is  so  conflicting  as  to  leave  the  minds 
of  this  court  in  doubt  as  to  where  the  preponderance 
lies.    Where  the  evidence  is  evenly  poised,  or  so  nearly 
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80  that  we  are  unable  to  determine  in  whose  favor  the 
preponderance  lies,  then  the  findings  of  fact  by  the  (dian- 
cellor  are  persuasive.  But  the  issues  of  fact,  as  well  as 
law,  are  tried  by  this  court  anew. 

(2)  The  rule  was  early  announced  and  has  been 
consistently  adhered  to  that  the  findings  of  the  chancellor 
will  not  be  set  aside  by  this  court  unless  tiiey  are  clearly 
against  the  preponderance  of  the  evidence.  This  simply 
means  that  on  a  trial  anew  of  the  issues  of  fact  in  a 
chancery  cause  on  the  record  as  presented  to  this  court 
on  appeal,  unless  it  is  clear  to  our  minds,  that  is,  un- 
less we  are  fully  convinced  as  to  which  of  the  parties 
litigant  is  entitled  to  the  decision,  we  accept  and  adopt 
the  findings  of  the  chancellor  as  our  own  and  treat  them 
as  conclusive.  The  meaning  of  the  rule  may  be  shown 
by  this  simple  illustration:  When  chancery  causes  are 
taken  up  for  determination  by  this  court,  the  judicial 
balance,  so  to  speak,  stands  at  perfect  equipoise.  One 
side  of  the  scales  is  labeled  ^'appellant,"  the  other 
'*  appellee. ''  The  testimony  in  the  record  is  examined 
and  all  that  is  incompetent  is  discarded.  That  which 
remains  for  appellant  is  put  on  his  side,  and  that  for 
the  iappellee  on  his  side,  and  if  the  scales  are  evenly 
balanced,  or  so  nearly  so  as  to  leave  the  judges  in  doubt 
as  to  where  lies  the  greater  weight,  then  the  decision  of 
the  court  below  is  persuasive  and  is  allowed  to  stand  as 
the  correct  result. 

While  the  rule  has  been  stated  in  different  form  and 
in  somewhat  different  language  in  various  decisions  of 
this  court,  the  above  we  believe  correctly  states  and  illus- 
trates the  rule  that  chancery  causes  afe  tried  de  novo 
in  this  court  and  that  the  fincKngs  of  fact  by  the  chancery 
court  are  allowed  to  stand  unless  they  are  clearly  against 
the  preponderance  of  the  evidence.  State  Bank  v.  Con- 
way, 13  Ark.  350;  Ringgold  v.  Patterson,  15  Ark.  209; 
Woodruff  V.  Core,  23  Ark.  341;  Gerson  v.  Pool,  31  Ark. 
85;  Chapman  v.  Liggett,  41  Ark.  292;  Gist  v.  Barroil^ 
42  Ark,  521,  and  other  cases  collated  in  1  Crawford's 
Dig.  of  Ark.  Reports,  p.  75;  Brown  v.  Wyandotte,  etc.. 


Digitized  by  VjOOQIC 


ABK.J  Meadobs  V.  State.  471 

Ry.  Co.,  68  Ark.  134  j  Moomy  v.  Tyler,  68  Ark.  314;  Nor- 
num  V.  Pugh,  75  Ark.  52;  Goerke  v.  Rodgers,  75  Ark.  72, 
and  other  cases  oited  in  UI  Crawford's  Dig.  Ark.  Re- 
ports, p.  36;  Carr  v.  Fair,  92  Ark.  359;  Wait  v.  Sta/nton, 
104  Ark.  9,  and  other  cases  cited  in  IV  Crawford's  Dig. 
Ark.  Reps.,  pp.  75-76.  See  also  West's  Consolidated  In- 
dex Ark.  Cases,  Sec.  1009,  App.  and  Error;  2  Standard 
Enc.  Procedure,  pp.  434-435.  But  seemingly  contra,  see 
Branch  v.  Mitchell,  24  Ark.  431. 

In  the  case  at  bar  the  evidence  is  conflicting  and  so 
evenly  poised  that  we  are  in  doubt  as  to  who  is  entitled 
to  the  preponderance,  and  we  are  not  convinced  that  the 
findings  of  the  chancellor  are  clearly  against  the  weight 
of  the  evidence.  We  therefore  adopt  the  findings  of  the 
chancery  court  as  correct,  and  affirm  the  decree. 


Mbadobs  v.  State. 

Opinion  delivered  October  15, 1917. 

1.  Timber—unlawful  cutting. — Sections  1901  and  1902  of  Kirby's 
Dig:est,  providing  a  penalty  for  cutting  and  destroying  timber, 
the  one  denouncing  the  crime  as  a  misdemeanor  and  the  other 
as  a  felony,  held  not  inconsistent. 

2.  Criminal  law— misdbmbanor— failure  to  swear  jury.— After 
verdict  it  is  too  late  to  object  for  the  first  time  that  the  jurors 
were  not  sworn  in  accordance  with  the  statute. 

3.  Evidence — cutting  and  destroying  timber. — Defendant  was 
charged  with  the  crime  of  cutting  and  destroying  timber.  A  wit- 
ness was  permitted  to  testify  that  he  saw  defendant  peeling  some 
locust  posts  at  a  certain  place,  but  did  not  know  whether  it  was 
on  the  land  mentioned  in  the  indictment.  Other  witnesses  testified 
that  they  saw  defendant  peeling  trees  on  the  land  mentioned  in 
the  indictment.    Held,  this  testimony  was  competent. 

Appeal  from  Crawford  Circuit  Court;  James  Coch- 
ran, Judge ;  affirmed. 

J.  E.  London,  for  appellant. 

1.  This  was  a  felony,  and  the  record  fails  to  show 
that  defendant  pleaded  to  the  indictment  or  that  the  jury 
were  sworn.    37  Ark.  61. 
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2.  The  evidence  fails  to  warrant  a  conviction.  In- 
competent testimony  was  also  admitted. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  '^o  objections  were  made  to  the  case  proceeding 
to  trial.  The  objection  comes  too  late  on  appeal.  79 
Ark.  293 ;  51  Id.  126 ;  56  Id.  488 ;  lb.  4.  It  is  too  late  after 
verdict.  40  Ark.  511 ;  44  Id.  122 ;  36  La.  Ann.  804 ;  19  la. 
169;  86  Ark.  360;  55  Id.  342;  51  Id.  130. 

2.  There  is  no  valid  bill  of  exceptions.  55  Ark. 
Law  Rep.  322 ;  103  Id.  44 ;  96  Id.  175. 

3.  The  evidence  sustains  the  verdict,  but  a  judgment 
will  not  be  reversed  for  insufficiency  of  the  evidence  where 
the  evidence  has  not  been  brought  to  this  court  by  a  valid 
bill  of  exceptions.    105  Ark.  121. 

McCULLOCH,  C.  J.  The  defendant  was  indicted 
for  the  offense  of  cutting  down  and  destroying  growing 
timber,  of  the  value  of  $100.00,  on  certain  lands  of  an- 
other, which  constituted  a  felony  under  the  statute  pro- 
viding that  if  any  one  shall,  without  lawful  authority, 
etc.,  enter  upon  land  belonging  to  the  State,  or  any  cor- 
poration or  person  **and  shall  cut  down  or  destroy,  or 
cause  to  be  cut  down  or  destroyed,  any  tree  or  trees  stand- 
ing or  growing  thereon,  of  the  value  of  more  than  ten 
dollars  *  *  *  shall  be  deemed  guilty  of  a  felony. '* 
Kirby's  Digest,  Sec.  1902. 

(1)  The  trial  jury  returned  a  verdict  finding  the 
defendant  guilty  of  a  misdemeanor  and  assessed  his  fine 
at  the  sum  of  $50.00.  The  statute  under  which  the  con- 
viction was  had  is  a  part  of  the  Revised  Statutes,  and  is 
found  in  Kirby's  Digest  as  Sec.  1901,  and  provides  that 
every  person  who  shall  wilfully  commit  any  trespass  **by 
cutting  down  or  destroying  any  kind  of  wood  or  timber 
•  •  •  shall  upon  conviction  be  adjudged  guilty  of  a 
misdemeanor  and  be  fined  in  any  simi  not  less  than  fifty 
dollars. ''  This  court  held  in  State  v.  Malone,  46  Ark. 
140,  that  the  Act  of  1883  (Kirby's  Digest,  Sec  1902,  re- 
ferred to  above)  did  not  repeal  the  former  statute,  and 
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that  there  was  no  inconsistency  between  the  two  statutes. 
The  defendant  was,  therefore,  properly  convicted  of  a 
misdemeanor  under  this  indictment. 

(2)  It  is  insisted  that  the  judgment  should  be  re- 
versed for  the  reason  that  the  record  fails  to  show  af- 
firmatively that  the  jurors  were  specially  sworn  as  pro- 
vided by  statute.  Kirby's  Digest,  Sec.  2373.  The  record 
is  entirely  silent  as  to  any  oath  being  administered  to 
the  jurors,  or  as  to  any  objections  or  requests  of  the 
defendant  on  that  subject,  and  the  motion  for  new  trial 
does  not  contain  any  assignment  of  error  in  that  respect. 
The  question  is  raised  here  for  the  first  time  in  the  case. 
This  court  held  in  Ruble  v.  State,  51  Ark.  126,  that  in  a 
prosecution  for  misdemeanor  it  is  too  late  after  verdict 
to  object  for  the  first  time  that  the  jurors  were  not  sworn 
in  accordance  with  the  statute.  It  was  held  that  the 
defendant  under  those  circumstances  is  deemed  to  have 
waived  his  objections  to  the  failure  of  the  court  to  have 
the  oath  administered  to  the  jurors.  The  present  case 
is  ruled  by  that  decision,  for  the  verdict  of  the  jury 
eliminated  the  felony  charge  and  brings  the  case  within 
the  rule  governing  trials  of  misdemeanor  tyases.  We  are 
not  called  upon  to  decide  whether  or  not  this  would  con- 
stitute a  waiver  in  a  felony  case. 

(3)  It  is  next  insisted  that  th^  court  erred  in  one 
of  its  rulings  on  the  question  of  admissibility  of  certain 
testimony.  One  of  the  witnesses  introduced  by  the  State 
testified  that  he  saw  the  defendant  peeling  some  locust 
posts  at  a  certain  place,  but  he  did  not  know  whether 
it  was  on  the  land  mentioned  in  the  indictment.  Two  other 
witnesses  were  permitted  to  testify  that  the  other  wit- 
ness, Norris  by  name,  pointed  out  to  them  the  spot  where 
he  said  that  he  saw  the  defendant  peeling  the  trees,  and 
those  witnesses  testified  that  the  spot  so  designated  by 
Norris  was  on  the  land  described  in  the  indictment.  This 
did  not  constitute  hearsay  testimony  within  the  meaning 
of  the  law,  for  it  tended  to  identify  the  particular  place 
where  the  offense  was  alleged  to  have  been  conmiitted. 
The  testimony  of  Norris  showed  that  the  timber  vms  cut, 
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and  his  designation  of  the  partioolar  plaoe  in  connection 
with  the  testimony  of  the  other  two  witnesses  completed 
the  identification.    Smith  v.  State,  90  Ark.  435. 

It  is  also  contended  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict,  but  the  testimony  above  referred 
to  was,  we  think,  sufficient  to  make  out  the  case  if  ac- 
cepted by  the  jury  as  true. 

Judgment  affirmed. 


Todd  v.  Toll. 

Opinion  delivered  October  15, 1917. 

Sales — completed  teansaction — ^title— exchange  of  chattels.— A. 
a^rreed  to  sell  an  automobile  to  B.  in  exchange  for  a  certain 
quantity  of  hay.  The  hay  was  stored  in  a  bam  on  A.'s  property. 
A.  delivered  the  automobile  to  B.,  inspected  the  hay,  and  approved 
it  as  to  quality.  Held,  under  the  agreement,  that  title  to  the  hay 
passed  to  A.,  B.  merely  holding  as  bailee,  and  that  A.  could  main- 
tain against  B.  an  action  for  the  possession  of  the  hay. 

Appeal  from  Prairie  Circuit  Court,  Southern  Dis- 
trict; Thomas  C.  Trimble,  Judge;  affirmed. 

C.  B.  &  Cooper  Thweatt,  for  appellant. 

The  demurrer  should  have  been  sustained  to  the  com- 
plaint, because  the  complaint  and  contract  do  not  show 
title  in  appellant.  No  delivery  of  the  hay  is  alleged  or 
shown.  The  sale  was  not  completed  and  title  did  not  pass. 
66  Ark.  138;  102  Id.  532;  31  Id.  137;  102  Id.  349;  35  Id. 
304.  The  hay  was  never  actually  delivered,  nor  was 
there  a  constructive  delivery.  35  Ark.  304 ;  63  Id.  232 ;  90 
Zrf.  438;  102  Id.  25. 

Eugene  La/nkford,  for  appellee. 

1.  No  bill  of  exceptions  was  filed,  and  all  defects  in 
the  complaint  were  cured  by  the  evidence.  124  Ark.  389. 
The  complaint  alleged  title  and  right  to  possession.  73 
Ark.  593;  35  7(i.  169. 

2.  There  was  delivery.  102  Ark.  532 ;  100  U.  S.  124 ; 
70  Ark.  105.    The  demurrer  was  properly  overruled. 
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HABT,J.  The  plaintiff,  W.  A.  Toll,  instituted  this 
action  against  B.  B.  Todd  to  recover  possession  of  sixty- 
four  tons  of  prairie  hay  which  was  agreed  to  be  worth 
$14.00  per  ton,  amounting  in  the  aggregate  to  $896.00. 
The  facts  are  as  follows: 

Toll  and  Todd  entered  into  a  written  contract 
whereby  the  former  exchanged  with  the  latter  an  auto- 
mobile for  one  hundred  tons  of  good  prairie  hay.  The 
agreement,  among  other  things,  contains  the  following: 

^^The  said  hay  is  now  stored  in  the  south  end  of 
the  bam  on  southwest  quarter,  section  10,  township  1 
north,  range  5  west,  what  is  known  as  the  F.  T.  Toll 
place ;  and  now  in  case  of  any  accident  to  the  said  hay  by 
fire,  lightning,  or  whatsoever  cause,  the  said  B.  B.  Todd 
hereby  agrees  to  furnish  and  deliver  the  said  amount  of 
hay  due  on  this  contract  or  sale,  from  any  other  hay 
he  may  have — or  cause  to  be  put  up  until  the  one  hun- 
dred tons  has  been  delivered  as  above,  which  hay  is  to 
be  good  merchantable  hay — all  of  which  is  to  be  de- 
livered on  cars  at  Tollville  without  any  cost  to  the  said 
W.  A.  Toll. 

**The  said  W.  A.  Toll  has  inspected  the  hay  now 
stored  in  the  barn  and  do  approve  of  same  for  quality.'' 

The  automobile  was  delivered  to  Todd.  Todd  let 
Toll  have  thirty-six  tons  of  the  hay  and  refused  to  let 
him  have  the  balance;  hence  this  suit.  The  case  was 
tried  before  the  court  sitting  as  a  jury  and  the  judgment 
recites  that  it  was  submitted  to  the  court  upon  the  plead- 
ings in  the  case,  the  contract  and  the  oral  agreement 
of  the  parties  that  the  value  of  the  hay  was  $896.00. 

The  court  found  for  the  plaintiff  for  the  possession 
of  the  hay  or  its  value  in  the  sum  of  $896.00.  The  de- 
fendant has  appealed. 

The  sole  reliance  of  the  defendant  for  a  reversal  of 
the  judgment  is  that  the  court  was  not  warranted  in 
finding  that  there  was  a  delivery  of  the  hay  by  Todd 
to  Toll  and  hence  the  latter  was  not  entitled  to  maintain 
this  suit.  There  were  no  rights  of  third  persons  in  the 
action.    The  contract  recites  that  the  hay  was  stored  in 
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the  south  end  of  a  bam  in  the  possession  of  Todd  on 
F.  T.  Toll's  place  and  that  Toll  had  inspected  the  hay 
and  approved  it  for  quality.  The  agreement  shows  that 
it  was  understood  by  both  parties  that  the  title  to  the 
property  should  pass  from  Todd  to  Toll  and  that  the 
former  should  hold  it  as  bailee  for  the  latter.  The  agree- 
ment contemplated  that  Todd  should  load  it  on  the  cars 
on  or  before  May  1,  1916,  at  the  request  of  Toll.  The 
hay  was  exchanged  for  an  automobile  which  had  been 
delivered  by  Toll  to  Todd. 
,  Under  such  circumstances  we  are  of  the  opinion  that 
the  court  was  warranted  in  finding  from  the  contract 
that  there  was  a  legal  delivery  of  the  hay  and  that  the 
actual  possession  thereof  was  only  retained  by  Todd  as 
bailee  for  Toll.  Hence  the  sale  was  completed  and  the 
title  to  the  property  passed  to  Toll. 

In  Chalmers  S  Son  v.  Bowen,  112  Ark.  63,  Chalmers 
&  Son  brought  replevin  against  Bowen  for  thirty  tons 
of  mussel  shells.  On  the  part  of  the  defendant  it  was 
shown  that  they  went  with  the  agent  of  the  plaintiffs 
to  the  place  on  the  river  bank  where  the  shells  were 
piled  and  agreed  to  buy  them  delivered  at  that  place  for 
a  stipulated  price;  that  they  began  to  weigh  out  the 
shells,  but  quit  because  there  was  so  much  mud  mixed 
with  them.  They  finally  agreed  that  the  shells  should 
belong  to  the  defendants,  but  that  the  plaintiflFs  should 
weigh  them  out  when  they  got  dry.  The  court  held  that 
under  this  testimony  the  jury  might  have  found  that  the 
shells  were  delivered  to  the  defendant.  So  here  the  court 
was  warranted  in  finding  under  the  contract  that  there 
was  a  delivery  of  the  hay  to  the  plaintiflFs.  See  also  Elgin 
V.  Barker,  106  Ark.  482. 

The  judgment  must  be  affirmed. 
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VeNABLE  v.  Town  op  PLUMMBBVILIiB. 

Opinion  delivered  October  15, 1917. 

1.  Municipal  corporations— imfbovement  of  streets — ^who  can 
BIND  CITY.^ — Neither  the  mayor  nor  street  committee  of  the  city 
council  has  authority  to  contract  for  the  improvement  of  city 
streets.  The  city  council  alone  can  contract  as  provided  in  the 
statute. 

2.  Municipal  corporations — ^invalid  acts  of  officials — gratifica- 
tion BY  council. — In  order  for  the  unauthorized  act  of  the  mayor 
or  council  committee  to  be  ratified  by  the  council,  the  proper 
officers  must  take  some  aftrmative  or  negative  action,  which 
amounts  to  an  approval  of  the  matter  in  question. 

3.  Municipal  corporations — gratification  of  invalid  act. — Mere 
knowledge  by  the  council  cannot  amount  to  a  ratification  of  an 
unauthorized  act  of  the  mayor  or  members  of  the  council. 

Appeal  from  Conway  Circuit  Court;  A.  B.  Priddy, 
Judge;  affirmed. 

Edward  Gordon,  for  appellant. 

1.  The  work  was  done  acceptably  under  the  con- 
tract, and  the  town  paid  a  part  of  the  price.  The  im- 
provements were  necessary  and  valuable,  and  appellant 
was  entitled  to  recover  such  amount  as  his  services  were 
worth.  It  was  the  duty  of  the  town  to  keep  its  streets  in 
repair.  Kirby  &  Castle's  Digest,  <^  6483;  Act  March  9, 
1875;  61  Ark.  397;  Beach  on  Publ.  Corp.,  §  217;  47  Ark. 
269;  58  Id.  348;  98  Id.  38;  124  Id.  6-9;  28  Cyc.  1044;  36 
Cent.  Dig.,  §  880. 

The  town  received  the  benefits  of  labor  and  money  ex- 
pended for  its  benefit  and  is  liable. 

Sellers  S  Sellers,  for  appellee. 

1.  The  complaint  stated  no  cause  of  action.  No  or- 
dinance was  passed  nor  contract  made  with  the  city  coun- 
cil. Dillon,  Mun.  Corp.,  §  89;  Kirby 's  Digest,  §  5473;  40 
Ark.  107. 

2.  No  contract  was  ever  made.  61  Ark.  397.  Nor 
was  the  work  ever  accepted  by  the  town.  There  can  be 
no  estoppel.  2  Dillon,  Mun.  Corp.,  §  777;  58  Ark.  270. 
I^^or  was  there  any  ratification.    61  Ark.  402. 
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3«  The  act  of  the  eooncil  disallowing  the  claim  is 
binding.  Kirby 's  Digest,  §  1315 ;  62  Ark.  196,  201 ;  109  Id. 
100 ;  6  Cyc.  550,  note  60,  p.  753 ;  29  Ark.  448 ;  23  Cyc  1118 ; 
52  S.  W.  1078;  62  N.  E.  447;  48  U.  S.  L.  Ed.  195;  45  N.  Y. 
S.  836;  97  N.  W.  454;  52  S.  E.  300;  4  Enc.  PI.  &  Pr.  38, 
58,  74,  84. 

STATEMENT  BY  THE  COUBT. 

Luther  Venable  sued  .the  town  of  Plummerville  to 
recover  a  balance  of  $271.50  alleged  to  be  due  him  by  the 
town  for  work  done  on  its  streets.  The  facts  are  as 
follows :     ^ 

Luther  Venable  was  employed  by  Conway  County  to 
work  its  roads  and  had  in  his  possession  the  county  road 
machinery.  D.  E.  Thomas,  tiie  mayor  of  the  town  of 
Plummerville,  wished  to  employ  him  to  improve  the 
streets  of  that  town.  It  was  agreed  between  them  that 
Venable  would  do  the  work  for  a  stipulated  sum  if  the 
county  judge  would  allow  him  to  use  the  road  machinery. 
The  county  judge  agreed  to  this  and  the  mayor  had 
Venable  enter  into  an  oral  agreement  whereby  the  latter 
was  to  do  certain  work  upon  the  streets  of  Plummerville. 
Venable  did  work  to  the  amount  of  $421.50.  His  work 
was  satisfactory  and  done  in  accordance  with  )nB  con- 
tract with  the  mayor.  The  county  judge  allowed  him 
$150.00  out  of  certain  funds  which  belonged  to  the  town 
of  Plummerville.  This  amount  was  paid  Venable,  but 
the  city  declined  to  pay  him  any  further  sum  for  the 
work  done  by  him. 

The  testimony  shows  that  the  mayor  and  the  mem- 
bers of  the  council,  who  are  also  members  of  the  street 
committee,  knew  that  Venable  was  doing  the  work.  They 
said  they  did  not  make  any  objection  to  it.  The  three 
members  of  the  street  committee  admitted  that  they  knew 
the  work  was  being  done,  but  stated  that  they  under- 
stood the  county  was  going  to  pay  for  it.  They  also 
testified  that  the  work  was  needed  and  that  it  was  done 
in  a  satisfactory  manner.  The  mayor  admitted  making 
the  contract,  but  stated  that  it  was  understood  at  the 
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time  that  the  county  judge  should  pay  $250.00,  and  that 
he  later  refused  to  make  Venable  an  allowanee  for  this 
sum.  It  is  also  shown  by  another  member  of  the  council 
and  the  recorder  that  they  knew  the  work  was  being 
done,  but  they  said  that  they  had  been  informed  that 
the  county  would  pay  for  it. 

The  case  was  tried  before  the  court  sitting  as  a  jury. 
The  court  found  for  the  defendant  and  judgment  was 
entered  accordingly.    The  plaintiff  has  appealed. 

HART,  J.,  (after  stating  the  facts). 

Section  5473  of  Kirby's  Digest,  among  other  things, 
provides : 

*'0n  the  passage  of  every  by-law  or  ordinance,  reso- 
lution or  order,  to  enter  into  a  contract,  by  any  council 
of  any  municipal  corporation,  the  yeas  and  nays  shall  be 
called  and  recorded ;  and  to  pass  any  by-law  or  ordinance, 
resolution  or  order,  a  concurrence  of  a  majority  of  a 
whole  number  of  members  elected  to  the  council  shall  be 
required.^' 

(1)  Section  5456  provides  that  they  (municipal  cor- 
porations) shall  have  power  to  improve  and  repair  their 
streets  and  alleys.  Neither  the  mayor  of  the  town  of 
Plummerville  nor  the  street  committee  of  the  council 
had  the  authority  to  make  the  contract  with  Venable  for 
the  improvement  of  the  streets  of  the  town.  The  town 
council  alone  could  make  the  contract  in  the  manner 
provided  by  the  statute.  City  of  Mena  v.  Tomlinson 
Bros.,  118  Ark.  166,  and  Cutler  v.  Toivn  of  RussellvUle, 
40  Ark.  105. 

(2-3)  It  is  not  shown  by  the  record  that  the  town 
council  by  ordinance  or  resolution  made  any  contract 
with  Venable  to  work  the  streets  nor  does  the  record 
show  that  the  town  council  authorized  either  the  mayor 
or  the  members  of  the  street  committee  to  make  such 
contract.  It  is  claimed,  however,  that  the  contract,  as 
made  by  the  mayor,  was  ratified.  Reliance  is  placed 
upon  Frick  v.  Brinkley,  61  Ark.  397,  and  Forrest  City  v. 
Orgill,  87  Ark.  389.    We  do  not  think,  however,  that 
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either  one  of  those  cases  is  authority  for  the  position 
taken  by  counsel.  In  the  first  mentioned  case  there  was 
a  sale  of  piping  to  the  town  by  one  of  its  aldermen.  Snch 
contract  was  contrary  to  the  statute.  The  town  kept  the 
piping  and  a  recovery  on  a  qua/ntum  valehat  was  allowed. 
So,  too,  in  the  last  mentioned  case  the  city  officers  pur- 
chased some  water  works  machinery  and  the  contract 
was  not  authorized  by  any  ordinance,  resolution,  or  order 
of  the  council  in  the  manner  provided  by  the  statute,  but 
the  water  works  machinery  was  kept  and  used  by  the 
city.  On  this  account  a  recovery  as  upon  quantum 
valehat  was  allowed. 

In  the  present  case  there  was  no  ratification  of  the 
contract  whatever  by  the  town  council.  Knowledge  by 
individual  members  of  the  council  by  conversations  on 
the  street  could  not  be  considered  as  a  ratification  by  the 
council  as  a  body.  There  was  no  action  taken  by  the 
council  in  the  matter  at  all.  There  was  nothing  to  indi- 
cate that  it  accepted  the  work.  Besides  the  members  of 
the  council  and  the  mayor  testified  that  they  understood 
that  the  county  was  to  pay  for  the  work  except  the  amount 
which  had  already  been  paid  by  the  town.  In  order  for 
the  ratification  to  become  effective  there  nmst  be  some 
affirmative  action  by  the  proper  officers,  or  some  negative 
action  which  of  itself  would  amount  to  an  approval  of 
the  matter  in  question.  Teccarkcma  v.  FriedeU,  82  Ark. 
531. 

It  follows  the  court  was  warranted  in  finding  for 
the  defendant,  and  under  the  settled  rules  of  this  court 
the  findings  of  fact  made  by  the  court  sitting  as  a  jury 
are  as  binding  upon  appeal  as  the  verdict  of  a  jury. 

Therefore,  the  judgment  will  be  affirmed. 
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McLbod  v.  McLeod. 

Opinion  delivered  October  15, 1917. 

HOMBsnBAD  GUT. — ^A  husband  and  father  cannot  make  a  gift  of  a 
portion  of  his  homestead  without  his  wife  joining  in  the  same. 

Appeal  from  Bradley  Chancery  Court ;  Zachariah  T. 
Wood,  Chancellor;  reversed. 

J.  R.  Wilson,  for  appellants. 

1.  There  was  no  real  contract  between  father  and 
son,  no  meeting  of  minds  of  these  two  parties,  and  there 
was  no  such  contract  as  could  be  enforced.  W.  A.  Mc- 
Leod was  a  minor. 

The  land  was  a  part  of  the  homestead,  and  was  so 
impressed.  The  wife  never  joined  in  any  deed  nor  relin- 
quished her  dower.  126  Ark.  182;  56  Ark.  146;  71  Id. 
283;  108  Id.  53;  95  Am.  St.  Rep.  928;  113  Am.  St.  Rep. 
802;  39  Cyc.  1217;  33  Ark.  399;  29  Id.  280;  123  Ark.  200; 
113  Ark.  134. 

2.  The  contract  was  not  enforceable  by  specific  per- 
formance, as  it  was  part  of  the  homestead.  Mrs.  McLeod 
was  not  bound  as  she  was  not  a  party  to  any  such  con- 
tract. 

J.  S.  McKnight  and  C.  L.  Poole,  for  appellee. 

No  further  contract  than  the  gift  to  the  son  was  nec- 
essary. The  burden  was  on  appellants  to  show  that  the 
land  was  part  of  the  homestead.  The  widow  can  not  cre- 
ate a  homestead  right  after  the  death  of  her  husband. 
He  must  have  impressed  the  homestead  character  upon 
it  during  his  life.  33  Ark.  399 ;  31  Id.  145 ;  29  Id.  280 ;  41 
Id.  94. 

The  land  was  given  to  the  son  and  he  took  posses- 
sion, cultivated  and  improved  it  long  before  his  father's 
death.    The  chancellor  was  right  in  his  findings. 

STATEMENT  BY  THE  COUBT. 

Mrs.  M.  J.  McLeod  for  herself  and  for  John  McLeod 
and  Frank  McLeod,  her  minor  children,  instituted  this 
action  in  the  chancery  court  against  W.  A.  McLeod  to 
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restrain  him  from  entering  npon  or  otherwise  interfering 
with  their  possession  of  a  certain  forty  acres  of  land 
which  she  claims  to  be  a  part  of  the  homestead. 

TJie  defendant  answered,  denying  that  the  land  was 
a  part  of  the  homestead  of  his  mother  and  her  minor 
children  and  setting  up  title  in  himself  by  gift  from  his 
father  in  his  lifetime.  The  facts  are  substantially  as  fol- 
lows: 

D.  W.  McLeod  owned  nine  forty-acre  tracts  of  land 
situated  in  a  body  in  Bradley  County,  Arkansas.  His 
dwelling  house  and  outhouses  were  situated  on  a  forty- 
acre  tract  adjoining  the  one  in  controversy  and  just  east 
of  it.  There  was  a  large  field  near  the  dwelling  house 
and  about  ten  acres  of  this  field  was  on  the  land  in  con- 
troversy. D.  W.  McLeod  died  June  20,  1915,  and  had 
lived  on  the  land  about  twenty  years  prior  to  his  death. 
He  left  surviving  him  his  widow,  Mrs.  M.  J.  McLeod,  and 
two  minor  children,  viz. :  Frank,  fifteen  years  of  age,  and 
John,  fourteen  years  of  age,  and  several  adult  children. 
The  defendant  was  one  of  his  adult  children. 

According  to  the  testimony  of  the  plaintiff,  the  land 
in  controversy  was  a  part  of  the  homestead.  A  detailed 
statement  of  the  testimony  on  this  point  will  be  stated 
in  the  opinion. 

According  to  the  testimony  of  the  defendant  he  cul- 
tivated a  part  of  the  land  in  question  in  the  year  1911. 
During  the  summer  his  father  gave  him  the  land  and  he 
said  his  mother  acquiesced  in  the  gift.  He  further  testi- 
fied that  he  remained  in  possession  of  the  land  from  that 
time  until  his  father's  death;  that  for  the  two  years  prior 
to  his  father's  death,  he  did  not  cultivate  the  land  and 
permitted  his  father  to  collect  the  rents  therefrom;  that 
no  conditions  were  attached  to  the  gift  of  the  land. 

Several  other  witnesses  testified  that  D.  W.  McLeod 
in  his  lifetime  told  them  that  he  had  given  the  land  in 
controversy  to  the  defendant,  his  son,  and  that  he  did 
not  speak  of  any  conditions  being  attached  to  the  gift. 
The  defendant  cleared  up  about  three  acres  of  the  land 
and  this  was  worth  $10.00  per  acre.    According  to  his 
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testimony  he  also  placed  nine  rolls  of  wire  in  a  fence 
around  the  land  and  the  improvements  made  by  him  on 
it  were  worth  $150.00.  He  said  the  rental  value  of  the 
land  was  $2.00  per  acre.  Ten  acres  of  the  land  was  in 
cultivation  and  according  to  the  testimony  of  two  of 
his  brothers,  its  rental  value  was  four  or  five  dollars  per 
acre.  One  of  his  brothers  also  put  the  value  of  the  fence 
at  less  than  one-half  of  what  he  estimated  it  to  be.  The 
defendant  placed  about  two  thousand  feet  of  lumber  on 
the  land  and  five  hundred  feet  of  it  was  used  by  his  foster 
brother  and  the  remaining  fifteen  hundred  feet  by  his 
father.  No  deed  was  ever  executed  to  the  defendant  for 
the  land.  During  his  father's  last  illness  the  defendant 
tried  to  get  his  mother  to  have  his  father  execute  a  deed 
to  him  to  the  land,  but  she  refused  to  do  so.  The  request 
worried  his  father  a  great  deal  and  he  refused  to  make 
the  deed,  saying  that  the  land  was  his  homestehd  and  that 
he  had  in  the  first  instance  given  the  land  to  the  defendant 
on  condition  that  he  would  establish  himself  a  home 
there;  that  the  defendant  had  failed  to  build  a  home  on 
the  land,  but  on  the  contrary  had  abandoned  it  and 
had  forfeited  all  his  rights  thereto. 

Other  testimony  will  be  stated  or  referred  to  in  the 
opinion.  The  chancellor  found  that  the  land  had  never 
constituted  a  part  of  the  homestead  of  D.  W.  McLeod; 
that  he  had  given  the  land  to  the  defendant  in  his  life- 
time and  put  him  in  possession  of  it  and  the  title  to  the 
tract  of  land  was  quieted  and  confirmed  in  the  defendant. 
The  case  is  here  on  appeal. 

HART,  J.,  (after  stating  the  facts). 

Section  3901  of  Kirby's  Digest  being  an  act  of  March 
18,  1887,  provides  in  effect  that  no  conveyance,  mort- 
gage or  other  instrument  affecting  the  homestead  of  any 
married  man  shall  be  of  any  validity  unless  his  wife 
joins  in  the  execution  of  such  instrument  and  acknowl- 
edges the  same.  Under  this  statute  we  have  always  held 
that  a  deed  purporting  to  convey  the  homestead  of  a 
married  man  is  a  nullity  if  his  wife  fails  to  join  in  the 


Digitized  by  VjOOQIC 


484  McLeod  v.  McLeod.  [130 

execution  of  the  deed.  Pipkin  v.  Williams,  57  Art  242 ; 
Oliver  v.  Routh,  123  Ark.  189,  and  cases  cited,  and  Waters 
V.  HarUey,  120  Ark.  465. 

In  the  last  mentioned  case  we  held  that  a  husband 
cannot  make  a  contract  to  convey  the  homestead  which 
will  be  binding  upon  his  wife.    The  court  said : 

**It  is  clear  that  if  the  husband  cannot  make  a  con- 
veyance of  the  homestead  without  the  concurrence  of  his 
wife,  he  cannot  make  a  contract  to  convey  the  homestead 
which  will  be  obligatory  upon  his  wife.  If  he  could  make 
a  contract  to  convey  the  homestead  which  would  be  ob- 
ligatory upon  his  wife  the  statute  could  be  easily  evaded 
and  would  be  of  no  force." 

The  defendant  testified  that  his  father  gave  him  the 
forty-acre  tract  in  controversy  and  put  him  in  possession 
of  it.  He  said  that  his  mother  acquiesced  in  the  gift, 
but  does  not  claim  that  she  participated  in  the  trans- 
action. 

On  the  other  hand,  his  mother  testified  that  she  did 
not  in  any  way  participate  in  the  gift  and  that  the  land 
in  question  was  a  part  of  their  homestead. 

It  is  insisted  by  the  defendant  that  the  land  was  not 
a  part  of  his  father's  homestead;  that  his  father  did  not 
attempt  to  impress  it  with  the  homestead  character  until 
just  before  his  death  in  June,  1915,  and  that  he  had  given 
the  land  to  him  in  August,  1911,  and  that  he  continued  in 
possession  of  it  up  to  the  time  of  his  father's  death.  In 
support  of  this  contention,  counsel  point  to  the  testimony 
of  the  plaintiff  herself.  On  cross-examination  after  an- 
swering that  the  land  was  all  in  a  solid  body,  she  was 
asked  the  following:  **Now,  at  what  time  did  you  make 
a  selection  of  the  forties  involved  in  this  suit  as  your 
homestead  and  dedicate  it  as  such!  A  Well,  of  course, 
I  made  the  selection — when  my  husband  knew  he  was 
going  to  die  he  made  the  selection  and  that  has  been  my 
selection  all  the  while  there." 

When  her  testimony  is  considered  as  a  whole,  we 
do  not  think  that  it  is  susceptible  of  the  construction  that 
she  and  her  husband  had  not  intended  to  impress  the 
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land  in  controversy  with  the  homestead  character  until 
after  the  husband  had  given  it  to  the  defendant  and  had 
placed  him  in  possession  of  it.  The  forty  acres  in  con- 
troversy and  the  forty  acres  on  which  their  dwelling 
house  stood  were  adjoining  forties.  They  had  been  pur- 
chased at  about  the  same  time.  McLeod  had  lived  on 
one  of  these  forties  for  over  twenty  years  prior  to  his 
death.  There  was  a  field  which  extended  in  part  over 
both  forties  and  this  was  the  main  field  in  cultivation 
on  the  lands.  At  another  place  in  her  testimony  the 
plaintiff  said  that  the  forty-acre  tract  in  controversy 
had  been  considered  a  part  of  their  homestead  by  them 
ever  since  they  had  established  their  residence  on  the 
adjoining  forty.  Two  of  the  other  brothers  said  that  the 
land  in  controversy  had  always  been  considered  a  part 
of  the  homestead. 

Under  these  circumstances  we  think  a  preponderance 
of  thfe  evidence  establishes  the  fact  that  the  land  in  con- 
troversy had  been  impressed  with  the  homestead  char- 
acter before  McLeod  ever  attempted  to  give  the  land  to 
his  son,  and  the  learned  chancellor  erred  in  holding 
otherwise. 

It  follows  under  the  authorities  above  cited  that  the 
attempted  gift  by  McLeod  to  his  son  was  of  no  validity 
because  his  wife  did  not  join  therein. 

There  were  certain  improvements  made  on  the  land 
by  the  defendant,  but  according  to  his  own  testimony 
these  were  not  worth  more  than  $150.00  According  to 
the  testimony  of  his  brothers  they  were  worth  much  less. 
The  three  acres  of  land  cleared  by  him  amounted  to 
thirty  dollars,  ten  dollars  per  acre  being  the  price  fixed 
for  clearing  land  by  all  the  witnesses.  According  to  the 
testimony  of  one  of  his  brothers  the  nine  rolls  of  wire 
purchased  by  him  were  not  worth  more  than  that.  Two 
of  his  brothers  also  testified  that  the  rental  value  of  the 
ten  acres  of  land  which  were  cleared  was  worth  four 
dollars  per  acre.  This  would  amount  to  one  hundred  and 
twenty  dollars  for  three  years,  and  in  our  judgment  the 
rents  would  about  offset  the  improvements. 
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The  decree  will  be  reversed  and  the  cause  remanded 
with  directions  to  enter  a  decree  in  accordance  with  this 
opinion. 


Arnold  v.  Doniphan  Lumber  Company. 
Opinion  delivered  October  15, 1917. 

1.  Master  and  servant— injury  to  servant — use  of  simple  tools. 
— ^A  master  does  not  owe  his  servant  the  duty  of  inspecting  tools 
given  to  the  latter  with  which  to  work  where  the  tool  furnished 
is  one  which  requires  no  special  skill  or  training  for  its  safe  use, 
and  when  the  defect  in  the  tool,  if  any,  is  as  obvious  to  the  servant 
as  it  is  to  the  master,  or  when  the  defect  arises  from  the  use  of 
the  tool,  and  the  servant  would  naturally  be  the  first  person  to 
discover  the  existence  of  the  defect. 

2.  Master  and  servant — ''simple  tools" — duty  to  servant. — ^Where 
a  master  places  simple  tools  in  the  hands  of  a  servant  for  use 
by  him,  the  master  is  under  a  duty  to  inspect  them  and  instruct 
as  to  their  use,  when  the  circumstances  of  the  employment  are 
such  that  reasonable  care  and  prudence  would  suggest  that  this 
be  done;  but  the  master  owes  no  such  duty  when  the  necessity 
therefor  is  not  reasonably  apparent. 

8.  Master  and  servant — injury  to  servant — ^defective  hatchet. — 
A  complaint  alleged  an  injury  by  a  servant  sustained  by  a  de- 
fective hatchet.  Held,  a  demurrer  to  the  complaint  was  properly 
sustained. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  afBrmed. 

Rachels  <&  Tarnell,  for  appellant. 

1.  The  allegations  of  the  complaint  must  be  taken 
as  true  upon  demurrer.    101  Ark.  350. 

2.  The  master  is  liable  if,  while  in  his  employ,  the 
servant  is  injured  by  the  master's  negligence.  Act  175, 
Acts  1913,  p.  734. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care 
in  furnishing  to  his  servant  tools  that  are  reasonably 
safe  to  perform  the  work  for  which  the  servant  is  en- 
gaged. 3  Labatt,  Master  &  Servant,  2462-2465;  Sherman 
&  Redfield  on  Negligence,  §  194  et  seq.;  105  Ark.  392;  117 
Id.  524;  99  Id.  265;  121  Id.  511;  81  Id.  598;  82  Id.  82;  48 
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Id.  347;  87  Id.  399;  56  Id.  206;  14  Am.  &  Eng.  By.  Cas. 
209;  11  Lea  (Tenn.)  372. 

The  tools  were  defective  and  improper  and  unsuited 
to  the  work  to  which  they  were  put. 

The  master  knew,  or  should  have  known,  this;  the 
servant  did  not,  hence  he  was  liable. 

Brundidge  S  NeeUy,  for  appellee. 

1.  A  hatchet  is  a  simple  tool,  and  any  defect  was  as 
obvious  to  appellant  as  to  appellee,  and  any  risk  or  dam- 
age in  the  use  of  same  was  assumed  by  the  appellant ;  the 
defect,  if  any,  was  apparent.  The  rule  of  the  cases  cited 
by  appellant  does  not  apply.  57  Ark.  503 ;  7  Am.  &  Eng. 
Ann.  Cas.  339,  and  cases  cited. 

2.  Another  qualification  of  the  master's  liability  in- 
dulged in  case  of  such  simple  tools  and  appliances  is  ex- 
emption from  duty  to  inspect.  98  Me.  353;  57  Atl.  85; 
118  Mich.  275;  76  N.  W.  497;  126  N.  Y.  568;  76  N.  W.  E. 
Eep.  952;  110  Wis.  85;  N.  W.  Rep.  960,  and  notes;  7  A.  & 
E.  Ann.  Cas.,  p.  342;  98  Mo.  App.  555;  72  S.  W.  710;  138 
Ind.  290;  37  N.  E.  722; '46  Am.  St.  384.  See  also  68  N. 
E.  936 ;  93  N.  E.  1083 ;  104  N.  W.  577. 

SMITH,  J.  Appellant  sued  to  recover  damages  to 
compensate  a  personal  injury  sustained  by  him,  and  al- 
leged substantially  the  following  facts  as  constituting 
his  cause  of  action.  He  was  directed  by  his  foreman  to 
tear  down  a  certain  wire  fence  and  replace  it  with  a 
plank  fence.  For  the  purpose  of  drawing  out  the  staples 
fastening  the  wire  to  the  posts,  he  was  furnished  two 
hatchets,  one  of  which  he  was  directed  to  place  against 
the  point  or  edge  of  the  staples  and  to  drive  the  hatchet 
for  a  suflScient  distance  under  the  staple  to  force  it  from 
the  post.  That  the  hatchets  were  cheap  and  of  poor  con- 
struction and  unfit  for  the  use  and  purpose  to  which  plain- 
tiflF  was  instructed  and  expected  to  put  them,  ''in  that 
the  heads  or  parts  of  said  hatchets  that  struck  together 
were  so  tempered  and  hardened  that  they  were  liable  to 
break  off,  splinter  and  sliver  when  struck  against  each 
other, '^  and  that  the  defendant  knew,  or  should  have 
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known,  of  the  condition  of  the  hatdiets,  whereas  plaintiff 
did  not  know  that  the  hatchets  were  unsafe  and  improper 
tools,  as  he  was  unaccustomed  to  do  such  work,  and  relied 
upon  the  defendant  to  furnish  him  safe  and  proper  tools. 

A  demurrer  was  interposed  and  sustained,  and  this 
appeal  has  been  prosecuted  to  reverse  that  action. 

To  sustain  the  action  of  the  court  below,  attorneys 
for  appellee  invoke  what  they  call,  and  what  is  commonly 
called,  the  ** simple  tool''  doctrine.  This  doctrine,  as 
such,  has  never  had  recognition  by  this  court;  yet  the 
principles  upon  which  that  doctrine  is  based  have  been 
recognised  in  a  number  of  decisions  of  this  court.  That 
is,  the  simplicity  of  a  tool,  and  the  skill  or  lack  of  it  re- 
quired in  its  use,  have  been  treated  as  questions  to  be 
considered  in  determining  the  degree  of  care  to  be  used 
by  the  master  in  the  selection  of  such  tools  for  the  pur- 
poses of  his  servant,  and  of  the  directions  and  instruc- 
tion which  should  be  given  the  servant  in  its  use.  Two 
recent  cases  discuss  the  principles  upon  which  the  simple 
tool  doctrine  is  predicated.  These  are  C,  R.  7.  S  P.  Ry. 
Co.  V.  Smith,  107  Ark.  512,  and  Fordyce  Lumber  Co.  v. 
Lynn,  108  Ark.  377.  Both  of  these  cases  were  exhaust- 
ively briefed,  as  appears  from  the  oflScial  report  thereof. 

In  the  first  of  these  cases  we  said  that  there  is  no 
hard  and  fast  rule  that  may  be  laid  down  as  governing 
the  liability  of  the  employer  for  a  defect  in  common 
tools  and  that  we  should  not  undertake  to  lay  down  any 
general  rule  determining  what  state  of  facts  the  rule  of 
liability  should  embrace  and  what  state  of  facts  it  should 
not  embrace.  In  that  case  the  undisputed  evidence 
showed  that  the  hammer  with  which  the  servant  was  in- 
jured was  an  eight-pound  sledge  hammer,  which  had  an 
imperfect  striking  face,  and  was  in  a  defective  condition 
when  considered  with  reference  to  the  uses  for  which  it 
was  intended,  and  we  said  that,  under  the  evidence  of 
that  case,  the  jury  was  warranted  in  finding  that  the 
master  was  negligent  in  furnishing  this  tool  to  the 
servant  who  used  it,  the  injured  servant  not  having  been 
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permitted  to  make  Ms  own  selection  of  the  tools  to  be 
used  by  himself  alone. 

In  the  case  of  Fordyce  Lumber  Co.  v.  Lynn,  supra, 
the  injury  to  the  servant  was  occasioned  by  the  breaking 
of  a  stick  in  the  use  of  which  the  servant  was  employed 
at  the  time  of  his  injury.  In  holding  that  there  was  no 
liability  under  the  facts  of  that  case,  we  quoted  with 
approval  from  the  case  of  Gulf  C.  <&  8.  F.  R.  Co.  v.  Larkin, 
82  S.  W.  (Tex.)  1026,  the  following  statement  of  the 
law: 

**It  is  not  the  duty  of  a  railroad  company  to  inspect 
every  implement  or  tool  that  it  furnishes  to  its  employees, 
but  that  duty  arises  whenever  the  machinery  or  imple- 
ment is  of  such  character  that  a  man  of  ordinary  pru- 
dence would,  under  the  same  circumstances,  inspect  the 
machinery  or  implement  as  a  precaution  against  injury 
to  the  servant.  *  *  *  A  master  is  not  required  to  in- 
spect the  common  tools  and  appliances  which  are  com- 
mitted to  the  custody  of  a  servant  who  has  the  capacity 
to  understand  their  character  and  uses.  *  *  *  If 
this  requirement  were  sustained,  then  every  farmer  or 
housekeeper  who  furnishes  an  ax  to  his  servant  with 
which  to  cut  wood  for  use  upon  the  premises,  or  for 
other  purposes,  must  use  that  care  which  would  here  be 
required  with  regard  to  the  lantern  by  an  inspection 
to  discover  the  condition  of  the  ax  before  he  purchased 
it,  and,  during  the  use  of  it  by  the  servant,  he  must  keep 
up  a  course  of  inspection  in  order  to  insure  safety." 

And  we  also  quoted  with  approval  from  the  case  of 
Longpre  v.  Big  Blackfoot  Milling  Co.,  99  Pac.  (Mont.) 
131,  a  statement  of  the  law  to  the  effect  that  it  is  not  the 
duty  of  the  master  to  inspect,  much  less  test,  every  tool  or 
appliance  put  in  the  hands  of  an  employee,  but  that 
this  duty  arises  only  when  the  appliance  is  of  such  a 
character  that  a  man  of  ordinary  prudence  would,  under 
the  same  circumstances,  make  an  inspection  as  a  precau- 
tion against  injury  to  his  servant,  and  that  the  master 
was  not  required  to  inspect  simple  appliances,  the  char- 
acter and  use  of  which  are  understood  by  all  alike. 
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(1-2)  An  iimtimerable  number  of  cases  define  the 
duty  of  the  master  in  furnishing  the  servant  safe  tools 
with  which  to  work,  and  the  duty  of  inspecting  those 
tools,  but  there  are  circumstances  under  which  the  master 
owes  the  servant  no  such  duty.  He  does  not  owe  this 
duty  where  the  tool  furnished  is  one  which  requires  no 
special  skill  or  training  for  its  safe  use,  and  when  the 
defect,  if  any,  is  as  obvious  to  the  servant  as  it  is  to  the 
master,  or  when  the  defect  arises  from  the  use  of  the 
tool  and  the  servant  would  naturally  be  the  first  person 
to  discover  the  existence  of  the  defect.  The  concurrence 
of  these  conditions  give  rise  to  what  is  called  the  **  simple 
tooP^  doctrine,  which  is  another  way  of  saying  that  the 
master  must  inspect  and  instruct  when  the  circumstances 
of  the  employment  are  such  that  reasonable  care  and  pru- 
dence would  suggest  that  this  be  done ;  but  that  he  owes 
no  such  duty  when  the  necessity  therefor  is  not  reason- 
ably apparent. 

If  the  master  is  not  to  be  held  as  an  Insurer  of  the 
servant's  safety  against  any  injury  sustained  in  the 
course  of  his  employment,  and  if  the  principles  of  law 
upon  which  the  doctrine  sometimes  called  the  *' simple 
tooP'  doctrine  is  based  are  to  be  given  effect,  we  think 
this  a  case  in  which  they  should  be  applied. 

(3)  We  take  the  allegations  of  the  complaint  as 
true  when  they  are  considered  on  demurrer,  but  we  do 
not  extend  them  by  implication  to  cover  allegations  not 
there  contained.  We  have  here  the  allegation  that  the 
hatchet  was  an  improper  tool  and  was  cheap  and  defective 
**in  that  the  heads  or  parts  of  said  hatchets  that  struck 
together  were  so  tempered  and  hardened  that  they  were 
liable  to  break  off,  splinter  and  sliver  when  struck  against 
each  other."  Few  tools  could  be  simpler  in  their  con- 
struction and  use  than  a  hatchet,  and  th^  defect  which 
occasioned  the  injury  was  developed  by  its  use  by  the 
servant  himself;  and  we  must,  therefore,  hold  that  the 
trial  court  properly  sustained  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed. 
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PUGSLEY  V.  TyLBB. 

Opinion  delivered  October  15, 1917. 

1.  Evidence — personal  injuries — previous  negugent  acts. — In  an 
action  in  tort,  where  the  sole  issue  is  one  of  negligence  or  non- 
negligence  of  a  person  on  a  particular  occasion,  evidence  of 
previous  acts  bf  negligence  is  inadmissible. 

2.  Automobiles — ^negugence — ^previous  negligent  acts. — In  an  ac- 
tion for  damages  caused  by  frightening  plaintiff's  horse,  evi- 
dence of  defendant's  previous  acts  of  negligence  is  inadmissible. 

3.  Appeal  and  error — instruction  as  to  incompetent  evidence. — 
It  is  improper  to  instruct  the  jury  to  consider  incompetent  testi- 
mony, which  has  been  admitted,  for  any  purpose. 

Appeal  from  Clay  Circuit  Court,  Western  District; 
W.  J.  Driver,  Judge ;  reversed. 

T.  J.  Crowder,  for  appellant. 

1.  The  verdict  is  not  supported  by  the  evidence.  No 
negligence  is  proven.  If  appellant  used  such  care  as  an 
ordinarily  prudent  person  would  have  used  under  simi- 
lar circumstances,  he  was  not  liable.  He  had  the  right  to 
pass  appellee  using  ordinary  care. 

The  overwhelming  preponderance  of  the  evidence 
shows  that  appellee's  mules  did  not  run  away  until  the 
car  passed.  The  only  negligence  charged  is  the  blowing 
of  the  horn,  unreasonable  speed  and  refusing  to  stop  the 
car. 

2.  The  court  erred  in  giving  instruction  No.  10.  It 
is  erroneous  and  inconsistent.  Evidence  of  a  previous 
negligent  act  was  not  admissible.  8  Enc.  of  Ev.  939 ;  58 
Ark.  454;  29  N.  E.  869;  69  Pac.  356;  86  N.  W.  272. 

T.  W.  Campbell  and  W.  L.  Pope,  for  appellee. 

1.  The  verdict  is  supported  by  the  evidence.  It  was 
for  the  jury  to  say  whether  under  all  the  circumstances 
the  driver  of  the  automobile  was  guilty  of  negligence. 
122  Ark.  28. 

Due  care  must  be  used.  116  Ark.  26;  102  Id.  354. 
The  testimony  shows  negligence.    74  Ark.  478. 

2.  No  objection  was  made  to  the  evidence  as  to 
other  atcts  of  negligence  except  in  one  instance.    The  ad- 
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mission  of  incompetent  evidence  is  harmless  where  the 
same  facts  had  already  been  testified  to  as  here,  without 
objection.  103  Ark.  315 ;  Crawford  v.  State,  ms.  op.  No 
objection  was  made  as  to  the  evidence  otherwise  admitted 
and  can  not  complain.  54  Ark.  185 ;  78  Id.  284 ;  39  Id.  221. 
But  the  evidence  was  competent.  There  is  no  better  evi- 
dence of  negligence  than  the  frequency  of  accidents.  10 
B.  C.  L.  940;  16  S.  W.  480;  16  L.  E.  A.  209;  25  Id.  175;  91 
U.  S.  454;  9  L.  B.  A.  (N.  S.)  349;  23  Id.  204;  20  Col.  107; 
16  Ky.  L.  Bep.  446 ;  61  N.  H.  416 ;  52  Id.  528 ;  68  Id.  247. 

On  cross-examination  a  witness  may  be  asked  any 
questions  which  test  his  accuracy,  veracity  or  credibility. 
53  Ark.  387 ;  75  Id.  548 ;  99  Id.  616 ;  68  Ark.  606. 

3.  There  was  no  prejudicial  error  in  instruction  No. 
10.  Only  a  general  objection  was  made.  105  Ark.  575 ; 
102  Id.  640 ;  97  Id.  358 ;  94  Id.  169 ;  96  Id.  531,  etc. 

HUMPHBEYS,  J.  Appellee  brought  suit  against 
appellant  in  the  Western  District  of  the  Clay  Circuit 
Court  to  recover  damages  for  injuries  received  through 
the  alleged  negligent  driving  of  an  automobile  by  appel- 
lant along  a  public  highway  so  as  to  frighten  tJie  team 
and  overthrow  the  wagon  in  which  she,  her  children  and 
husband  were  traveling.  The  alleged  negligence  con- 
sisted in  dashing  up  behind  them  at  an  unreasonable  rate 
of  speed  and  loudly  and  repeatedly  sounding  his  horn 
and  refusing  to  stop  his  automobile.  Appellant  filed  an- 
swer, denying  the  alleged  acts  of  negligence.  The  cause 
was  tried  before  a  jury  upon  the  pleadings,  oral  evidence 
adduced  by  both  appellee  and  appellant,  and  the  instruc- 
tions of  the  court.  A  verdict  was  returned  in  favor  of 
appellee  for  $600  and  a  judgment  rendered  in  accordance 
therewith,  from  which  an  appeal  has  been  prosecuted  to 
this  court. 

Three  alleged  errors  committed  by  the  trial  court  are 
insisted  upon  here  for  reversal  of  the  judgment.  The 
first  is  that  the  verdict  is  not  supported  by  the  evidence. 
As  this  case  must  be  reversed  for  another  reason,  we 
refrain  from  discussing  the  evidence  further  than  to  say 


Digitized  by  VjOOQIC 


ABK.]  PUGSLEY  V,  TyLER.  493 

that  under  the  rule  of  this  court  on  appeal,  there  is  suf- 
ficient legal  evidence  to  support  the  verdict.  The  rule  is 
that  if  there  is  some  legal,  competent  evidence  to  sup- 
port the  verdict,  the  judgment  will  not  be  disturbed  on 
appeal.  Robinson  v.  Swearingen,  55  Ark.  55 ;  Gazola  v. 
Savage,  80  Ark.  249 ;  Harris  v.  Ray,  107  Ark.  281.  There- 
fore, we  have  not  examined  the  record  with  a  view  of 
ascertaining  where  the  weight  or  preponderance  lies,  but 
simply  for  the  purpose  of  ascertaining  whether  the  ver- 
dict is  supported  by  sufficient  competent  legal  evidence. 
(1-2)  The  second  alleged  error  consisted  in  admit- 
ting evidence  of  a  previous  negligent  act  by  appellant  in 
driving  his  automobile.  On  cross-examination  appellant 
was  required  to  testify  that  he  had  run  by  (George 
Brown's  team  in  the  night  time,  without  any  headlight 
on  his  automobile,  and  caused  it  to  run  away.  Appellant 
objected  to  the  question  and  answer  and  properly  saved 
his  exception.  This  court  has  adopted  tiie  rule,  where 
the  sole  issue  is  one  of  negligence  or  non-negligence  on 
the  part  of  a  person  on  a  particular  occasion,  that 
previous  acts  of  negligence  are  not  admissible.  Rail/way 
Company  v.  Harrdl,  58  Ark.  454,  and  cases  therein  cited 
on  this  particular  point.  But  it  is  said  that  appellant 
answered  questions  of  similar  import  without  objections 
and  exceptions,  and  for  that  reason  no  prejudice  could 
result  to  him  on  account  of  this  particular  question  and 
answer.  Upon  examination  of  the  other  questions  and 
answers,  we  find  that  appellant  was  able  to  exculpate 
himself  from  negligence.  The  answer  to  this  particular 
question  tended  to  show  negligence  on  appellant's  part. 
He  was  forced  to  admit  that  he  had  driven  by  a  team  on 
another  occasion  in  the  night  time  without  a  headlight  on 
his  automobile.  This  one  previous  negligent  act  may  have 
influenced  the  jury  in  finding  that  the  appellant  was 
guilty  of  negligence  on  the  particular  occasion.  At  least, 
we  cannot  say  the  jury  was  uninfluenced  by  it.  But  it  is 
further  said  that  even  if  this  character  of  evidence  were 
inadmissible,  no  prejudice  could  result  for  the  reason 
that  the  alleged  negligence  was  established  by  other  evi- 
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dence  in  the  case.  The  rule  contended  for  by  appellant 
is  only  applicable  where  the  alleged  negligence  is  estab- 
lished by  competent,  undisputed  evidence.  Farrell  v. 
StcUe,  111  Ark.  180;  Carter  v.  Younger,  123  Ark.  266, 
and  cases  cited  therein  on  this  particular  point. 

In  the  instant  case,  there  is  a  sharp  conflict  in  the 
evidence  as  to  whether  appellant  was  guilty  of  negligence 
in  the  manner  alleged  in  the  complaint.  The  court  should 
have  excluded  this  character  of  evidence  when  properly 
objected  to. 

The  third  and  last  alleged  error  consisted  in  giving 
Instruction  No.  10,  which  is  as  follows:  **You  are  in- 
structed that  the  evidence  with  the  respect  to  other  teams 
becoming  frightened  at  the  automobile  of  the  defendant 
will  not  be  considered  by  you  in  the  connection  of  the 
alleged  negligence  at  the  time  of  the  alleged  injury  here. 
You  will  consider  same  only  as  it  tends  to  aflfect  the 
credibility  of  the  defendant  as  a  witness  in  this  case,  and 
the  care  ordinarily  exercised  by  defendant  in  operating 
an  automobile.'^ 

(3)  It  was  improper  to  instruct  the  jury  to  the 
effect  that  they  should  consider  this  character  of  evi- 
dence for  any  purpose.  Not  being  competent  evidence 
to  establish  the  issue  joined,  it  was  clearly  error  for 
the  court  to  instruct  the  jury  to  consider  the  evidence 
as  affecting  the  credibility  of  appellant,  or  tending  to 
establish  the  care  ordinarily  exercised  by  appellant  in 
operating  an  automobile. 

For  the  errors  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 


Laser  Qjiain  Company  v.  Tennessee  Fiber  Company. 
Opinion  delivered  October  15, 1917. 

Pleading  and  practice — para(»aphino  complaint. — It  is  only 
where  the  complaint  allegres  separate  causes  of  action  that  plain- 
tiff can  be  required  to  paragrraph  his  complaint. 
,    Sales— BREACH  op  contract  to  purchase— damages. — For  breach 
of  a  contract  to  accept  merchandise  purchased,  the  measure  of 
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damages  is  the  difTerence  between  the  contract  price  for  the  goods, 
and  the  maricet  price,  at  the  time  the  contract  was  broken. 

Appeal  from  Johnson  Circuit  Court;  A.  B.  Priddy, 
Judge;  reversed. 

Sellers  d  Sellers,  for  appellant. 

1.  Each  of  the  two  orders  was  a  separate  contract. 
As  a  matter  of  fact  there  were  three  separate  contracts 
entered  into,  one  of  which  was  for  the  purchase  of  one  car 
of  the  same  character  of  feed  for  immediate  use,  and 
which  was  fully  executed.  One  of  them,  No.  7,  contained 
the  contract  for  the  exclusive  sale  of  the  products  in  cer- 
tain territory,  subject  to  confirmation.  Either  of  these 
contracts  could  have  been  enforced  independent  of  and 
without  regard  to  the  other,  or  canceled  and  the  valid- 
ity of  the  others  not  affected. 

If  Young's  testimony  as  to  the  execution  of  the  two 
orders  was  competent  and  admissible  for  the  purpose  of 
sustaining  the  allegations  of  one  contract,  then  plaintiff 
should  have  been  required  to  paragraph  its  complaint  and 
set  out  each  cause  of  action.    Kirby's  Digest,  §  6092. 

There  was  a  variance  between  the  allegations  and 
proof  and  a  verdict  should  have  been  directed  for  defend- 
ant.   13N.  W.  386. 

2.  The  court  erred  in  refusing  instruction  No.  5  and 
in  giving  No.  1  for  plaintiff.  Instruction  No.  2  was  im- 
proper and  prejudicial.  The  true  test  of  the  measure  of 
damages  was  not  given  by  the  court. 

3.  Improper  argument  of  counsel  was  allowed.  70 
Ark.  305. 

4.  There  was  no  proof  offered  as  to  the  time  de- 
fendant broke  the  contract,  and  therefore  the  damages 
could  not  be  fixed. 

5.  There  was  no  proof  as  to  the  market  price  of  the 
feed  on  the  day  defendant  broke  the  contract,  and  there- 
fore the  damages  could  not  be  fixed. 
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6.  The  instruction  given  by  the  court  and  the  one 
asked  by  plaintiff  fixing  the  measure  of  damages  are  in 
direct  conflict,  and  the  verdict  is  excessive. 

7.  No.  5,  asked  by  defendant,  should  have  been 
given. 

8.  The  instruction  given  by  the  court  on  its  own 
motion  was  erroneous. 

Patterson  S  McKennon,  for  appellee. 

1.  No  points  of  law  are  involved  in  this  case.  The 
case  was  properly  presented  to  the  jury  and  the  verdict 
is  sustained  by  the  evidence.  There  was  only  one  con- 
tract and  one  sale.  Where  the  parties  have  given  a  con- 
tract a  particular  construction,  such  construction  will  be 
given  so  as  to  give  effect  to  its  provisions  and  the  subse- 
quent acts  of  the  parties.    9  Cyc.  588. 

2.  Where  two  or  more  written  instruments  are  exe- 
cuted the  same  day,  relate  to  the  same  subject  matter  and 
one  refers  to  the  other,  the  presumption  is  that  they  evi- 
dence but  a  single  contract.    9  Cyc.  580. 

There  is  nothing  in  the  record  indicating  that  two 
separate  causes  of  action  existed  which  required  para- 
graphing under  section  6092,  Kirby's  Digest. 

2.  Defendant  was  not  justified  in  breaking  the  con- 
tract because  of  the  shipment  of  one  car  to  Elliott.  This 
was  properly  submitted  to  the  jury  and  they  found 
against  defendant  on  proper  instructions. 

3.  Two  cars  were  shipped  in  accordance  with  the 
contract  and  defendant  refused  to  accept  them  and  honor 
the  drafts.  The  time  of  the  breach  was  established  and 
the  measure  of  damages  fixed  properly. 

4.  The  remarks  of  counsel  were  harmless — ^no  prej- 
udice is  shown. 

5.  There  is  no  error  in  the  court's  charge.  Under 
the  law  and  evidence  plaintiff  was  entitled  to  recover,  and 
the  verdict  is  not  excessive. 

HUMPHREYS,  J.  Appellee  brought  suit  on  April 
8,  1916,  against  appellant  in  the  Johnson  Circuit  Court 
to  recover  $500  damages  on  account  of  an  alleged  breach 


Digitized  by  VjOOQIC 


AKK.]        Laseb  Grain  Co.  v.  Tenn.  Fibeb  Co.  497 

of  contract  in  refusing  to  accept  145  tons  of  Cremo  cotton 
seed  meal  purchased  by  appellant  from  appellee  on  the 
12th  day  of  January^  1916.  Appellee  alleged  that  45  tons 
were  to  be  delivered  on  February  1,  and  100  tons  on 
March  15  thereafter;  that  in  fulfillment  of  the  contract, 
appellee  shipped  two  cars  of  the  feed  to  appellant  at 
Clarksville;  that  appellant  refused  to  accept  same  and 
notified  appellee  it  had  no  intention  of  carrying  out  the 
contract. 

On  December  7,  by  leave  of  court,  appellant  filed  a 
substituted  answer,  denying  the  material  allegations  of 
the  complaint. 

The  cause  was  tried  upon  the  pleadings,  oral  evi- 
dence and  instructions  of  the  court.  The  jury  returned 
a  verdict  for  $412.50.  Judgment  was  rendered  in  accord- 
ance therewith  and  an  appeal  has  been  prosecuted  to 
this  court. 

On  January  12,  1916,  T.  B.  Young,  salesman  of  ap- 
pellee, called  on  Tom  Laser,  secretary  and  manager  of 
appellant,  and  sold  appellant  one  car  of  Cremo  cotton 
seed  meal  for  immediate  delivery  and  took  order  No.  7 
for  45  tons  for  delivery  on  February  1,  and  order  No. 
8  for  100  tons  for  delivery  on  March  15.  Young  had  no 
authority  to  sell  for  future  delivery,  so  the  orders  were 
telephoned  over  long  distance  to  appellee  and  by  it 
accepted.  Thereupon,  appellant  wrote  appellee  as  fol- 
lows: 

^^Clarksville,  Ark.,  Jan.  12,  1916. 
^^  Tennessee  Fiber  Company,  Memphis,  Tenn. 

** (Gentlemen:  We  gave  your  Mr.  Young  an  order 
today  for  ten  cars  cotton  seed  feed  meal,  like  sample,  at 
$24.00  per  ton  f.  o.  b.  Memphis,  shipment  within  sixty 
days. 

*^  Will  you  please  rush  one  car,  containing  three  hun- 
dred sacks,  to  us  here  immediately,  making  arrival  draft 
through  Bank  of  Clarksvillet  Please  rush  this  car  with- 
out tags  as  we  will  tag  the  sacks  here,  and  in  the  future, 


Digitized  by  VjOOQIC 


498  Laser  Graix  Co.  v.  Tenn.  Fiber  Co.  [130 

we  shall  send  our  tags  to  be  placed  on  at  your  plant,  as 
we  will  want  this  feed  under  our  own  brand. 
**Very  truly  yours, 
** Laser  Grain  Company,  By  Thos.  D.  Laser." 

**  Please  send  5-pound  sample  by  parcel  post.  We 
want  to  remail  small  samples  from  here." 

In  further  confirmation,  appellee  wired  appellant  as 
follows  : 

^*  Memphis,  Tenn.,  10:45  a.  m.,  1-13-16. 
**  Laser  Grain  Co.,  Clarksville,  Ark. 

^*  Confirm  three  cars  of  Cremo  24  dollars  Memphis 
shipment  Feb.  first  also  one  hundred  tons  same  price 
shipment  March  fifteen  sale  by  Mr.  Young. 

*^  Tenn.  Fiber  Co.    11:35  a." 

As  an  inducement  for  making  such  a  large  purchase, 
appellant  was  given  the  exclusive  sale  of  said  product 
from  Russellville  to  Ozark,  inclusive  of  both  places.  The 
evidence  adduced  by  appellant  tended  to  show  that  the 
order  taken  from  Homer  Elliott  on  the  same  date  for  one 
car  of  the  same  product  was  not  eflfective  and  would  not 
be  shipped;  that  adduced  by  appellee  tended  to  show  that 
the  Elliott  shipment  depended  on  whether  appellee  ap- 
proved the  terms  contained  in  the  Elliott  order.  Aj)- 
pellee  confirmed  the  Elliott  order  and  shipped  a  car  of 
the  product  to  him.  Subsequently,  two  cars  were  shipped 
to  appellant  and  declined  because  appellee  had  shipped 
a  car  to  Elliott,  claiming  this  act  an  infringement  upon 
its  exclusive  right  of  sale  between  Russellville  and  Ozark. 
Salesman  Young  was  sent  to  interview  appellant,  and, 
being  unable  to  prevail  on  it  to  take  the  cars,  disposed  of 
one  of  them  in  Little  Rock  for  $22.00  per  ton.  The  other 
was  shipped  to  Van  Buren.  On  February  29  appellee 
notified  appellant  that  it  would  not  accept  the  cars  on 
track  nor  any  future  shipments,  and  that  the  contract  was 
closed  for  the  reason  that  it  had  shipped  a  car  to  Elliott. 
The  evidence  is  conflicting  as  to  the  market  value  of  the 
meal  on  that  date  or  on  the  dates  provided  in  the  con- 
tract for  shipment.  Young,  who  was  in  daily  touch  with 
the  market,  testified  that  the  price  had  depreciated  from 
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$24  to  $22  per  ton.     Appellant's  testimony  tended  to 
show  that  it  was  then  worth  $24  per  ton. 

(1)  It  is  insisted  that  the  two  causes  of  action  were 
embraced  in  the  contract,  or  that  the  two  orders  con- 
stituted two  separate  contracts,  and  hence  a  fatal  variance 
between  the  single  contract  alleged  and  the  contract  or 
contracts  proved;  and  also  insisted  that  if  the  two  orders 
constituted  separate  causes  of  action,  the  court  erred  in 
overruling  appellant's  motion  to  require  appellee  to  para- 
graph its  complaint  under  Sec.  6092  of  Kirby's  Digest. 
We  think  the  facts,  circumstances  and  conduct  of  the 
parties  point  unerringly  to  the  conclusion  that  the  trans- 
action constituted  one  contract.  The  contract  was  for  145 
tons  of  cotton  seed  meal  to  be  delivered  in  two  shipments, 
45  tons  thereof  on  February  1,  and  100  tons  on  March 
15.  The  letter  and  telegram  pertaining  thereto  so  in- 
dicate. Appellant  itself  treated  the  alleged  breach  as  a 
breach  of  the  entire  contract.  There  was  no  variance  be- 
tween the  alleged  contract  and  proof  thereof.  It  was 
admissible  to  introduce  both  order  sheets  in  evidence. 
Being  one  cause  of  action  for  damages  for  breach  of  the 
entire  contract.  Sec.  6092  of  Kirby's  Digest  did  not  apply. 
It  is  only  where  the  complaint  alleged  separate  causes 
of  action  that  plaintiff  can  be  required  to  paragraph  his 
complaint. 

It  is  insisted  that  the  court  erred  in  refusing  to  tell 
the  jury  that  a  confirmation  of  the  Elliott  order  and  ship- 
ment to  him  of  a  car  of  the  meal  after  the  confirmation 
of  appellee's  order  constituted  a  breach  of  the  contract 
on  the  part  of  appellee.  It  is  admitted  that  appellant 
was  given  the  exclusive  sale  of  the  meal  from  Ozark  to 
Eussellville  and  that  after  this  provision  was  incorpo- 
rated in  the  contract  appellee  shipped  a  car  of  the 
product  to  Elliott.  There  is  a  conflict  in  the  evidence  as 
to  whether  the  Elliott  sale  was  excepted  from  the  pro- 
vision of  exclusive  sale  in  the  contract  between  appellant 
and  appellee.  If  excepted  from  the  provision,  then  the 
shipping  of  the  car  would  not  constitute  a  breach  of  the 
contract.    This  was  an  issue  to  be  determined  by  the 


Digitized  by  VjOOQIC 


500  Laser  Grain  Co.  v.  Tenx.  Fiber  Co.  [130 

jury  and  the  issue  was  properly  submitted  to  the  jury  by 
the  court.  The  court  did  not  err  in  refusing  to  give 
Instruction  No.  5,  asked  by  appellee,  touching  this  point. 

(2)  The  court  gave  an  instruction  on  its  own  motion 
as  to  the  measure  of  damages  and  also  gave  one  at  the 
request  of  appellee  upon  the  same  subject.  The  one 
given  by  the  court  on  its  own  motion  is  as  follows:  *^If 
you  find  for  the  plaintiff,  you  will  assess  his  damages  at 
the  difference  between  the  market  price  paid  for  the 
meal  and  the  market  price  of  the  meal  at  the  time  the 
contract  was  breached,  if  you  find  it  was  breached  by  the 
Laser  Grain  Company,  together  with  any  freight  which 
the  Tennessee  Fiber  Company  was  required  to  pay  by 
reason  of  the  breach  of  the  contract. '^ 

The  one  requested  by  appellee  and  given  by  the 
court  is  as  follows:  **If  you  find  for  the  plaintiff,  the 
measure  of  damages  would  be  the  difference  between 
what  the  defendant  agreed  to  pay  for  the  article  sold  and 
the  price  at  which  plaintiff  sold  the  same,  together  with 
such  freight  charges  or  bills  as  the  plaintiff  was  caused 
to  pay  by  reason  of  the  defendant's  failure  to  accept 
said  product.'* 

There  is  a  direct  conflict  between  the  measure  of 
damages  fixed  in  these  instructions.  The  instruction 
given  by  the  court  on  its  own  motion  is  inaccurate  and 
misleading.  The  words  ** contract  price"  should  be  sub- 
stituted for  *^the  market  price  paid  for  the  meal.''  The 
instruction  should  also  limit  the  damages  for  freight  to 
the  freight  paid  by  appellant  on  the  cars  actually  shipped 
to  ClarksvUle  and  the  additional  freight  necessary  to 
reship  the  product  to  a  market.  With  the  modifications 
suggested,  the  instruction  will  correctly  define  the 
measure  of  damages.  There  is  a  conflict  in  the  evidence 
as  to  the  market  value  of  the  meal  at  the  time  of  the 
alleged  breach  of  contract.  This  being  the  case,  the  giv- 
ing of  conflicting  instructions  was  prejudicial  to  the 
rights  of  appellant. 
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As  the  case  must  be  reversed  and  remanded^  we 
deem  it  nimeoessary  to  pass  upon  the  remarks  of  counsel 
suggested  by  appeUant  as  grounds  for  reversal. 

We  presume  upon  new  trial  the  attorney  will  not 
repeat  the  remarks. 

On  account  of  the  error  pointed  out,  the  judgment  is 
reversed  and  the  cause  remanded  for  a  new  trial. 


Eaybubn  v.  Hopkixs. 

Opinion  delivered  October  22, 1917. 

Contracts— DISAFFIRMANCE — incapacity.— Appellee  sought  to  rescind 
a  ccmtrmct  of  sale  according:  to  its  terms,  and  also  sougrht  to  dis- 
aflKrm  because  of  his  incapacity,  due  to  minority.  Heldf  the  two 
theories  of  defense  were  not  inconsistent. 

Appeal  from  Clay  Circuit  Court,  Western  District; 
W.  J.  Driver,  Judge ;  affirmed. 

G.  B.  Oliver,  for  appellant. 

1.  The  complaint  merely  states  that  defendant  is 
due  plaintiff  $50.  It  does  not  state  whether  the  amount 
is  due  from  breach  of  warranty  or  from  the  fact  that  he 
was  a  minor  and  the  contract  void.  He  could  not  rely  on 
•both  grounds.  The  two  contentions  are  inconsistent.  1 
PL  &  Pr.  183  (b),  and  notes  2  and  3. 

Where  one  count  is  an  affirmance  and  the  other  a  dis- 
affirmance of  the  contract  they  are  inconsistent  and  can 
not  be  relied  upon  in  the  same  action.  1  C.  J.  1069,  ^  215. 
A  plaintiff  can  not  recover  upon  two  inconsistent  counts, 
although  they  arise  out  of  the  same  transaction  and  con- 
nected with  the  same  subject-matter.  23  Cyc.  396  (II)  ; 
Ih.  404  (c) ;  1  P.  &  P.  166 ;  1  C.  J.  1075,  §  226 ;  13  Ark.  448, 
461 ;  64  Id.  212-15 ;  70  Id.  319 ;  49  Id.  94. 

2.  Hence  the  court  erred  in  giving  instructions  No. 
1  and  in  modifying  No.  2,  asked  by  appellant.  15  Cyc. 
253,  n  (b). 
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C.  T.  Bloodworth,  for  appellee. 

1.  The  two  grounds  of  recovery  rest  upon  the  propo- 
sition of  the  right  to  rescind  the  sale  and  return  the  prop- 
erty and  demand  the  money  paid.  He  was  a  minor  and 
had  the  right  to  rescind  and  recover  the  money  paid;  and 
there  was  a  breach  of  warranty.  35  Cyc.  135.  There  is 
no  inconsistency  in  asserting  the  two  theories. 

2.  The  evidence  sustains  the  judgment  and  there  is 
no  error  in  the  instructions! 

MoCULLOCH,  C.  J.  This  is  an  action  instituted  by 
the  appellee  suing  as  an  infant  by  next  friend  to  recover 
the  sum  of  $50,  alleged  to  be  due  him  from  appellant.  The 
case  was  instituted  before  a  justice  of  the  peace  and  was 
tried  in  the  circuit  court  on  appeal,  resulting  in  a  judg- 
ment in  favor  of  appellee  for  the  amount  claimed.  No 
written  pleadings  were  filed,  appellee  merely  filing  an  ac- 
count setting  forth  that  appellant  was  indebted  to  him  in 
the  sum  of  $50. 

It  appears  from  the  evidence  adduced  that  in  Janu- 
ary, 1916,  appellee  purchased  a  team  of  horses  from  ap- 
pellant and  paid  the  sum  of  $50  on  the  purchase  price,  the 
remainder  to  be  paid  in  monthly  installments.  Appellee 
testified  that  he  was  under  the  age  of  majority  at  that 
time,  and  is  now.  There  was  a  conflict  in  the  testimony 
as  to  the  age  of  appellee,  but  that  issue  was  properly  sub^ 
mitted  to  the  jury  and  must  be  treated  as  settled  by  the 
verdict.  The  agreement  between  the  parties  concerning 
the  purchase  was  that  if  the  team  did  not  prove  satisfac- 
tory to  appellee  in  the  logging  operations  which  he  was 
prosecuting  at  the  time,  appellant  would  rescind  the  sale 
and  take  the  team  back.  The  contention  of  appellee  is 
that  the  horses  were  not  satisfactory  and  that  he  offered 
to  return  them  to  appellant.  Appellee  sued  on  two  theo- 
ries ;  one  that  he  is  entitled  to  recover  the  sum  demanded 
because  he  offered  to  return  the  horses,  and  the  other  the- 
ory that  he  was  an  infant  and  is  entitled  to  disaffirm  the 
contract  and  recover  the  amount  paid.  Both  of  those  theo- 
ries were  submitted  to  the  jury  in  the  instructions  of  the 
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court  and  the  jury  has  found  in  favor  of  appellee  on  each 
of  them. 

The  sole  contention  of  counsel  for  appellant  now  is 
that  appellee  in  asserting  the  two  theories  for  the  recov- 
ery of  the  money  is  occupying  an  inconsistent  position, 
and  that  by  suing  on  the  contract  for  the  return  of  the 
money  he  ha«  elected  to  treat  the  contract  as  being  in 
force,  and  has  thereby  waived  the  right  to  disaffirm  it. 
Counsel  is  in  error  in  treating  this  as  a  suit  for  damages 
on  breach  of  warranty.  If  such  were  the  state  of  the 
case,  there  might  be  something  in  the  argument,  but  the 
suit  is  not  one  for  breach  of  warranty.  Appellee  sues  to 
recover  the  amount  of  money  paid  as  a  part  of  the  price 
of  the  purchased  article,  and  he  puts  forward  two  reasons 
why  he  is  entitled  to  recover,  and  the  two  are  not  incon- 
sistent, for  they  both  relate  to  the  same  thing.  The  fact 
that  one  theory  is  based  upon  the  rescission  of  the  con- 
tract according  to  its  terms,  and  the  other  upon  a  dis- 
affirmance because  of  the  incapacity  of  one  of  the  parties, 
does  not  make  the  two  theories  inconsistent. 

The  authorities  cited  by  appellant  ^s  counsel  in  sup- 
port of  his  contention  are,  therefore,  not  applicable  to  the 
present  case. 

Judgment  affirmed. 


Desha-Drbw  Road  Impbovbmbnt  District  No.  1  v.  Taylor. 
Opinion  delivered  October  22, 1917. 

1.  Statutes — ^validity  of  passage. — In  determining:  whether  a  stat- 
ute was  legraUy  enacted,  it  is  the  duty  of  the  court  to  look  at  all 
the  records  in  the  office  of  the  Secretary  of  State. 

2.  Statutes — validity  op  enactment — omission  op  word. — The  orig- 
inal bill  as  passed  by  both  legislative  houses  read:  "Beginning 
at  the  point  where  the  Monticello  and  Tillar  road  crosses  the  mili- 
tary road  in  section  7,"  etc.  As  enrolled  and  signed  by  the  Gov- 
ernor the  word  "road"  before  the  word  "military"  was  omitted. 
Held,  the  omission  did  not  constitute  a  material  discrepancy,  and 
did  not  invalidate  the  enactment  of  the  statute. 

3.  Statutes — validity. — ^A  statute  is  valid  although  some  confusion 
arises  from  its  terms,  where  "its  meaning  can  be  easily  determined 
from  a  reading  thereof. 


Digitized  by  VjOOQIC 


504  Desha-Drew  Ed.  Imp.  Dist.  v,  Taylor.  [130 

Appeal  from  Desha  Chancery  Court;  Zachariah  T. 
Wood,  Chancellor ;  reversed. 

WUliamson  <&  Williamson,  for  appellant. 

1.  The  act  is  valid.  It  was  legally  passed.  19  Ark. 
250 ;  32  Id.  496 ;  33  Id.  17 ;  40  Id.  200 ;  90  Id.  174.  The  pre- 
sumption is  that  it  was  legally  passed.  90  Ark.  174;  Ih. 
600;  51  Id.  559;  33  Id.  17.  Mere  clerical  errors  in  the 
journal  will  not  invalidate.  40  Ark.  215.  The  error  is 
immaterial.  103  Id.  109.  The  omission  of  the  word 
^^road"  was  immaterial.  80  Ark.  150;  93  Id.  168;  94  Id. 
422.  All  doubts  must  be  resolved  in  favor  of  the  act.  95 
Ark.  412 ;  94  Id.  422 ;  104  Id.  261 ;  95  Id.  327.  The  act  was 
legally  passed. 

2.  All  other  objections  have  been  disposed  of  in  120 
Ark.  277.    It  is  res  judicata. 

3.  The  Legislature  may  create  a  district  covering  a 
portion  of  two  counties  and  provide  for  its  maintenance. 
104  Ark.  427. 

4.  The  courts  have  nothing  to  do  with  the  policy  or 
expediency  of  legislation  and  the  fact  of  war  and  high 
prices  are  not  material.  102  Ark.  411;  70  Id.  549,  557; 
72  Id.  195. 

5.  There  is  no  repeal  of  the  act.  The  intention  to 
repeal  must  be  dear.  92  Ark.  600.  The  two  districts  are 
empowered  to  improve  an  identical  part  of  two  different 
roads. 

6.  Really  all  the  questions  raised  were  settled  in  120 
Ark.. 277.  Bennett  v.  Johnson,  130  Ark.  507.  The  act  is 
not  unlimited  as  to  benefits.  120  Ark.  284.  The  county 
courts  of  the  respective  counties  may  take  over  the  com- 
pleted roads  for  maintenance  if  so  desired.  104  Ark. 
428,  431.  Appellee's  point  that  there  is  no  provision  for 
including  in  the  district  other  property  that  would  be 
benefited  is  settled  in  102  Ark.  561 ;  54  Ark.  645. 

(7)  The  act  does  not  take  the  control  of  the  road 
from  the  county  courts.    95  Ark.  575 ;  93  Id.  612,  621. 
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McCULLOCH,  C.  J.  This  appeal  involves  an  attack 
on  the  validity  of  a  special  statute  enacted  by  the  Gteneral 
Assembly  of  1917,  Act  465,  p.  2130,  creating  the  '*  Desha- 
Drew  Boad  Improvement  District  No.  1'  for  tjie  im- 
provement of  certain  public  roads  in  Desha  and  Drew 
counties.  There  are  several  of  the  roads  constituting  a 
group  which  do  not  run  parallel,  nor  do  they  converge  to 
a  common  center,  but  they  intersect  each  other  at  certain 
points.  The  appellees  are  owners  of  property  in  the  dis- 
trict, and  secured  a  favorable  decree  from  the  chancellor 
holding  that  the  statute  is  invalid,  but  we  are  not 
favored  with  a  brief  in  their  behalf  and  must  look  to  the 
allegations  of  the  complaint  for  specification  of  the 
grounds  of  attack.  Only  those  which  appear  to  be  im- 
portant will  be  discussed. 

The  questions  whether  or  not  the  improvement  of 
several  roads  and  the  size  of  the  district  constituted  a  sin- 
gle local  improvement,  and  as  to  the  validity  of  a  district 
comprising  parts  of  two  counties,  are  controlled  by  the 
decisions  of  this  court  in  Bennett  v.  Johnson,  130  Ark. 
507,  and  that  point  of  attack  made  by  appellees  is  thus 
disposed  of  against  them. 

(1)  Another  point  of  attack  is  that  the  statute  was 
not  legally  passed  by  both  houses  of  the  Legislature,  for 
the  reason  that  the  journals  of  the  Senate  fail  to  show  a 
vote  on  the  bill  under  the  proper  title.  The  statute  origi- 
nated as  a  Senate  bill,  being  Senate  Bill  No.  262,  intro- 
duced by  Senator  Collins,  and  entitled  **  An  Act  Creating 
the  Desha-Drew  Boad  Improvement  District  No.  1,  in 
Drew  and  Desha  Counties,  Arkansas."  The  only  entry 
on  the  journals  of  the  Senate  in  regard  to  the  final  pas- 
sage of  the  bill  of  that  number  refers  to  it  as  *^S.  B.  No. 
262  (Collins),  entitled  a  bill  for  an  act  to  be  entitled  *An 
Act  authorizing  Guardians,  Curators  and  Wards  to  ex- 
tend and  renew  Notes,  Bonds,  Deeds  of  Trust  and  Mort- 
gages of  real  estate.' ''  This  was  obviously  a  clerical  error 
as  shown  by  all  of  the  records  in  the  office  of  the  Secre- 
tary of  State,  to  which  it  is  our  duty  to  look  in  deter- 
mining whether  or  not  a  bill  has  been  legally  passed. 
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Butler  V.  Kavarumgh,  103  Ark.  109 ;  The  Mechanics  Build- 
ing d  Loan  Association  v.  Coffmam,,  110  Ark.  269. 

(2)  The  next  contention  is  that  the  whole  act  is  void 
because,  as  enrolled  and  signed  by  the  Governor  it  omits 
a  word  essential  to  the  meaning  of  the  section.  Section  2 
of  the  original  bill  as  passed  by  both  houses  in  describing 
the  roads,  reads  as  follows : 

**  Beginning  at  the  point  where  the  Monticello  and 
Tillar  road  crossed  the  military  road  in  section  7,"  etc 
The  enrolled  bill  omitted  the  word  **road''  after  the  word 
military  so  as  to  read:  *' Beginning  at  the  point  where 
the  Monticello  and  Tillar  road  crosses  the  military  in  sec- 
tion 7,"  etc.  This,  too,  is  an  obvious  misprision,  and  the 
meaning  of  the  lawmakers  can  be  interpreted,  even  with 
the  word  *'road"  omitted.  It  does  not  constitute  a  ma- 
terial discrepancy  between  the  bill  which  was  enacted  and 
the  one  which  was  enrolled  and  signed  by  the  Governor. 

(3)  Another  defect  in  the  enactment  of  the  statute 
is  that  section  16,  which  relates  to  the  method  of  enforc- 
ing payment  of  delinquent  assessments,  contains  a  por- 
tion of  section  17,  which  relates  to  the  same  subject. 
Beading  the  two  sections  as  they  appear  in  the  statute 
leads  to  considerable  confusion,  but  with  the  proper  un- 
derstanding of  the  subject  dealt  with  the  errors  are  per- 
fectly obvious,  and  there  is  no  difficulty  in  finding  the 
proper  place  for  the  improperly  transposed  sentences. 
The  confusion  arising  from  the  mistake  is  not  so  great  as 
renders  it  impossible  to  extract  from  the  two  sections  an 
orderly  provision  for  the  enforcement  of  collection  of  the 
assessments  by  suits  in  chancery  court. 

One  of  the  public  roads  to  be  constructed  is  the  one 
between  the  towns  of  Winchester  and  Tillar,  running  par- 
allel with  the  lines  of  railroad  of-  the  St.  Louis,  Iron 
Mountain  &  Southern  BaUway  Company,  and  autiiority 
was  also  given  in  the  act  creating  the  Arkansas-Louisiana 
district  to  build  this  road  if  the  plans  for  its  improve- 
ment were  not  filed  by  the  Desha-Drew  District  before 
August  1,  1917.  The  present  statute  was  approved  and 
became  effective  a  week  later  than  the  statute  creating 
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the  Arkansas-Louisiana  district,  and  as  it  contains  no 
restrictions  in  regard  to  the  time  when  the  plans  must  be 
made  by  this  district,  it  must  be  treated  as  having  elimi- 
nated the  specification  of  time  in  the  other  statute.  This 
feature  of  the  two  statutes  is  referred  to  in  the  opinion  of 
Bennett  v.  Johnson.  The  power  of  this  district  to  con- 
struct that  road  is  not  limited  in  point  of  time  to  the  date 
specified  in  the  other  statute. 

Concluding  that  none  of  the  attacks  upon  the  validity 
of  the  statute  are  well  founded  and  that  the  chancellor 
erred  in  his  decree  declaring  it  invalid,  the  decree  is  re- 
versed and  remanded  with  directions  to  dismiss  the  com- 
plaint. 

Hart,  J.,  dissents.  , 


Bennett  v.  Johnson. 

Opinion  delivered  October  22, 1917. 

1.  Roads — ^lands  in  several  counties — creation  of  district. — The 
Legislature  has  authority  to  create  a  road  improvement  district 
embracing  land  in  more  than  one  county,  to  improve  a  defined, 
and  already  existent  public  road,  situated  in  more  than  one  county. 

2.  Roads— THROUGH  incorporated  towns. — The  Legislature  may 
create  a  road  district,  and  authorize  the  commissioners  to  improve 
the  road  through  an  incorporated  town. 

3.  Roads — several  counties — commissioners. — ^Act  265,  page  1366, 
Acts  1917,  created  a  road  improvement  district,  the  road  running 
through  several  counties,  and  the  district  embracing  land  in  sev- 
eral counties;  held,  the  Legislature  had  authority  to  appoint  com- 
missioners to  do  the  work  of  making  the  improvement  from  resi- 
dents of  the  various  counties,  where  each  locality  comprising  the 
district  is  represented  on  the  board. 

4.  Local  improvement — test — road  in  several  counties. — In  order 
for  an  improvement  to  be  treated  as  a  local  one,  there  must  be 
peculiar  benefits  derived  from  its  construction  in  excess  of  those 
enjoyed  by  the  public;  the  size  of  the  district  is  not  decisive.  The 
road  improvement  district  created  by  Act  265,  page  1366,  Acts 
1917,  comprising  lands  in  several  counties,  held  to  constitute  a 
single  local  improvement,  resulting  in  special  benefits  to  the  lands 
to  be  taxed,  justifying  the  taxation  of  those  lands  to  pay  for  the 
construction  of  the  improvement. 
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5.  ROADS--CREATION  OF  DISTRICT — DUPLICATING  DESCRIPTION  OF  CER- 
TAIN LANDS. — ^Act  265,  Acts  1917,  is  not  invalid,  because,  in  de- 
scribing the  lands  composing  the  district,  it  dnplicates  the  descrip- 
tion of  certain  tracts. 

6.  Roads — ^improvement  of  lands  embraced  in  another  district. — 

Section  86,  Act  265,  Acts  1917,  creating  a  road  improvement  dis- 
trict, permits  another  road  improvement  district  to  improve  a  part 
of  the  roads  to  be  improved  under  Act  265,  held,  such  fact  did  not 
invalidate  Act  265. 

Appeal  from  Desha  Chancery  Court;  Zachariah  T. 
Wood,  Chancellor ;  reversed. 

Rose,  Hemingway,  Cantrell,  Loughborough  <&  Miles, 
for  appellant. 

1.  The  Legislature  can  do  anything  not  prohibited 
by  the  Constitution,  and  all  presumptions  are  in  favor  of 
the  validity  of  an  act. 

The  Legislature  can  create  an  improvement  district 
embracing  lands  in  more  than  one  county.  89  Ark.  513 ; 
92  Id.  93;  102  Id.  560;  104  Id.  429;  120  Id.  277;  125  Id. 
329;  96  7^.410. 

2.  It  can  provide  for  the  appointment  of  conunis- 
sioners  who  are  not  residents  of  the  county  where  a  part 
of  the  road  is  to  be  improved.  The  Legislature  is  su- 
preme and  the  Constitution  does  not  prohibit  it.  96 
Ark.  410. 

3.  It  can  authorize  road  commissioners  to  improve 
that  part  of  the  road  that  passes  through  the  towns.  120 
Ark.  277;  118  7^.119,  etc. 

4.  The  fact  that  the  act,  in  describing  the  lands  com- 
posing the  district,  duplicates  the  description  of  some 
tracts,  does  not  invalidate  it.  Mere  clerical  or  typograph- 
ical errors  are  inmiaterial. 

5.  Section  36,  which  permits  another  road  district 
to  improve  a  part  of  the  roads,  does  not  affect  the  validity 
of  the  act.  113  Ark.  369 ;  121  Id.  16 ;  90  Id.  29 ;  97  Id.  334 ; 
125  Id.  329. 

6.  The  district  is  a  local  improvement  district  within 
the  meaning  of  the  Constitution,  due  process  of  law 
clause.     172  U.  S.  269 ;  181  Id.  324,  341 ;  164  Id.  112 ;  170 
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Id.  304 ;  170  Id.  45 ;  59  Ark.  513 ;  72  Id.  119 ;  81  Id.  564 ;  70 
Id.  451 ;  96  Id.  410,  416-17 ;  104  Id.  425 ;  98  Id.  113, 117. 

7.  The  territory  of  the  district  is  adjacent,  compact, 
contiguous  and  continuous.  90  Ark.  29 ;  118  Id.  119 ;  122 
Id.  191 ;  116  Id.  167.  See,  also,  120  Ark.  230 ;  105  Id.  380 ; 
126  Ark.  416. 

E.  E.  Hopson,  for  appellees. 

1.  The  act  is  unconstitutional  and  void,  because  in 
direct  violation  of  article  7,  section  28,  Constitution  of 
Arkansas.    89  Ark.  513 ;  92  Id.  93 ;  118  Id.  294. 

2.  A  local  improvement  district  must  be  composed 
of  adjacent,  compact,  contiguous  and  continuous  terri- 
tory. 118  Ark.  119;  126  Ark.  416;  122  Ark.  419;  116  Id. 
167 ;  120  Zti.  230 ;  105  M  380. 

3.  The  fact  that  the  act  duplicates  tJie  description  of 
some  of  the  lands  invalidates  it,  because  it  can  not  be  said 
what  the  intention  of  the  Legislature  was  in  this  double 
description. 

McCUT.LOCH,  C.  J.  The  General  Assembly  of  1917 
enacted  a  special  statute  creating  the  **  Arkansas-Louis- 
iana Highway  Improvement  District,''*  for  the  purpose, 
as  the  name  implies,  of  improving  certain  public  high- 
ways running  through  the  counties  of  Lincoln,  Desha, 
Drew,  Chicot  and  Ashley  to  the  Louisiana  State  line,  and 
appellees,  who  own  real  estate  within  the  boundaries  of 
said  district,  challenged  the  validity  of  said  statute  and 
instituted  this  action  to  enjoin  the  commissioners  from 
proceeding  under  its  terms.  The  chancery  court  sus- 
tained the  contention  of  appellees  as  to  the  unconstitu- 
tionality of  the  statute  and  rendered  a  decree  in  their 
favor  restraining  the  commissioners  from  proceeding  un- 
der the  statute,  and  an  appeal  has  been  prosecuted  to  this 
court  from  that  decree. 

The  lands  included  in  said  district  consist  of  more 
than  600,000  acres  lying  contiguous  to  the  roads  to  be  con- 
structed, and  composing  parts  of  each  of  the  counties 
specified  above.    The  roads  to  be  constructed  are  in  the 

•Act  266,  p.  1866,  Actm  of  1917.     'Ben 
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aggregate  approximately  150  miles  in  length,  and  run 
through  each  of  the  counties  named.  The  main  stem,  if 
that  term  may  be  used  in  describing  the  road,  runs  from 
a  point  near  Vamer  in  Lincoln  County  to  a  point  near 
McGehee  in  Desha  County,  following  the  line  of  the  rail- 
road of  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company,  passing  through  the  towns  of  Vamer,  Dumas, 
Winchester  and  other  towns  along  the  route.  The  road 
then  forks  at  McOehee,  and  one  prong  runs  southwest- 
erly, substantially  parallel  with  the  line  of  road  of  the 
said  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany, through  the  towns  of  Blissville,  Morrell,  Portland, 
Parkdale,  Wilmot,  and  other  towns,  ending  at  the  south- 
ern boundary  line  of  the  State,  near  the  town  of  Cypress ; 
and  the  other  prong  runs  southeasterly  from  McGehee, 
substantially  parallel  with  the  line  ot  road  of  the  Mem- 
phis, Helena  &  Louisiana  Railway  Company,  through  the 
towns  of  Trippe,  Halley,  Lake  Village,  Eudora,  and  other 
towns,  and  ends  at  the  southern  boundary  line  of  the 
State  near  the  town  of  Arkla.  Another  road  runs  east 
from  Trippe  to  Arkansas  City,  the  county  site  of  Desha 
County,  and  another  runs  east  from  the  town  of  Dermott 
on  the  line  of  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  to  the  town  of  Halley  on  the  Memphis, 
Helena  &  Louisiana  Railway.  All  of  these  roads  are  de- 
scribed in  said  statute  as  being  public  roads  as  now  estab- 
lished by  the  county  courts  of  the  respective  counties,  or 
as  they  may  be  changed  by  the  said  county  courts  for  the 
purpose  of  straightening  the  roads  before  the  construc- 
tion of  the  improvement.  The  lands  in  the  district  are 
accurately  described  in  the  statute  by  sections,  but  there 
is  an  error  in  the  statute  in  that  a  number  of  sections  are 
duplicated  in  the  description.  The  statute  provides,  in 
substance,  that  there  shall  be  ten  commissioners  of  the 
district ;  two  of  them  to  be  appointed  by  the  county  court, 
or  the  judge  in  vacation,  of  each  of  said  counties ;  that  the 
board  of  commissioners  shall  form  plans  for  the  construc- 
tion of  the  roads,  said  plans  first  to  be  submitted  to  and 
approved  by  the  State  Highway  Department,  and  then  to 
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be  submitted  to  and  approved  by  the  county  courts  of 
each  of  said  counties,  so  far  as  concerns  the  roads  in  each 
of  the  respective  counties ;  and  that  when  the  plans  have 
been  so  approved  and  adopted,  and  the  cost  of  the  im- 
provement ascertained,  there  shall  be  an  assessment  of 
benefits  to  the  lands  included  in  the  district,  and  that  the 
cost  of  constructing  the  improvement  shall  be  assessed 
against  said  lapds  in  proportion  to  the  benefits  to  be  de- 
rived. There  is  also  a  provision  in  the  statute  to  the 
effect  that  if  it  is  ascertained  that  other  lands  not  em- 
braced in  the  district  are  found  to  be  specially  benefited 
by  the  improvement,  the  county  court  of  the  respective 
counties  in  which  said  lands  lie  may,  upon  petition  of  the 
board,  and  after  due  notice  is  f)ublished,  make  orders  in- 
cluding such  lands  in  the  district.  There  is  the  usual  pro- 
vision for  the  issuance  of  bonds  and  for  the  enforcement 
of  assessments  against  the  lands  in  the  district. 

Counsel  in  the  case  agree  that  the  attack  upon  the 
validity  of  the  statute  involves  a  consideration  of  the  fol- 
lowing points  : 

First.  Can  the  Legislature  create  a  road  improve- 
ment district  embracing  land  in  more  than  one  county  to 
improve  a  defined  public  road  situated  in  more  than  one 
county? 

Second.  Can  the  Legislature  authorize  the  commis- 
sioners to  improve  the  road  through  towns? 

Third.  Can  the  Legislature  appoint  commissioners 
who  are  not  residents  of  the  county  where  a  part  of  the 
road  is  to  be  improved,  and  give  them  authority  to  im- 
prove the  road  in  that  county  according  to  plans  approved 
by  the  county  court  of  that  county! 

Fourth.  Does  the  project  constitute  a  single,  local 
improvement,  and  result  in  special  benefit  to  the  lands  to 
be  taxed,  so  as  to  justify  taxation  of  those  lands  to  pay 
for  construction  of  the  improvement! 

Fifth.  Does  the  fact  that  the  act,  in  describing  the 
land  composing  the  district,  duplicates  the  description  of 
some  tracts,  invalidate  the  act! 
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Sixth.  Does  the  fact  that  section  36  of  the  act  per- 
mits another  road  improvement  district  to  improve  a  part 
of  the  roads  to  be  improved  under  this  act  affect  the  valid- 
ity of  the  actT 

The  points  will  be  discussed  and  determined  in  the 
order  stated  by  counsel. 

1.  The  first  point  involves  little  diflSculty,  for  county 
and  other  municipal  lines  are  not  taken  into  account  in 
the  formation  of  local  improvement  districts,  the  ques- 
tion being  whether  or  not  the  project  constitutes  a  single 
local  improvement,  regardless  of  its  particular  relation 
to  such  boundary  lines.  There  is  no  express  limitation  in 
the  Constitution  upon  thQ  creation  of  improvement  dis- 
tricts, except  as  to  those  situated  wholly  within  cities  and 
towns,  and  we  have  held  that  the  constitutional  provision 
has  no  application  to  districts  situated  partly  inside  and 
partly  outside  of  cities  and  towns.  Butler  v.  Fourche 
Drainage  Dist.,  99  Ark.  100.  The  power  to  include  parts 
of  two  counties  in  an  improvement  district  seems  to  have 
been  definitely  settled  by  this  court  in  the  case  of  Shihley 
V.  Fort  Smith  &  Van  Buren  District,  96  Ark.  410,  where 
we  upheld  the  validity  of  a  district  organized  to  construct 
a  bridge  across  the  Arkansas  river  where  it  forms  the 
boundary  line  between  Sebastian  and  Crawford  counties, 
and  which  included  lands  in  both  of  those  counties.  Coun- 
sel for  appellees  argue  that  there  is  a  distinction  between 
that  case  and  the  present  one  in  that  the  former  involved 
the  erection  of  one  bridge  which  connected  the  two  coun- 
ties, and  that  the  lands  in  each  county  were  assessed  ac- 
cording to  benefits,  to  pay  its  part  on  the  bridge,  whereas 
in  the  present  case  the  roads  run  through  different  coun- 
ties, and  the  effect  is  to  tax  the  lands  in  one  county  to  con- 
struct the  road  in  another.  We  do  not,  however,  think 
that  the  distinction  sought  to  be  made  by  counsel  is  to  be 
found  in  the  tvio  cases,  for  the  construction  of  all  the 
roads  constitutes  a  single  improvement;  at  least,  they 
must  be  so  treated  if  the  statute  is  to  be  upheld  at  all,  and 
the  taxes  are  levied  on  the  lands  in  the  several  counties 
for  the  purpose  of  contributing  to  the  expense  as  a  whole. 
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and  not  to  any  particular  part  of  the  road.  The  statute 
in  question  does  not  invade  the  jurisdiction  of  the  county 
court  by  taking  from  that  court  the  control  of  the  roads 
of  the  county,  or  by  compelling  the  county  court  to  accept 
as  a  public  road  one  improved  by  the  district,  as  in  Road 
Improvement  District  No.  1  v.  Glover,  89  Ark.  513,  for  the 
statute  under  consideration  only  provides  for  improve- 
ment of  public  roads  already  established  and  sujbject  to 
change  by  the  county  court,  and  we  have  held  that  the 
creation  of  improvement  districts  for  such  purposes  does 
not  invade  the  jurisdiction  of  the  county  court.  Park- 
view  Land  Co.  v.  Road  Imp.  Dist.  No.  1,  92  Ark.  93;  Road 
Imp.  Dist.  No.  2  v.  Winkler,  102  Ark.  560.  Nor  is  the  stat- 
ute open  to  the  objection  found  to  exist  in  the  district 
dealt  with  by  this  court  in  the  case  of  Swepston  v.  Avery, 
118  Ark.  294,  where  substantially  the  whole  of  a  county 
was  placed  in  a  road  district  with  authority  conferred 
upon  the  c<)mmissioners  to  improve  any  of  the  roads  and 
to  assess  the  cost  on  the  lands  of  the  county  in  equal  pro- 
portion. Here  the  assessments  are  to  be  levied  upon  ac- 
tual benefits  ascertained  by  the  assessors  appointed  for 
that  purpose,  and  the  land  owners  are  given  an  opportu- 
nity to  be  heard  on  the  question  of  the  amount  of  the  as- 
sessment. The  statute  is,  therefore,  not  open  to  the  ob- 
jection stated  in  the  above  inquiry. 

2.  Nor  is  there  any  valid  objection  on  the  ground 
that  the  plan  is  to  improve  roads  passing  through  incor- 
porated towns.  This  objection  has  been  answered  by  the 
court  in  other  decisions.  Cox  v.  Road  Improvement  Dist. 
No.  8  of  Lonoke,  118  Ark.  119;  NaUl  v.  Kelley,  120  Ark. 
277.  The  improvement  under  those  circumstances  does 
not  constitute  an  invasion  of  the  authority  of  the  munici- 
palities, nor  does  it  offend  against  the  constitutional  pro- 
vision with  respect  to  improvements  in  cities  and  towns. 
See  Butler  v.  Fourche  Drainage  District,  supra. 

3.  We  can  discover  no  valid  reason  for  holding  the 
statute  to  be  objectionable  on  the  ground  that  roads  in  one 
county  are  to  be  constructed  under  the  supervision  of 
commissioner?,  some  of  whom  are  residents  of  other  coun- 
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ties.  The  Constitution  does  not,  as  before  stated,  contain 
any  regulation  concerning  improvement  districts  outside 
of  cities  and  towns,  nor  in  cities  and  towns  as  to  the  par- 
ticular mode  of  constructing  the  improvement,  except  that 
where  the  district  lies  wholly  within  a  municipality  the 
consent  of  the  majority  of  the  property  owners  in  value 
must  be  obtained.  Craig  v.  RTissellviUe  Waterworks  Im- 
provement Dist.,  84  Ark.  390.  The  district  is  treated  as 
an  entirety  regardless  of  intersecting  county  lines  and  the 
board  of  commissioners  represent  the  district,  and  not 
any  particular  portion  of  it.  Therefore,  it  can  not  be 
truly  said  that  the  commissioners  are  nonresidents  of  the 
county  in  which  the  work  is  to  be  done  becau-se  they  all 
represent  the  whole  district.  It  is  within  the  power  of 
the  Legislature  to  distribute  the  appointments  so  as  to 
give  each  locality  representation  on  the  board.  This  at- 
tack on  the  validity  of  the  statute  is,  therefore,  unfounded. 
4.  The  question  whether  the  proposed  improvement 
constitutes  a  single  one,  and  is  local  in  its  nature,  so  as  to 
justify  special  taxation,  is  a  matter  of  serious  concern, 
for  this  court  has  never  had  to  deal  with  an  improvement 
district  covering  a  project  of  such  magnitude.  However, 
there  are  applicable  principles  well  settled  by  the  deci- 
sions of  this  court.  We  have  said  that  a  legislative  de- 
termination on  this  question  in  creating  an  improvement 
district  is  conclusive  unless  that  determination  is  found 
to  be  arbitrary  and  without  foundation  in  reason.  St.  L. 
8.  W.  Ry,  Co.  v.  Grayson,  72  Ark.  119;  St.  L.  S.  W.  Ry. 
Co.  V.  Board  of  Directors,  81  Ark.  564;  Moore  v.  Bd.  Dir. 
of  Long  Prairie  Levee  Dist.,  98  Ark.  113 ;  Shibley  v.  Ft. 
Smith  <&  Van  Buren  Dist.,  supra;  Board  of  Directors  v. 
Collier,  104  Ark.  425.  The  Supreme  Court  of  the  United 
States  has  in  its  decisions  accorded  the  same  degree  of 
conclusiveness  to  a  legislative  determination  in  creating 
improvement  districts.  French  v.  Barber  Asphalt  Pav- 
ing Co.,  181  U.  S.  324.  We  have  held,  too,  that  the  fact 
that  the  public  at  large  enjoys  benefit  from  an  improve- 
ment is  no  reason  why  it  may  not  constitute  a  local  im- 
provement within  the  legal  meaning  of  that  term  if  the 
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property  in  the  locality  receives  peculiar  benefits  in  ex- 
cess of  that  enjoyed  by  the  public.  We  applied  that  prin- 
ciple to  the  construction  of  a  bridge  in  the  Shibley  case, 
supra,  where  we  said:  '^A  bridge  for  the  use  of  the  pub- 
lic, like  a  street  in  a  city  or  a  highway  in  the  country,  is 
undoubtedly  of  great  benefit  and  convenience  to  the  trav- 
eling public ;  nevertheless,  it  may  be  also  of  special  benefit 
to  adjoining  lands  and  a  fit  subject  for  construction  from 
the  proceeds  of  local  assessments.  *  *  *  The  benefits  need 
not  be  exclusive.  The  general  public  may  also  derive 
benefits  in  more  remote  degree,  yet  if  there  is  a  special 
and  peculiar  benefit  inuring  to  the  adjoining  property, 
local  assessments  are  justified."  This  court,  in  giving  a 
definition  of  the  phrase  *' local  improvement"  in  the  ease 
of  Crane  v.  Siloam  Springs,  67  Ark.  30,  said  that  it  meant 
*  *  a  public  improvement,  which,  although  it  may  incident- 
ally benefit  the  public  at  large,  is  made  primarily  for  the 
accommodation  and  convenience  of  the  inhabitants  of  a 
particular  locality,  and  which  is  of  such  a  nature  as  to  con- 
fer a  special  benefit  upon  the  real  property  adjoining  or 
near  the  locality  of  the  improvement."  It  is  diflScult  to  lay 
down  a  test  on  this  subject  which  may  have  invarying  ap- 
plication to  any  state  of  facts,  but  one  of  the  controlling 
principles  is  that  in  order  for  the  improvement  to  be 
treated  as  a  local  one,  there  must  be  peculiar  benefits  de- 
rived from  its  construction  in  excess  of  those  enjoyed  by 
the  public.  The  magnitude  of  the  project  or  the  extensive- 
ness  of  the  area  involved,  can  have  no  decisive  bearing  on 
the  question  if  the  included  area  is  to  derive  a  special  ben- 
efit apart  from  that  enjoyed  by  the  whole  public.  In  other 
words,  the  size  of  the  district  presents  only  a  question  of 
degree  in  the  enjoyment  of  the  special  benefits  and  is  not 
necessarily  decisive  that  the  benefit  is  general  in  its  re- 
sults. We  have  here,  it  is  true,  a  district  comprising  a 
large  area  covering  a  considerable  portion  of  five  coun- 
ties, but  those  parts  are  grouped  together  into  a  solid 
area  which  may  be  peculiarly  affected,  and  receive  spe- 
cial benefits  from  the  improvement.  At  least,  we  can  not 
say  as  a  matter  of  law  that  with  that  state  of  facts  the 
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legislative  determination  is  unreasonable  and  should  be 
disregarded.  Nor  should  we  say  that  because  the  im- 
provement consists  of  more  than  one  road  it  can  not  be 
treated  as  a  single  improvement  so  as  to  be  constructed 
under  one  organization  and  assessment  of  benefits.  That 
is  also  a  matter  of  legislative  determination,  and  we  must 
accept  as  conclusive  the  finding  of  the  Legislature  that 
this  system  of  roads  constitutes  a  single  improvement, 
unless  that  finding  is  obviously  and  demonstrably  erro- 
neous. The  decision  in  the  case  of  Conway  v.  Miller 
County  Highway  d  Bridge  District,  125  Ark.  329,  has 
direct  bearing  on  this  question,  for  we  held  there  that  the 
construction  of  several  roads  diverging  from  a  common 
point  might  be  treated  as  a  single  improvement.  In  Wil- 
son V.  Blanks,  95  Ark.  497,  we  said  that  after  indulging 
the  proper  presumption  with  respect  to  the  validity  of  the 
acts  of  a  city  council  in  creating  an  improvement  district, 
it  could  not  be  said  that  the  construction  of  waterworks 
and  an  electric  light. plant  under  one  organization  consti- 
tutes separate  and  independent  improvements  so  as  to  in- 
validate the  organization.  So  we  hold  in  the  present  case 
that  the  conditions  are  not  such  as  would  justify  us  in  dis- 
regarding the  determination  of  the  Legislature  to  the 
effect  that  the  roads  grouped  together  in  this  organiza- 
tion constitutes  a  single  improvement  of  a  local  nature. 

5.  The  fact  that  an  error  was  made  in  framing  the 
statute  whereby  some  of  the  land  descriptions  were  dupli- 
cated can  not  in  any  view  of  the  matter  affect  the  valid- 
ity of  the  statute.  It  is  an  obvious  error  which  should  be 
entirely  disregarded  in  testing  the  validity  of  the  stat- 
ute. It  can  not  be  construed  as  an  effort  to  tax  the  lands 
twice,  and  it  does  not  operate  as  an  exclusion  of  lands 
which  ought  to  be  taxed,  or  the  inclusion  of  lands  which 
ought  not  to  be  taxed.  In  pther  words,  the  duplication 
has  no  effect  either  upon  the  size  of  the  district  or  the 
construction  of  the  improvement,  and,  therefore,  must  be 
treated  as  inunaterial. 

6.  Section  35  of  the  statute  provides  that  if  any  part 
of  the  roads  named  should  be  improved,  by  or  through 
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any  other  agency,  before  this  district  can  proceed  with 
the  work  of  improvement,  then  it  shall  be  the  duty  of  the 
commissioners  to  credit  the  assessment  of  benefits  against 
any  of  said  land  with  such  amounts  as  represent  the 
amount  that  said  benefits  are  reduced  because  of  said  im- 
provements in  any  part  of  the  said  road  made  by  other 
agencies  than  the  district  and  accepted  by  the  district  as 
complying  with  their  plans ;  and  in  section  36  of  the  stat- 
ute it  is  provided  that  if  the  Drew-Desha  District,  another 
district  created  by  the  Legislature,  shall  let  a  contract 
prior  to  August  1,  1917,  for  the  construction  of  a  part  of 
the  roads  embraced  in  the  terms  of  this  statute,  credit 
should  be  given  on  the  assessment  of  benefits  the  same  as 
provided  in  the  preceding  section.  Otherwise,  that  that 
part  of  the  improvement  be  done  through  the  present 
agency,  that  is  to  say,  by  the  district  created  under  this 
statute.  This  whole  matter  fell  within  the  power  of  the 
lawmakers,  and  it  was  not  beyond  that  power  to  deter- 
mine which  of  the  agencies  should  construct  the  roads 
and  under  what  circumstances.  The  Legislature  had  the 
power,  in  other  words,  to  provide  that  the  Drew-Desha 
district  should  improve  a  given  portion  of  the  road,  if 
done  by  a  certain  time,  otherwise  that  it  should  be  em- 
braced in  the  improvement  contemplated  by  the  statute 
now  under  consideration.  The  act  does  not  by  any  means 
contemplate  double  assessment  for  the  same  improve- 
ment, nor  does  the  construction  of  the  improvement  by 
either  one  of  those  agencies  nullify  the  power  of  the  other 
to  proceed  with  the  balance  of  the  authorized  improve- 
ment. Boles  V.  Kelley,  90  Ark.  29 ;  McDorniell  v.  Improve- 
ment Dist.  No.  145,  Little  Rock,  97  Ark.  334;  Fellows  v. 
McHcmey,  113  Ark.  369;  Keystone  Drainage  Dist.  v. 
Dravnage  Dist.  No.  16, 121  Ark.  16. 

The  statute  enacting  the  Drew-Desha  district  was  ap- 
proved and  went  into  effect  seven  days  later  than  the  stat- 
ute under  consideration,  and  contained  no  limitation  with 
respect  to  time  for  letting  contract  for  construction  of 
this  portion  of  the  road.  We  construe  this  later  statute 
as  an  elimination  of  the  period  of  time  specified  for  let- 
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ting  the  contract  as  to  the  part  of  the  road  referred- to, 
but  this  does  not  affect  the  powers  of  this  district  to  pro- 
ceed with  the  construction  if  the  other  district  should  for 
any  reason  fail  to  do  so. 

The  various  questions  presented  in  this  case  are  not 
free  from  difficulty,  but  after  mature  consideration  we 
are  of  the  opinion  that  the  Legislature  has  not  tran- 
scended its  power  in  the  creation  of  this  improvement 
district,  and  that  there  are  no  grounds  for  holding  that 
the  statute  is  invalid.  The  learned  chancellor  erred, 
therefore,  in  the  decree,  and  the  same  is  reversed  with 
directions  to  dismiss  the  complaint  for  want  of  equity. 

HART,  J.,  (dissenting).  Public  roads  are  con- 
structed to  afford  the  general  public  a  means  of  trans- 
portation between  different  towns  or  between  farms  lo- 
cated on  or  near  them  and  such  towns.  In  most  cases 
such  public  roads  are  paid  for  by  taxation  and  there  has 
been  a  conflict  in  the  decisions  as  to  whether  abutting  land 
owners  can  be  made  to  pay  for  them  by  local  assessments 
levied  upon  their  farms. 

In  Road  Improvement  District  No.  1  v.  Glover,  89 
Ark.  513,  and  in  subsequent  decisions,  this  court  has  held 
that  a  local  improvement  district  may  be  formed  for  the 
purpose  of  constructing  and  repairing  public  roads  in  the 
county. 

In  the  first  mentioned  case  the  court  said  that  such 
districts  are  sustainable  only  upon  the  theory  that  the 
local  assessments  levied  to  sustain  them  are  imposed 
upon  the  property  of  persons  who  are  specially  and  pecu- 
liarly benefited  in  the  enhancement  of  the  value  of  their 
property  by  the  expenditure  of  the  money  collected  on  the 
assessment.  The  term  of  ''local  improvements^'  is  gen- 
erally employed  as  signifying  improvements  made  in  a 
particular  locality  by  which  the  real  property  adjoining 
or  near  such  locality  is  specially  benefited.  In  the  case 
just  cited  the  court  said : 

''According  to  this  theory,  the  district  should  not  ex- 
tend beyond  the  limits  of  the  benefits  of  the  improvement 
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made  in  pursuance  of  the  object  of  its  organization,  and 
should  not  be  so  extended  by  many  and  independent  im- 
provements as  to  include  territory  in  no  wise  affected  by 
all  the  improvements.  It  is  obvious  the  State  can  not  be 
organized  into  a  district  to  construct  or  maintain  im- 
provements to  be  paid  for  with  money  derived  from  local 
assessments.  So  counties  can  not  be  organized  into  dis- 
tricts for  the  building,  repairing  and  maintaining  roads 
without  usurping  the  exclusive  jurisdiction  of  roads 
vested  in  county  courts  by  the  Constitution.  Its  roads 
and  need  for  roads  are  too  numerous,  diverse  and  inde- 
pendent and  some  too  remote  from  each  other  to  be  em- 
braced in  one  district  and  sustained  by  local  assessments. 
In  such  a  case  the  board  of  directors  of  the  road  district 
would  become  a  partial  substitute  for  the  county  court 
vested  with  its  jurisdiction  over  roads.  We  do  not  mean 
to  apply  what  we  have  said  to  improvement  districts  in- 
cluding cities  and  towns.  That  subject  is  not  presented 
for  consideration  in  this  case,  but  has  been  considered  in 
another  case.    Crane  v.  SUoam  Springs,  67  Ark.  30." 

In  the  case  of  Hammett  v.  The  City  of  Philadelphia, 
65  Penn.  St.  155,  Mr.  Justice  Sharswood  said : 

''Local  assessments  can  only  be  constitutional  when 
imposed  to  pay  for  local  improvements,  clearly  conferring 
special  benefits  on  the  parties  assessed,  and  to  the  ex- 
tent of  those  benefits.  They  can  not  be  imposed  when  the 
improvement  is  either  expressed,  or  appears  to  be,  for 
the  general  benefit." 

Tested  by  these  well  known  principles  of  law,  I  do 
not  think  the  improvement  under  consideration  is  a  local 
improvement.  The  court  will  take  judicial  notice  of  the 
boundary  lines  of  counties  and  of  the  size  and  importance 
of  the  towns  located  within  their  boundaries  as  well  as 
the  general  topography  of  the  country.  When  these  facts 
are  considered,  together  with  the  size  and  magnitude  of 
the  district  as  described  in  the  act  creating  it,  I  think  the 
majority  opinion  is  violative  of  the  principles  of  law 
above  announced  and  compels  certain  land  owners  to  pay 
for  the  improvement  of  public  roads  in  which  their  in- 
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terests  are  no  greater  and,  as  to  some  of  them,  not  so 
great  as  that  of  many  others  who  pay  nothing.  In  my 
opinion,  the  rule  laid  down  by  the  inajority  in  its  appli- 
cation to  the  country  and  to  tiie  farm  lands  of  this  State 
will  lead  to  great  inequality  in  placing  the  burdens  of 
taxation  and  is  palpably  unreasonable  and  unjust.  It  is 
so  obviously  unfair  that  I  could  not  but  stop  and  enter  a 
short  but  earnest  protest  against  what  I  consider  to  be  an 
unwarranted  encroachment  upon  a  well  known  and  salu- 
tary principle  of  law,  which  if  properly  administered 
would  be  of  great  benefit  to  the  people  of  this  State. 


Tancred  v.  First  National  Bank  of  Fort  Smith. 
Opinion  delivered  October  22, 1917. 

Voluntary  payments — can  not  be  recovered. — When  a  person  with- 
out a  mistake  of  fact,  or  fraud,  duress  or  coercion,  pays  money  on 
a  demand  which  is  not  enforceable  against  him,  the  payment  is 
deemed  voluntary,  and  can  not  be  recovered. 

Appeal  from  Sebastian  Chancery  Court,  Fort  Smith 
District;  Wm.  A.  FcUcaner,  Chancellor;  affirmed. 

J.  Sam  Wood  and  Read  &  McDonough^  for  appellant, 

1.  The  decision  of  this  court  on  the  former  appeal  is 
conclusive  as  to  the  $200  interest  paid.  124  Ark.  154; 
118  Id.  558 ;  94  Id.  183 ;  76.  329 ;  117  Id.  560 ;  120  Id.  61. 

2.  Appellant's  complaint  entitled  him  to  judgment 
for  the  $200.  The  prayer  for  general  relief  was  suffi- 
cient. 4  Ark.  302;  17  Id.  113;  15  Id.  555;  19  Id.  62;  39 
Id.  531;  20  Id.  322;  74  Id.  93;  Jones  on  Mortg.,  §  71;  66 
Ark.  374;  4  Johns.  Chy.  123. 

3.  It  was  the  duty  of  the  bank  to  preserve  the  secur- 
ity placed  in  its  hands  for  the  benefit  of  the  surety.  50 
Ark.  229;  6  S.  W.  906;  13  Ark.  214,  219;  48  Id.  442. 
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H.  C.  Mechem,  for  appellee. 

1.  The  decision  on  the  former  appeal  does  not  settle 
this  case.  It  only  released  him  from  the  $5,000  note.  180 
lU.  259;  49  la.  664;  34  Mech.  129;  32  S.  E.  732;  50  Pac. 
123 ;  24  S.  W.  837 ;  1  Dec.  Dig.,  §  755. 

2.  If  Tancred  had  specifically  demanded  judgment 
originally  for  the  $200  he  was  not  entitled  to  it  on  the  rec- 
ord and  would  have  been  denied  it  by  the  trial  court.  He 
paid  the  $200  voluntarily.  23  Ark.  530;  57  Id.  544;  20 
N.  Y.  306. 

HART,  J.  This  is  the  second  appeal  in  this  case. 
The  opinion  on  the  first  appeal  will  be  found  in  124  Ark., 
page  154,  under  the  style  of  Tancred  v.  First  National 
Bank  of  Fort  Smith.  The  firm  of  Harper  &  Wilson  was 
indebted  to  the  First  National  Bank  in  a  large  sum  of 
money  which  was  secured  by  a  mortgage  on  real  estate. 
Harper  died  and  M.  T.  Tancred,  who  is  Mrs.  Harper's 
brother,  became  indebted  to  the  bank  in  the  sum  of  $5,000. 
It  was  the  contention  of  the  bank  that  Tancred  borrowed 
the  money  from  it  and  then  loaned  it  to  his  sister,  Mrs. 
Harper,  and  Wilson,  the  surviving  partner  of  Harj>er  & 
Wilson.  It  was  the  contention  of  Tancred  that  he  was 
only  a  surety  on  the  note  to  the  bank  and  a  mortgage  was 
taken  by  him  from  his  sister  to  secure  himself.  Harper 
&  Wilson  had  already  given  a  mortgage  on  the  same  prop- 
erty to  the  bank.  The  bank  instituted  an  action  in  the 
chancery  court  to  foreclose  its  mortgage  and  Tancred  was 
made  a  party  to  that  suit.  He  filed  an  answer  and  cross- 
bill in  which  he  sought  to  have  the  $5,000  note  canceled 
on  the  ground  that  he  had  become  released  therefrom  as 
surety  by  the  action  of  the  bank  in  releasing  Mrs.  Harper 
as  principal.  Mrs.  Harper  had  been  released  from  cer- 
tain portions  of  the  debts  secured  by  the  mortgage  to  the 
bank  in  consideration  that  she  would  not  renounce  the  will 
of  her  deceased  husband  and  claim  dower  in  his  estate. 

In  the  opinion  on  the  former  appeal  the  court  held 
that  under  the  circumstances  of  the  case  the  release  of 
Mrs.  Harper  operated  as  a  discharge  of  Tancred  from 
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liability  on  the  $5,000  note,  whether  he  be  treated  as  a 
surety  according  to  the  real  purport  of  the  transaction, 
or  whether  he  be  treated  as  a  joint  maker  of  the  note  ac- 
cording to  the  face  thereof.  The  decree  was  reversed 
with  directions  to  the  chancery  court  to  enter  a  decree  in 
favor  of  Tancred.  Upon  the  remand  of  the  case  Tancred 
asked  judgment  for  $200,  which  he  had  formerly  paid  as 
interest  on  the  $5,000  note.  The  court  denied  the  relief 
sought  by  Tancred  and  he  has  again  appealed  to  this 
court. 

The  court  was  right  in  refusing  a  recovery  against 
the  bank  in  favor  of  Tancred  for  the  $200  interest  paid 
by  him.  The  bank  claimed  that  Tancred  was  a  p;rincipal 
on  the  $5,000  note,  and  if  so,  he  owed  the  bank  the  interest 
on  the  note.  It  does  not  make  any  difference  that  the 
court  afterwards  held  that  he  was  discharged  from  all  lia- 
bility on  the  note  by  the  release  of  Mrs.  Harper.  He  made 
the  payment  of  the  interest  with  the  knowledge  of  all  the 
facts.  The  rule  is  well  settled  that  when  a  person,  with- 
out mistake  of  fact,  or  fraud,  duress  or  coercion,  pays 
money  on  a  demand  which  is  not  enforceable  against  him, 
the  payment  is  deemed  voluntary,  and  can  not  be  recov- 
ered. Ritchie  v.  Bluff  City  Lumber  Co.,  86  Ark.  175; 
Banks  V.  Walters,  95  Ark.  501,  and  Blackburn  v.  Texark- 
ana  Gas  (&  Electric  Co,,  102  Ark.  155. 

It  follows  that  the  decree  will  be  affirmed. 


Bush,  Receiver  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  v.  Taylor. 

Opinion  delivered  October  22, 1917. 

1.  Railroads — damage  by  fire — sparks  from  locomotive — ^proof  of 
OTHER  fires. — In  an  action  for  damages  caused  by  a  fire  alleged 
to  have  been  set  out  by  defendant's  locomotive  engine,  evidence  is 
admissible  showing  that  other  fires  had  been  set  out  by  railroad 
engines  in  the  vicinity  of  the  fire  involved  in  this  litigation. 

2.  Damages — loss  of  property  by  fire — spark  from  engine. — ^A 
sawmill  was  destroyed  by  fire,  together  with  the  building  that 
housed  it,  together  with  certain  lumber  and  personal  property;  it 
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was  alleged  that  the  fire  was  caused  by  a  spark  from  an  engine. 
In  determining  the  measure  of  damages,  the  following  rule  is  to 
be  applied :  If  the  value  of  the  property  destroyed  depends  upon 
its  connection  with  the  soil,  the  measure  of  damages  is  the  differ- 
ence in  value  of  the  land  before  and  after  the  fire;  if  the  prop- 
erty destroyed  can  be  replaced  in  substantially  the  condition  in 
which  it  existed  before  the  fire,  then  the  measure  of  damages  is 
the  cost  of  so  replacing  it. 

Appeal  from  Clay  Circuit  Court,  Eastern  District; 
W.  J.  Driver y  Judge ;  reversed. 

Daniel  Upthegrove,  J.  R.  Tuhney  and  Hawthorne  S 
Hawthornef  for  St.  Louis  Southwestern  Railway  Com- 
pany. 

Troy  Pace  and  Gordon  Frierson,  for  Bush,  Receiver. 

1.  The  court  erred  in  permitting  witnesses  to  testify 
as  to  the  occurrence  of  other  fires  at  different  times.  52 
C.  C.  A.  95;  114  Fed.  133;  27  Fla.  1;  15  S.  E.  828;  78  N. 
E.  838;  53  N.  E.  1078;  98  Penn.  316;  60  Atl.  581;  70  S.  W. 
999 ;  42  N.  H.  97 ;  12  N.  Y.  Supp.  1046 ;  76  Id.  171 ;  67  Hun 
(N.  Y.)  179;  48  S.  E.  521;  17  N.  W.  132;  78  Pac.  828;  56 
M  286;  52  Ark.  105. 

2.  The  court  erred  in  instructing  the  jury  that  the 
measure  of  damages  was  the  difference  in  the  value  of 
the  land  immediately  before  and  after  the  fire.  59  Ark. 
105;  8  R.  C.  L.,  §  46,  p.  484;  33  Cyc.  1389;  65  N.  E.  249; 
61  E.  C.  L.  250;  48  Am.  Dec.  401;  44  S.  W.  802;  33  S.  W. 
615 ;  97  Id.  727 ;  20  S.  E.  129 ;  77  N.  W.  517 ;  47  N.  W.  146 ; 
41Pac.  1051;31N.E.997. 

L.  Hunter  and  Holifield  £  Harrison,  for  appellee. 

1.  Evidence  of  other  fires  occurring  was  admissible. 
59  Ark.  105;  Act  141,  Acts  1907;  121  Mo.  340;  25  S.  W. 
936;  42  Am.  St.  530;  25  L.  R.  A.  175;  10  Enc.  of  Ev.  551, 
and  note;  91  U.  S.  47a;  23  L.  Ed.  362;  14  N.  Y.  223;  67 
Am.  Dec.  155;  10  Jur.  571;  3  Mann  &  Gr.  515;  32  N.  Y. 
339 ;  49  Id.  421 ;  10  Am.  Rep.  389 ;  63  N.  H.  25 ;  3  C.  C.  A. 
264;  52  Fed.  711;  10  U.  S.  App.  375;  85  Me.  509. 

2.  The  court  properly  instructed  the  jury  as  to  the 
measure  of  damages.    8  R.  C.  L.,  §  46,  p.  484;  119  Ark. 
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143 ;  59  Ark.  105 ;  36  Id,  205 ;  67  Id.  371 ;  16  S.  W.  998 ;  35 
Id.  662. 

SMITH,  J.  The  Iron  Mountain  Railway  Company 
ran  certain  of  its  freight  trains  over  the  tracks  of  the 
Cotton  Belt  Railway  Company  through  the  town  of  Rec- 
tor, one  of  which,  according  to  the  contention  of  appellee, 
set  fire  to  his  mill  and  destroyed  it.  On  appellee's  part 
there  was  proof  of  the  absence  of  any  cause  for  the  fire 
except  from  sparks  thrown  out  by  a  passing  engine.  It 
was  shown  that  a  heavy  train,  of  seventy  or  eighty  cars, 
stopped  at  a  tank,  at  a  distance  of  twenty  or  thirty  car 
lengths  from  the  mill,  to  take  water,  and  that  fifteen  or 
twenty  minutes  thereafter  the  mill  was  discovered  afire, 
and  that  at  the  nearest  point  the  track  was  only  eighty 
feet  from  the  mill,  and  that  a  strong  wind  was  blowing 
at  the  time  in  the  direction  to  carry  the  sparks  from  the 
engine  to  the  mill. 

Over  appellant's  objection,  evidence  was  admitted 
showing  that  other  fires  had  been  set  out  by  railroad  en- 
gines in  the  vicinity  of  the  fire  involved  in  this  suit.  But 
there  was  no  evidence  that  the  particular  engine,  or  any 
engine  of  the  Iron  Mountain  Railway  Company,  had  pre- 
viously set  out  a  fire.  Nor  was  there  any  evidence  that 
this  engine  was  equipped  with  a  spark-arrester  diflfering 
in  any  manner  from  those  used  by  other  engines  on  either 
the  Iron  Mountain  or  the  Cotton  Belt  railway. 

The  complaint  itemized  the  property  destroyed  by 
fire,  and  alleged  its  value,  and  witnesses  testified  as  to 
the  value  of  the  various  articles  so  destroyed.  Among 
other  property  destroyed  was  seven  or  eight  thousand 
laths,  some  gum  logs,  two  thousand  feet  of  gum  box 
boards,  two  thousand  feet  of  cypress,  and  fifteen  hundred 
feet  of  poplar  lumber,  together  with  various  kinds  of 
saws,  and  the  engine,  boiler  and  other  fixtures,  together 
with  the  building  under  which  these  things  were  housed. 
Other  witnesses  were  permitted  to  testify  to  the  differ- 
ence in  the  value  of  the  land  before  the  fire  and  after- 
wards. 
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Over  appellant's  objection,  an  instruction  was  given 
which  told  the  jury  that  the  measure  of  damages  was  the 
difference  in  value  of  the  land  inamediately  before  and  im- 
mediately after  the  fire,  whereas  appellant  asked  the 
court  to  charge  the  jury  on  that  subject  as  follows :  *  *  The 
plaintiff  is  linaited  in  his  recovery  in  this  action  to  the 
reasonable  market  value  of  the  property  entirely  de- 
stroyed, and  to  the  difference  between  the  reasonable 
market  value  of  the  property  destroyed  inunediately  be- 
fore the  fire  and  the  sum  it  would  cost  to  restore  the  dam- 
aged property. to  its  original  condition  and  the  value  of 
the  use  of  property  until  it  could  be  restored  with  ordi- 
nary care.'' 

We  presume  that  the  last  part  of  thia  instruction  re- 
fers to  property  partially  destroyed. 

(1)  In  the  case  of  Railway  Co.  v.  Jones,  59  Ark.  105, 
it  was  said :  ' '  And  it  was  inadmissible  to  show  that  other 
engines  had  set  fire  to  materials  on  or  near  the  right-of- 
way,  as  a  circumstance  to  show  that  the  engine  which 
caused  the  fire  on  this  occasion,  or  its  appliances,  were 
defective  or  in  bad  condition.  For  such  purpose  the  proof 
woidd  have  to  be  confined  to  fires  caused  by  the  engine 
that  is  said  to  have  caused  the  fire  that  burned  the  appel- 
lant's  meadow." 

The  language  of  that  opinion  must  be  read,  however, 
in  connection  with  the  issue  there  being  considered.  It 
was  there  sought  to  be  shown  that  the  railway  company 
had  negligently  set  out  a  fire,  and  in  that  connection  it 
was  said  that  it  could  not  be  shown  that  other  engines 
had  set  out  a  fire  as  a  circumstance  to  show  that  the  en- 
gine which  caused  the  fire  in  question  was  equipped  with 
defective  appliances,  but  that  for  such  purposes  the  proof 
would  have  to  be  confined  to  fires  caused  by  the  engine 
which  set  out  the  fire  in  question.  In  this  opinion,  how- 
ever, it  was  said : 

**The  evidence  that  other  fires  had  occurred  on  the 
line  of  the  railroad  than  the  one  which  destroyed  the 
plaintiff's  meadow  was  improperly  admitted,  as  it  was 
not  shown  that  these  fires  were  caused  by  the  engines  of 
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the  railroad,  or  that  they  occurred  from  the  operation  of 
its  trains.  If  this  had  been  shown,  it  might  have  been 
admissible  as  a  circumstances  tending  to  show  that  the 
condition  of  the  right-of-way  of  the  railroad  was  such  that 
a  fire  might  have  occurred  from  sparks  escaping  from  its 
engines,  and  igniting  the  dry  grass  and  inflammable  ma- 
terial on  its  right-of-way.  But  the  fact  that  other  fires 
had  occurred,  without  proof  that  they  were  caused  by  the 
railroad,  was  inadmissible." 

The  question  of  negligence  is  not  involved  in  this 
case,  and  the  jury  was  required  only  to  find  the  origin  of 
the  fire,  and  if  that  responsibility  was  placed  on  the  rail- 
road company,  liability  for  the  damage  resulting  attached 
without  regard  to  the  question  of  negligence.  Act  141  of 
the  Acts  of  1907,  page  336. 

This  evidence  was  offered  ^*as  a  circumstance  tend- 
ing to  show  *  ♦  *  that  a  fire  might  have  occurred  from 
sparks  escaping  from  the  engine*'  which  passed  the  mill 
shortly  before  the  fire  occurred.  Of  course,  there  must 
be  such  substantial  similarity  of  conditions  in  the  proof 
of  other  fires  as  to  make  it  reasonable  and  probable  that 
the  same  cause  existed  to  produce  the  same  result.  This 
similarity  of  condition  existed  here,  as  the  testimony  ob- 
jected to  related  to  a  fire  set  out  in  grass  near  the  mill 
**  within  a  morning  or  two  of  the  fire  which  destroyed  the 
mill.''  And  no  attempt  was  made  to  show  that  any  dif- 
ference existed  in  the  equipment  of  the  engines  to  arrest 
the  emission  of  sparks. 

The  identical  question  here  raised  was  considered 
and  decided  by  the  Supreme  Court  of  Missouri  in  the 
case  of  Campbell  v.  Missouri  POfCific  Ry.  Co.,  25  L.  R.  A. 
175,  25  S.  W.  936,  121  Mo.  340.  There  the  testimony  ob- 
jected to  was  that  other  fires,  both  before  and  subsequent 
to  the  one  in  question,  at  different  places  on  the  line  of 
defendant's  railroad,  had  been  started  by  sparks  from 
some  of  defendant's  engines.  Here  we  have  a  much 
closer  similarity  of  conditions  as  a  predicate  for  the  ad- 
mission of  the  questioned  testimony,  for  here  both  fires 
were  set  out  in  the  same  lot  and  within  a  day  or  two  of 
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each  other.  But,  under  the  facts  stated,  the  Supreme 
Court  of  Missouri,  upon  a  review  of  the  authorities,  held 
the  evidence  admissible.  Among  other  cases  cited  and 
quoted  from  was  the  case  of  Grank  Trtmk  R.  Co.  v.  Rich- 
ardson, 91  U.  S.  470,  23  L.  Ed.  362,  as  follows : 

^*Mr.  Justice  Strong,  who  wrote  the  opinion  of  the 
court,  says:  *The  question  has  often  been  considered  by 
the  courts  of  this  country  and  in  England,  and  such  evi- 
dence has,  we  think,  been  generally  held  admissible,  as 
tending  to  prove  the  possibility,  and  consequent  probabil- 
ity, that  some  locomotive  caused  the  fire.'  He  follows 
this  statement  of  the  law  by  a  number  of  citations,  both 
English  and  American,  including  the  case  of  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  Y.  223,  67  Am.  Dec.  155.  Fur- 
ther on  in  the  same  opinion  the  judge  says:  'The  par- 
ticular engines  were  not  ide^ntified,  but  their  crossing 
raised  at  least  some  probability,  in  the  absence  of  proof 
of  any  other  known  cause,  that  they  caused  the  fire ;  and  it 
seems  to  us  that,  under  the  circumstances,  this  probabil- 
ity was  strengthened  by  the  fact  that  some  engines  of  the 
same  defendant,  at  other  times  during  the  same  season, 
had  scattered  fire  along  their  passage.'  To  the  same 
effect  are  the  following  cases :  Smith  v.  Boston  d  M.  Rd., 
63  N.  H.  25;  Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  GUbert,  3 
C.  C.  A.  264,  52  Fed.  Rep.  711,  10  U.  S.  App.  375; 
Thatcher  v.  Maine  Central  R.  Co.,  85  Me.  509." 

The  Supreme  Court  of  Missouri  concluded  its  review 
of  the  authorities  cited  with  the  following  statement: 
**We  think  the  evidence  tended  to  prove  the  possibility, 
and  consequent  probability,  that  the  fire  was  communi- 
cated to  plaintiff's  property  from  one  of  defendant's  en- 
gines, and  that  the  evidence  was  admissible,  and  its  pro- 
bative force  was  for  the  determination  of  the  jury.  If 
the  issue  had  been  of  negligence  in  the  construction  or 
management  of  the  engine  only,  and  the  engine  which 
could  only  have  caused  the  damage  had  been  clearly  iden- 
tified, evidence  that  other  engines  emitted  sparks  and  set 
fires  would  have  been  inadmissible  under  the  decisions  of 
this  court.    Coale  v.  Hanmbal  £  St.  J.  R.  Co.,  60  Mo.  227 ; 
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Patton  V.  St.  L.  &  S.  F.  Rd.  Co.,  87  Mo.  117,  56  Am.  Bep. 
446.  But,  in  case  the  fact  whether  the  fire  originated 
from  the  engine  was  alone  in  issue,  and  there  was  no 
direct  proof  of  the  fact,  it  seems  very  clear  that  such  evi- 
dence would  have  some  tendency  to  prove  that  issue.  The 
evidence  was  all  circumstantial,  and  the  facts  testified  to 
were  circumstances,  though  slight  they  may  have  been, 
bearing  upon  the  issues. ' '  See  also  Railway  Company  v. 
Harrell,  58  Ark.  455. 

We  concur  in  the  reasoning  of  that  court  as  applied 
to  the  facts  of  this  case,  and  hold  that  no  error  was  com- 
mitted in  the  admission  of  the  testimony  objected  to. 

We  think  the  court  should  have  instructed  the  jury 
on  the  question  of  the  measure  of  damages  in  accordance 
with  the  contention  of  appellant.  Here  a  portion  of  the 
property  destroyed  was  lumber  and  logs  and  laths,  and 
certain  other  personal  property,  the  value  of  which  and 
the  damage  to  which  was  in  nowise  dependent  upon  the 
value  of  the  land  or  the  damage  to  it. 

It  is  true  this  court  held,  in  the  case  of  K.  C.  S.  R. 
Co.  V.  Wilson,  119  Ark.  143,  where  a  fire  set  out  in  a  pas- 
ture burned  the  grasses  and  grain  growing  thereon  and 
the  fence  enclosing  it,  that  the  measure  of  damages  was 
the  difference  in  the  value  of  the  pasture  before  the  fire 
and  after  the  fire.  And  the  same  measure  of  damages 
was  approved  in  the  case  of  Mo.  <&  N.  Ark.  Rd.  Co.  v.  Phil- 
lips, 97  Ark.  54,  where  the  property  destroyed  was  an 
orchard.  But  these  cases  must,  of  course,  be  read  in  the 
light  of  the  facts  there  recited,  and  we  must  have  in  mind 
the  character  of  the  property  there  destroyed. 

In  the  case  of  St.  L.,  I.  M.  S  S.  R.  Co.  v.  Ayres,  67 
Ark.  371,  it  was  said  that  the  measure  of  damages  for  the 
destruction  of  trees  on  the  land  by  fire  was  the  difference 
between  the  value  of  the  land  with  the  trees  unbumed  and 
with  the  trees  burned.  After  announcing  this  measure 
of  damages,  the  court  gave,  as  a  reason  therefor,  that  the 
trees  were  a  part  of  the  freehold  and  could  not  be  replaced 
in  a  short  time  and  only  at  considerable  expense,  and  that 
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**the  destruction  of  the  trees  was  a  depreciation  in  the 
value  of  the  land,  of  which  they  were  a  part. " 

In  8  Ruling  Case  Law,  page  484,  the  measure  of  dam- 
ages for  the  destruction  of  property  attached  to  the  realty 
is  digfcussed.  It  is  there  said:  ** Section  46.  Property 
Attached  to  Realty. — ^In  cases  of  injury  to  real  estate  the 
courts  recognize  two  elements  of  damage ;  first,  the  value 
after  separation  frotfi  the  freehold,  if  any,  of  the  thing 
taken,  injured  or  destroyed ;  and,  second,  the  damage  to 
the  realty,  if  any,  occasioned  by  the  severance.  The  meas- 
ure of  damages  in  such  cases  depends  to  some  extent  on 
the  character  of  the  property  taken  or  destroyed — a  dis- 
tinction being  often  made  between  property  whose  chief 
value  consists  in  its  connection  with  the  soil  and  its  inci- 
dental enhancement  of  the  value  of  the  land,  and  those 
improvements  which  may  be  replaced  at  will,  and  whose 
value  may  readily  be  determined,  apart  from  the  ground 
on  which  they  rest.  Thus,  if  the  property  destroyed  or 
injured  is  so  closely  connected  with  the  real  estate  on 
which  it  stands  or  to  which  it  is  attached  that  it  has  no 
value  separate  from  and  independent  of  the  real  estate, 
or  if  the  injury  is  to  the  soil  itself,  the  measure  of  dam- 
ages is  the  difference  in  value  between  the  real  estate  be- 
fore the  injury  and  after  it.  On  the  other  hand,  the  value 
of  the  property  destroyed,  or  the  cost  of  restoring  or  re- 
placing such  property,  is  the  proper  measure  of  damages 
for  the  destruction  of  buildings,  fences  and  other  im- 
provements, which  may  at  once  be  replaced,  where  the  ex- 
act cost  of  restoring  the  property  destroyed  is  capable  of 
definite  ascertainment,  and  where  there  is  no  damage  to 
the  realty  itself.  Added  to  this,  the  right  is  generally 
given  to  recover  for  the  loss  of  the  use  of  the  property. 
Some  courts  hold  that  where  property  attached  to  the 
realty  is  destroyed,  the  owner  has  his  election  to  sue 
either  for  the  value  of  the  thing  destroyed  or  for  the  in- 
jury to  the  freehold,  or,  in  other  words,  he  may  seek  to 
recover  the  value  of  the  destroyed  property  in  its  de- 
tached form  or  its  value  as  a  part  of  the  realty.  If  recov- 
ery is  sought  for  the  value  of  the  property  destroyed  in 
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its  detached  form,  the  measure  of  damages  is  its  market 
value  when  so  detached ;  but  if  recovery  is  sought  for  the 
injury  to  the  freehold  by  reason  of  the  taking  or  destruc- 
tion of  property  attached  thereto,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the  land  be- 
fore and  after  the  injury.  There  is  considerable  conflict 
of  authority  in  the  application  of  the  foregoing  rules  to 
cases  where  a  recovery  is  sought  for  the  destruction  of 
growing  crops.  In  some  cases  it  is  held  that  the  proper 
measure  of  damages  is  the  value  of  the  crop  at  the  time 
and  place  and  in  the  condition  it  was  in  when  it  was  de- 
stroyed, and  in  others  that  it  is  the  difference  in  the  value 
of  the  land  on  which  the  crop  is  growing.  A  similar  con- 
flict exists  in  the  case  of  trees,  some  courts  holding  that 
the  measure  of  damages  is  the  difference  in  the  value  of 
the  land  before  and  after  the  injury;  while  others  hold 
that  the  value  of  the  trees  destroyed  is  the  proper  meas- 
ure of  damages.  It  has  been  held  that  damages  caused 
by  the  destruction  of  fruit  trees  may  be  measured  by  esti- 
mating either  their  value  as  a  distinct  part  of  the  land, 
or  the  difference  in  value  of  the  land  before  and  after 
their  destruction;  and  that  where  both  methods  are  re- 
sorted to  in  the  same  case,  the  damages  must  be  ascer- 
tained by  the  jury  from  all  the  evidence.'* 

In  the  note  to  the  text  quoted  many  cases  are  cited 
bearing  upon  this  subject,  several  of  which  are  annotated 
cases. 

In  a  suit  for  damages  for  the  destruction  of  a  house 
by  fire,  the  Supreme  Court  of  Iowa,  in  holding  that  the 
measure  of  damages  was  the  value  of  the  house,  said: 
**The  fundamental  principle  in  all  actions  for  damages 
is  that  just  compensation  be  made  to  him  who  has  suf- 
fered injury  from  another  in  his  person  or  property,  and, 
in  order  to  give  satisfaction,  measured  in  money,  such 
rules  are  formulated  as  are  thought  best  adapted  to  ac- 
complish this  purpose.  A  distinction  has,  for  this  reason, 
been  made  between  growing  crops,  shrubs,  and  trees, 
whose  chief  value  is  because  of  their  connection  with  the 
soil  and  their  incidental  enhancement  of  the  value  of  the 
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land,  and  those  improvements  which  may  be  replaced  at 
will,  and  whose  value  may  be  readily  determined,  apart 
from  the  gromid  on  which  they  rest."  McMahon  v.  Dth 
huque,  77  N.  W.  (Iowa)  517. 

In  33  Cyc,  pages  1389, 1390  and  1391,  many  cases  are 
cited  which  deal  with  the  measure  of  damages  for  prop- 
erty destroyed  by  fire,  and  in  the  text  of  this  article  it  is 
said: 

^*  Where  buildings  are  injured  or  destroyed  it  is  or- 
dinarily held  that  they  are  capable  of  a  separate  valu- 
ation and  that  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  its  destruction." 

All  of  the  cases  cited  in  the  note  to  this  text  sup- 
ported it,  and  none  approved  a  different  measure  of  dam- 
ages. 

(2)  We  think  our  own  cases,  when  construed  in  con- 
nection with  the  facts  to  which  the  principles  there  an- 
nounced were  applied,  result  in  the  following  statement 
of  the  law.  That,  if  the  value  of  the  property  destroyed 
depends  upon  its  connection  with  the  soil,  the  measure  of 
the  damages  is  the  difference  in  the  value  of  the  land  be- 
fore and  after  the  fire.  But,  if  the  property  destroyed 
could  be  replaced  in  substantially  the  condition  in  which 
it  existed  before  the  fire,  then  the  measure  of  the  dam- 
ages is  the  cost  of  so  replacing  it. 

The  case  of  Dodd  v.  Read,  81  Ark.  13,  is  not  in  con- 
flict with  this  view,  but  is  in  harmony  with  it.  That  was 
a  suit  for  damages  for  the  value  of  a  building,  and  it  was 
there  said  that  the  true  inquiry  was  as  to  the  cash  market 
value  of  the  building,  and  the  opinion  recites  the  evidence 
of  the  carpenter  who  was  the  only  witness  for  the  plaintiff 
on  the  subject  of  value  and  who  testified  that  the  house 
was  worth  only  two  hundred  dollars,  and  a  remittitur  was 
ordered  of  the  part  of  the  judgment  in  excess  of  that  sum. 
See,  also,  8L  L.  &  8.  F.  Rd.  Co.  v.  Shore,  89  Ark.  418;  K. 
C,  So.  Ry.  Co.  V.  Boles,  88  Ark.  533 ;  Dwight  v.  Elmira,  etc. 
i^.B.  Co.,15L.R.  A.  612. 

The  facts  of  this  case  show,  not  only  the  wisdom  and 
justice,  but  the  necessity,  for  the  rule  we  now  approve. 
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Much  of  the  property  destroyed  was  not  even  fixtures, 
and  under  the  measure  of  damages  given  by  the  court, 
the  jury  could  not  properly  have  allowed  compensation 
for  its  destruction.  No  contention  was  made  that  the 
land  itself  had  sustained  any  damage;  but  the  property 
destroyed  was  a  sawmill  with  the  building  which  housed 
it  and  the  numerous  articlee  of  purely  personal  property 
used  in  connection  therewith,  the  value  of  which  was  tes- 
tified to  by  the  witnesses,  and  which  included,  among 
other  things,  some  lumber  which  had  been  manufactured 
on  the  very  day  of  the  fire.  The  plaintijff  was  entitled  to 
compensation  for  this  property,  although  the  measure  of 
damages  given  would  not  have  warranted  its  assessment; 
yet,  according  to  appellant,  these  damages  were  allowed, 
together  with  damages  which  exceeded  the  value  of  the 
property  destroyed  when  estimated  under  the  rule  here 
approved ;  and,  as  we  can  not  affirmatively  say  that  such 
is  not  the  case,  we  must  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial. 


Bradford  y.  White. 

Opinion  delivered  October  22, 1917. 

Wbtt  of  brior  cobam  nobis — CHANCERY  JURISDICTION. — ^A  writ  of  error 
coram  nohis  has  no  place  in  chancery  proceedings,  and  is  strictly 
a  common  law  writ. 

Appeal  from  Jefferson  Chancery  Court;  John  Af. 
Elliott,  Chancellor;  aflSrmed. 

8.  A.  Miller  and  Geo.  F.  Jones,  for  appellant. 

1.  The  chancery  court  had  jurisdiction.  13  Ark. 
419 ;  14  Id.  209 ;  9  Id.  188 ;  40  Id.  229 ;  35  Id.  529 ;  4  la.  420 ; 
2  R.  C.  L.  260. 

2.  The  relief  prayed  should  have  been  granted. 

Coleman  d  Gantt,  for  appellees. 
1.     The  writ  of  error  coram  nohis  is  a  common  law 
writ.    A  chancery  court  has  no  jurisdiction.    2  R.  C.  Lu 
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306-7 ;  54  Am.  Dec.  120 ;  60  L.  R.  A.  572 ;  205  U.  S.  141 ;  19 
L.  R.  A.  762. 

2.  The  petition  is  not  sufficient  to  bring  the  case 
within  our  statutory  provisions  for  vacating  judgments. 
Kirby's  Digest,  §  §  4431,  4433-4.  Nor  can  it  be  treated 
as  a  bill  of  review.  26  Ark.  600 ;  47  Id.  17 ;  21  Id.  528,  531 ; 
95 /rf.  517;  104  M  562. 

3.  No  cause  of  equitable  relief  is  stated  nor  cause 
for  vacating  the  judgment.  95  Ark.  517;  104  Id.  562;  89 
Ark.  160 ;  52  Id.  316 ;  39  Id.  107, 110. 

To  entitle  one  to  relief  from  the  consequences  of  un- 
avoidable casualty  or  misfortune  preventing  him  from 
appearing  or  defending  he  must  show  that  he  was  free 
from  negligence.  122  Ark.  74 ;  114  Id.  493 ;  43  Id.  107 ;  93 
Id.  462 ;  97  Id.  117 ;  66  Id.  183 ;  104  Id.  45.  No  diligence  is 
shown.    97  Ark.  314 ;  43  Id.  107. 

HUMPHREYS,  J.  Appellant  brought  suit  on  the 
24th  day  of  February,  1916,  against  appellees  in  the  Jef- 
ferson Chancery  Court  praying  for  a  writ  of  error  coram 
nobis  for  the  purpose  of  reversing  a  judgment  rendered 
on  the  15th  day  of  May,  1913,  in  an  action  wherein  Mollie 
L.  Bradford  was  plaintiff  and  Marcus  L.  Bradford,  Craw- 
ford &  Hooker,  J.  C.  Bradford  and  Onie  Bradford,  his 
wife,  were  parties  defendant,  in  so  far  as  it  affected  the 
title  to  the  northeast  quarter  of  the  northwest  quarter  of 
section  14,  township  6  south,  range  10  west,  in  Jefferson 
County,  Arkansas.  He  alleged  ownership  of  said  estate 
by  purchase  from  Marcus  L.  Bradford  on  the  13th  day 
of  March,  1913,  also  want  of  knowledge  that  the  title  to 
his  land  was  involved  in  the  suit  of  Mollie  L.  Bradford  v. 
Marcus  L.  Bradford  et  al.,  assigning  as  a  reason  his  in- 
ability to  read  and  write.  Excerpts  from  the  judgment 
were  incorporated  in  his  petition  but  he  did  not  make  the 
entire  judgment  a  part  thereof.  From  the  excerpts  of 
the  judgment  set  out  in  the  petition,  it  appears  that  Mol- 
lie L.  Bradford  brought  a  suit  against  Marcus  L.  Brad- 
ford, her  husband,  for  divorce,  and  alleged  that  he  was 
the  owner  of  the  land  in  question.    The  court  found  that 
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Marcus  L.  Bradford  was  the  owner  thereof ;  that  on  April 
11,  1911,  Marcus  L.  Bradford  had  executed  a  mortgage 
to  Crawford  &  Hooker  on  said  real  estate ;  that  on  March 
21,  1913,  he  had  conveyed  said  real  estate  to  J.  C.  Brad- 
ford by  quitclaim  deed  for  a  consideration  of  $1  and  the 
assumption  of  the  Crawford  &  Hooker  mortgage ;  that  J. 
C.  Bradford  accepted  the  quitclaim  deed  with  full  knowl- 
edge of  the  claim  of  MoUie  L.  Bradford  for  alimony  and 
that  his  title  was  subject  to  the  interest  and  rights  of  Mol- 
lie  L.  Bradford  and  of  the  mortgage  lien  of  Crawford  & 
Hooker.  The  court  rendered  a  decree  in  favor  of  MoUie 
L.  Bradford  for  an  undivided  one-third  interest  in  said 
real  estate  during  her  natural  life,  and  in  favor  of  Craw- 
ford &  Hooker  on  their  mortgage  claim ;  that  the  land  was 
not  susceptible  of  division  in  kind  and  ordered  same  sold 
to  satisfy  the  mortgage  lien  and  to  pay  MoUie  L.  Brad- 
ford her  interest  therein.  It  also  appears  from  the  de- 
cree that  the  lands  were  sold  by  a  commissioner  for  $700 
to  F.  G.  Smart  and  S.  E.  Wilhoit,  which  sale  was  ap- 
proved and  confirmed  by  the  court. 

A  demurrer  was  filed  to  the  petition  predicated  upon 
the  theory  that  a  chancery  court  has  no  jurisdiction  to 
issue  a  writ  of  error  coram  nobis;  and  that  the  petition 
failed  to  state  any  cause  of  action.  The  court  sustained 
the  demurrer  to  the  petition  and  dismissed  same,  from 
which  an  appeal  has  been  prosecuted  to  this  court.  Ap- 
pellant contends  that  chancery  courts  have  jurisdiction  to 
issue  writs  of  error  coram  nobis,  and  cites  in  support  of 
his  position,  Mitchell  v.  Conley,  13  Ark.  414;  Ratvdon, 
Wright  <&  Hatch  v.  Rapley,  14  Ark.  203 ;  King  S  Houston 
V.  State  Bank,  9  Ark.  185 ;  Bobo  v.  State,  use,  etc.,  40  Ark. 
224;  Adler  v.  State,  35  Ark.  517. 

We  have  examined  the  cases  and  find  nothing  in  them 
to  sufitain  the  position  assumed  by  appellant.  All  of 
them,  except  Adler  v.  State,  treat  of  the  right  of  a  court  to 
amend  a  decree  after  term  time  either  by  motion  or  by 
nunc  pro  tunc  order  to  make  the  decree  or  judgment  speak 
the  truth.  The  writ  of  error  coram  nobis  was  invoked  in 
Adler  v.  State,  supra,  to  reverse  a  judgment  of  conviction 
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in  a  criminal  case  where  the  defendant  was  insane  when 
tried  but  that  fact  not  made  known  at  the  time  of  the  trial. 

It  seems  to  be  settled  that  a  writ  of  error  coram  nobis 
has  no  place  in  chancery  proceedings  and  is  strictly  a 
common  law  writ.  2  R.  C.  L.  305-06  iReid's,  Admr.  v. 
Strider's  Admr.,  54  Am.  Dec.  120. 

Appellant  does  not  insist  that  the  allegations  in  his 
petition  are  sufficient  to  bring  him  within  the  statutory 
provisions  for  vacating  judgments,  nor  that  it  contains 
the  necessary  allegations  for  a  bill  of  review. 

No  error  appearing,  the  decree  sustaining  the  demur- 
rer and  dismissing  the  petition  is  affirmed. 


GoBDON  HoioLOw  Blast  Gbate  Company  v.  Zeabing, 
Beceiveb. 

Opinion  delivered  October  22, 1917. 

1.  Vendor  and  pubchaseb — reservation  of  title — sale  by  receiver 
— ^RIGHTS  OF  VENDOR. — ^A  vendor  of  personal  property,  who  reserves 
title  in  himself  until  payment  of  the  purchase  money,  waives  any 
right  to  follow  and  reclaim  the  property  by  bringing  a  separate 
suit  for  the  price  and  recovering  a  judgment  thereon. 

2.  Vendor  and  purchaser — preservation  of  title — ^waiver. — An 
election  to  recover  the  purchase  price  by  a  vendor  is  a  waiver  of 
its  reservation  of  title. 

3.  Vendor  and  purchaser — ^lien  for  unpaid  purchase  price. — No 
lien  is  created  by  statute  in  favor  of  a  vendor  of  personal  property 
for  the  unpaid  purchase  money;  it  is  too  late  for  a  vendor  to  ob- 
tain a  lien  by  seizure  after  the  property  of  an  insolvent  corpora- 
tion has  passed  into  the  hands  of  a  receiver. 

Appeal  from  Prairie  Chancery  Court,  Southern  Dis- 
trict ;  John  M.  Elliott,  Chancellor ;  aflSrmed. 

J.  M.  McClintock  and  Ma/rming  &  Emerson,  for  ap- 
pellant. 

1.  The  court  erred  in  disallowing  the  notes  as  a  pre- 
ferred claim.  The  legal  title  was  retained  to  the  prop- 
erty in  the  contract  and  there  was  no  waiver  by  present- 
ing the  claim  to  the  receiver  for  allowance.  107  Ark. 
337;  74  Atl.  362;  116  Ark.  246;  185  Fed.  179;  163  Id.  943; 
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221  Id.  128;  12  How.  225;  50  Pac.  941;  91  N.  E.  154;  103 
N.  W.  710;  23  S.  E.  90;  142  N.  W.  652;  79  Pac.  564;  35  S. 
W.  396. 

2.  Appellant  had  a  lien  on  the  proceeds  of  the  Bale 
of  the  machinery  in  the  hands  of  the  receiver.  The  filing 
of  the  notes  with  the  receiver  was  no  waiver  of  the  lien. 
See  cases  supra. 

C.  B.  &  Cooper  Thweatt,  for  appellee. 

1.  Having  elected  to  claim  the  debt,  there  was  a 
waiver  of  the  reservation  of  title.  The  filing  of  the  claim 
with  the  receiver  and  getting  same  allowed  is  a  clear  elec- 
tion to  claim  the  debt  and  waiver  of  the  reservation  of 
title.     67  Ark.  206 ;  78  Id.  573 ;  100  Id.  407. 

2.  Appellant  had  no  vendor's  lien.  88  Ark.  105 ;  45 
Id.  136;  52  Id.  450;  43  Id.  464.  Certainly  none  after  the 
property  was  sold.  64  Ark.  135.  By  filing  its  claim  ap- 
pellant elected  to  look  to  the  assets  of  the  company  gener- 
ally. It  is  bound  by  its  election.  91  Ark.  319;  107  Id. 
337;  67  Id.  208.    See  also  52  Ark.  166;  48  Id.  160. 

HUMPHREYS,  J.  Appellant,  in  the  year  1907,  sold 
the  Stoneman-Zearing  Lumber  Company  a  trimmer  and 
edger  for  $656.25,  and  retained  the  title  in  said  machin- 
ery **  until  the  purchase  price,  including  all  paper  that 
may  be  given  to  apply  on  same,  has  been  fully  paid  in 
cash.''  Not  having  paid  the  purchase  price,  the  Stone- 
man-Zearing Lumber  Company  delivered  to  appellant,  in 
evidence  thereof,  two  notes,  one  being  due  November  10, 
and  the  other  November  20,  1909.  On  January  7,  1910, 
the  Stoneman-Zearing  Lumber  Company  was  placed  in 
the  hands  of  a  receiver  by  order  of  the  Prairie  Chancery 
Court.  Appellant  filed  the  notes  with  the  receiver  for  al- 
lowance, which  were  allowed  by  the  receiver  and  also 
allowed  by  the  court  on  November  17, 1910.  The  machin- 
ery in  question  was  sold  by  the  receiver  under  an  order 
of  the  court  in  settlement  of  the  general  claims  of  the 
company.  After  the  court  had  allowed  appellant's  claim 
and  the  machinery  had  been  sold,  appellant  appeared  in 
court  and  filed  the  original  contract  with  a  petition  in 
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which  they  asked  that  their  claim  be  made  a  preferred 
claim.  The  court  disallowed  the  claim  as  a  preferred 
claim  but  allowed  it  as  a  general  claim.  From  this  order, 
an  appeal  has  been  prosecuted  to  this  court. 

(1-2)  The  contention  of  appellant  is  that  it  did  not 
waive  its  right  to  follow  the  property  by  presenting  its 
claim  to  the  receiver  and  court  for  allowance.  This  court 
has  held  that  a  vendor  of  personal  property,  who  reserved 
title  in  himself  until  payment  of  the  purchase  money, 
waives  any  right  to  follow  and  reclaim  the  property  by 
bringing  a  separate  suit  for  the  price  and  recovering  a 
judgment  thereon.  An  election  to  recover  the  purchase 
price  by  a  vendor  is  a  waiver  of  its  reservation  of  title. 
Cox  V.  Harris,  64  Ark.  213;  Davis  v.  Jones,  67  Ark.  122; 
Neal  V.  Cone,  76  Ark.  273;  Hendrickson  Lumber  Co.  v. 
Pretorious,  82  Ark.  347 ;  Nashville  Lhr.  Co.  v.  Robinson, 
91  Ark.  319 ;  Hollenberg  Music  Co.  v.  Bamksion,  107  Ark. 
337. 

In  Hendrickson  Lumber  Co.  v.  Pretorious,  supra,  a 
vendor,  who  had  reserved  title  in  himself  until  the  pur- 
chase money  was  paid,  was  permitted  to  intervene  and 
claim  the  property  after  it  had  passed  into  the  hands  of  a 
receiver.  In  that  case,  the  vendor  had  not  obtained  an 
allowance  or  judgment  on  his  claim  before  intervening. 

(3)  It  is  insisted,  however,  that  appellant  should 
have  a  lien  for  the  purchase  money  on  the  proceeds  of  the 
sale  of  machinery  in  the  hands  of  the  receiver.  It  is  well 
settled  that  our  statute  does  not  create  a  lien  in  favor  of 
a  vendor  of  personal  property  for  the  unpaid  purchase 
money ;  and  that  it  is  too  late  for  a  vendor  to  obtain  a  lien 
by  seizure  after  the  property  of  an  insolvent  corporation 
has  passed  into  the  hands  of  a  receiver.  Halpern  v.  Clar- 
endon Hardwood  Lumber  Co.,  64  Ark.  132. 

The  decree  is  affirmed. 
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Davis,  Administbatob,  v.  McCandless. 

Opinion  delivered  October  8, 1917. 

1.  Appeal  and  error — terror  on  face  of  rbccmkd. — ^Where  an  error 
appears  upon  the  face  of  the  record,  no  motion  for  a  new  trial 
nor  a  bill  of  exceptions  is  necessary. 

2.  Dower— SALE  of  lands— proceeds. — Where  lands  belonging  to  de- 
ceased, were  sold  by  his  administrator  to  satisfy  a  debt,  the 
widow  is  entitled  to  one-third  interest  in  the  proceeds  remaining 
in  the  administrator's  hands,  and  takes  the  same  as  dower,  and 
not  absolutely. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  reversed. 

Brundidge  <&  Neelly,  for  appellant. 

1.  No  motion  for  new  trial,  nor  bill  of  exceptions  is 
necessary,  as  the  error  appears  upon  the  face  of  the  rec- 
ord.   11  Ark.  474 ;  125  Id.  308 ;  66  Id.  180. 

2.  The  court  erred  in  granting  the  widow  dower  ab- 
solutely in  one-third  of  the  proceeds  of  the  sale  of  the 
lands.  She  should  only  have  been  endowed  for  life.  87 
Ark.  505 ;  2  Woerner  on  Adm.,  481. 

Eugene  Cypert,  for  appellee. 

1.  There  was  no  motion  for  new  trial  nor  bill  of  ex- 
ceptions. 

2.  The  widow  was  entitled  to  dower  in  the  surplus 
remaining  after  a  sale  of  the  lands  to  satisfy  the  vendor's 
lien.  Jones  on  Mortgages,  §  1693;  9  Am.  &  E.  Dec.  in 
Eq.  147;  40  Oh.  St.  391;  46  Id.  407;  52  Id.  624;  55  Ark. 
225 ;  11  Ballard,  Real  Prop.,  §  71. 

STATEMENT  BY  THE  COURT. 

On  June  24, 1911,  J.  A.  Greer  sold  to  one  J.  A.  Mc- 
Candless  certain  lands  in  White  County.  Part  of  the 
consideration  was  paid  and  a  vendor's  lien  was  retained 
for  the  balance.  In  February,  1914,  McCandless  died. 
Appellee  filed  in  the  probate  court  the  following  petition: 

**  Comes  M.  J.  McCandless,  as  the  widow  of  J.  A. 
McCandless,  and  says :  That  she  is  entitled  to  a  dower  in- 
terest in  the  proceeds  of  the  sale  of  certain  lands  belong- 
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Lag  to  the  estate  of  her  husband;  that  one  B.  F.  Davis  has 
been  appointed  administrator  of  his  estate  and  has  sold 
land  belonging  to  the  same  for  the  sum  of  $2,400,  and  that 
she  is  entitled  to  a  portion  of  the  purchase  money  thereof. 
Wherefore,  she  asks  that  she  be  assigned  dower  and  that 
said  administrator  be  required  to  pay  her  whatever  she 
may  be  entitled  to  and  for  all  other  relief/' 

Whereupon  the  court  made  the  following  order : 

**0n  this  day  is  presented  the  petition  of  M.  J.  Mc- 
Candless, widow  of  J.  A.  McCandless,  praying  an  allot- 
ment of  dower  to  funds  in  the  hands  of  B.  F.  Davis,  ad- 
ministrator, and  it  appearing  that  there  is  the  sum  of 
$1,732.35  in  his  hands  from  the  commissioner  of  the 
White  Chancery  Court  and  that  his  widow  is  entitled  to 
one-third  of  the  same.  It  is  therefore  by  the  court  consid- 
ered, ordered  and  adjudged  that  said  administrator,  B. 
F.  Davis,  be,  and  he  is  hereby  ordered  to  pay  over  to  the 
said  M.  J.  McCandless  the  sum  of  $577.45,  the  receipt  for 
which  will  be  proper  voucher  in  his  settlement  as  such  ad- 
ministrator.'' 

The  administrator  filed  an  aflSdavit  for  appeal,  as  fol- 
lows: 

**Now  on  this  day  comes  B.  F.  Davis,  administrator, 
and  prays  an  appeal  from  the  order  of  the  White  Probate 
Court  in  the  above  entitled  cause,  allowing  and  setting 
aside  to  M.  J.  McCandless  the  sum  of  $577.45  as  her 
dower  interest  in  the  sale  of  certain  lands  made  by  the 
administrator.  Your  affiant  states  that  the  appeal  taken 
by  him  in  this  cause  is  not  taken  for  the  purpose  of  delay, 
but  that  justice  may  be  done. ' ' 

The  appeal  was  granted  by  the  probate  court.  The 
circuit  court,  on  appeal,  entered  the  following  judgment : 

**0n  this  day  comes  the  plaintiff,  M.  J.  McCandless, 
by  her  attorney,  Eugene  Cypert,  and  comes  the  defend- 
ant, by  Brundidge  &  Neelly,.his  attorneys,  and  this  cause 
is  submitted  to  the  court  upon  the  pleadings  and  testi- 
mony of  witnesses,  and  the  court  having  heard  the  same 
and  being  advised  as  to  the  law  and  the  testimony,  doth 
find  that  the  said  administrator  has  in  his  hands  the  sum 
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of  $1,732.35.  It  is  therefore  considered,  ordered  and  ad- 
judged that  the  judgment  of  the  probate  court  of  White 
County  in  allotting  dower  to  the  plaintiff,  M.  J.  McCand- 
less,  be,  and  the  same  is  affirmed,  and  the  administrator, 
B.  F.  Davis,  as  administrator  of  the  estate  of  J.  A.  Mc- 
Candless,  be  and  he  is  hereby  directed  to  pay  over  to  the 
plaintiff,  M.  J.  McCandless,  the  sum  of  $577.45  and  take 
credit  on  his  settlement  of  the  same  with  the  probate 
court  of  White  County,  and  that  the  said  plaintiff,  M.  J. 
McCandless,  do  have  and  recover  of  and  from  the  de- 
fendant, B.  F.  Davis,  as  administrator,  the  sum  of  $577.45 
and  all  costs  in  this  suit  expended.'* 

Appellant  filed  no  motion  for  a  new  trial,  and  no  bill 
of  exceptions,  but  prosecutes  this  appeal  from  errors 
which  he  contends  appear  on  the  face  of  the  record. 

WOOD,  J.,  (after  stating  the  facts).  The  petition 
for  dower  alleged  that  the  administrator  has  sold  land 
belonging  to  the  estate  of  J.  A.  McCandless,  and  that  ap- 
pellee as  the  widow  was  entitled  to  one-third  of  the  pro- 
ceeds of  such  sale. 

The  affidavit  for  appeal  set  up  that  the  appeal  was 
prayed  ''from  the  order  of  the  White  Probate  Court, 
allowing  and  setting  aside  to  Mrs.  M.  J.  McCandless  the 
sum  of  $577.45  as  her  dower  interest  in  the  sale  of  certain 
lands  made  by  the  administrator. 

The  order  of  the  probate  court  shows  that  the  case 
was  heard  upon  ''the  petition  of  M.  J.  McCandless,  as 
widow  of  J.  A.  McCandless,  praying  an  allotment  of 
dower  to  funds  in  the  hands  of  B.  F.  Davis,  administra- 
tor," and  that  the  sum  in  his  hands  was  $1,732.35,  the 
proceeds  of  the  sale  of  lands  "belonging  to  the  estate  of 
her  husband. '^ 

The  judgment  of  the  circuit  court  shows  that  the 
cause  was  "submitted  to  the  court  upon  the  pleadings 
and  the  testimony  of  witnesses."  And  the  circuit  court 
found  that  there  was  $1,732.35  in  the  hands  of  the  admin- 
istrator, and  affirmed  the  judgment  of  the  probate  court 
allowing  appellee  $577.45  as  dower. 
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(1)  The  court  erred  in  granting  to  appellee  the  ab- 
solute title  to  one-third  of  the  amount  of  the  proceeds 
from  the  sale  of  these  lands,  and  this  error  appears  on 
the  face  of  the  record.  It  was,  therefore,  unnecessary  for 
the  appellant  to  have  filed  a  motion  for  a  new  trial  and 
to  have  presented  a  bill  of  exceptions  in  order  to  have 
this  court  review  the  error  on  appeal.  Where  an  error 
appears  upon  the  face  of  the  record  no  motion  for  a  new 
trial  and  bill  of  exceptions  is  necessary.  Anthony  v.  Sills, 
111  Art  468,  474,  and  cases  cited ;  Baucum  v.  Waters,  126 
Ark.  305,  308,  and  cases  cited. 

(2)  Mr.  Woerner  says:  '^The  surplus  of  the  pro- 
ceeds of  a  sale  (of  real  estate)  ordered  for  the  payment 
of  debts  remaining  after  the  debts  and  expenses  of  ad- 
ministration have  been  discharged  retains  the  character 
of  real  estate  for  the  purpose  of  determining  who  is  enti- 
tled to  receive  it,  and  goes  to  the  persons  to  whom  the  real 
estate  would  have  gone  but  for  the  conversion."  2  Woer- 
ner on  Administration,  p.  481. 

In  Kitchens  v.  Jones,  87  Ark.  502,  we  held  (quoting 
syllabus) :  ** Where  decedent  left  real  property  subject 
to  a  mortgage,  which  was  subsequently  foreclosed  by  or- 
der of  court,  the  surplus  of  the  proceeds  of  the  foreclos- 
ure sale  retained  the  character  of  real  estate  for  the  pur- 
pose of  determining  who  was  entitled  to  receive  it." 

The  Chief  Justice,  after  reviewing  the  authorities, 
concludes  his  opinion  as  follows :  **In  this  case  his  equity 
of  redemption  descended,  at  his  death,  to  his  widow  and 
children,  according  to  the  statute  of  descent  and  distribu- 
tion, as  realty.  Its  subsequent  conversion  to  pay  the 
debts  against  it  does  not  let  them  in  to  share  in  it  as  per- 
sonal property,  for  the  only  purpose  of  the  conversion 
was  to  pay  the  mortgage  debt,  and  not  to  change  the 
status  of  the  property." 

The  doctrine  announced  in  that  case  rules  this.  It 
follows  that  the  appellee  was  entitled  to  her  dower  in  the 
surplus  proceeds  of  the  sale  of  the  lands  belonging  to  the 
estate  of  her  deceased  husband,  but  the  court,  by  appro- 
priate order,  should  have  assigned  her  dower  interest  as 
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in  realty,  and  not  absolutely  as  in  personalty.  The  court 
should  have  ascertained  the  amount  of  her  dower  inter- 
est in  the  proceeds  and  should  have  awarded  to  her  such 
interest  for  her  use  and  benefit  during  her  life. 

Appellee  contends  that  th^  court  below  may  have 
found  from  the  evidence  that  the  funds  in  the  hands  of 
the  administrator  was  the  result  of  the  collection  of  land 
notes  in  the  possession  of  the  administrator,  or  that  the 
sale  was  made  by  the  commissioner  of  the  chancery  court 
under  an  agreement  that  the  widow  should  have  one-third 
of  the  proceeds  of  the  sale.  The  answer  to  this  is,  that 
this  court  can  not  assume  that  evidence  was  adduced  be- 
yond the  scope  of  the  issues  set  forth  in  the  pleadings. 
The  petition,  as  we  have  seen,  shows  that  appellee  sought 
dower  out  of  the  proceeds  of  the  sale  of  lands  belonging 
to  the  estate  of  her  husband.  The  administrator  had  no 
right  to  sell  the  lands  except  for  the  payment  of  debts, 
and  her  dower  in  any  surplus  went  to  her,  as  real  estate 
and  not  personalty. 

It  appears  on  the  face  of  the  judgment  that  it  was 
not  responsive  to  the  issues  raised  by  the  pleadings,  and 
the  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded with  directions  for  further  proceedings  accord- 
ing to  law  and  not  inconsistent  with  this  opinion. 


Newport  Manufacturing  Company  v.  Alton. 

Opinion  delivered  October  8, 1917. 

Master  and  servant — injury  to  servant — use  of  defective  tool 
— KNOWLEDGE. — ^A  servant  may  continue^  in  the  exercise  of  due 
care,  to  use  a  tool  or  defective  piece  of  machinery  for  a  reason- 
able time,  upon  the  employer's  promise  to  repair  it,  unless  the 
defect  renders  the  tool  or  machinery  so  obviously  dangerous 
that  a  reasonably  prudent  person  would  not  use  it  at  all. 
Evidence— EXPERT  witnesses — qualifications. — ^A  witness  may 
testify  as  an  expert  where  experience  and  observation  in  the 
special  calling  of  the  witness  gives  him  knowledge  of  the  subject 
in  question,  beyond  that  of  persons  of  common  knowledge. 
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3.  Evidence — hypothetical  question. — ^It  is  necessary  to  include  in 
a  hypothetical  question  to  be  propounded  to  a  witness,  the  un-' 
disputed  facts,  and  the  facts  assumed  to  have  been  established  by 
the  party  propounding  the  question,  if  within  the  issues. 

Appeal  from  Jackson  Circuit  Court;  Dene  H.  Cole- 
mem,  Judge ;  reversed. 

Gn^tave  Jones  and  John  W.  Newman,  for  appellant. 

1.  Alton  assumed  the  risk.  He  was  experienced  and 
knew  of  the  defects.  95  Wis.  6;  60  Am.  St.  66,  68;  188  S. 
W.  549,  551.    The  danger  was  obvious. 

2.  The  witnesses  who  testified  as  experts  were  either 
incompetent,  or,  if  competent,  proved  Alton  to  be  more  of 
an  expert  than  they  and  bound  him  to  a  full  appreciation 
of  the  danger.  The  testimony  was  not  expert  but  simple 
speculation.  It  was  incompetent  and  prejudicial.  56  Ark. 
612;  78  Id.  55;  85  Id.  488;  Note,  51  L.  R.  A.  (N.  S.)  566. 

3.  The  hypothetical  questions  were  unfair  and  mis- 
leading and  no  negligence  of  defendant  was  proven. 

4.  The  verdict  is  excessive. 

Ira  J.  Mack,  for  appellee. 

1.  Appellee  did  not  assume  the  risk,  as  he  reported 
the  defects  to  the  master  and  was  promised  that  a  new 
saw  would  be  provided.  86  Ark.  507;  88  Id.  28,  34;  90 
Id.  565;  95  Wis.  6;  4  Labatt  on  Mast.  &  S.  (2  ed.),  §  1376. 

2.  The  hypothetical  questions  were  not  unfair  and 
misleading.  Their  testimony  was  that  of  experts.  56 
Ark.  440;  95  Id.  284;  108  Id.  591. 

3.  Negligence  was  proven.  108  Ark.  591;  107  Id. 
129;103  7d.  65. 

4.  The  verdict  is  not  excessive.  79  Ark.  53.  It  is 
fully  sustained  by  the  evidence. 

HUMPHREYS,  J.  Appellee  instituted  suit  against 
appellant  in  the  Jackson  Circuit  Court  to  recover  $2,900 
for  an  injury  to  his  hand  received  on  the  31st  day  of  May, 
1916,  while  operating  a  cut-off  saw  in  appellant's  handle 
factory  located  at  Newport.  The  gist  of  the  complaint 
was  that  the  injury  occurred  on  account  of  the  negligence 
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of  appellant  in  furnishing  a  saw  with  two  teeth  out,  which 
rendered  the  saw  unsafe  and  dangerous.  Appellant  an- 
swered that  appellee  was  guilty  of  contributory  negli- 
gence, and  had  assumed  all  risk  incident  to  the  employ- 
ment. The  cause  was  heard  upon  the  pleadings,  oral 
evidence  and  instructions  of  the*  court.  The  jury  ren- 
dered a  verdict  in  favor  of  appellee  for  $2,500.  From  the 
judgment  rendered  thereon,  an  appeal  has  been  prose- 
cuted to  this  court. 

The  saw  was  circular,  containing  eighty  teeth,  and  so 
arranged  that  material  was  fed  to  it  by  means  of  a  slid- 
ing table  on  the  right.  The  trimmings  from  the  handles 
and  block-saws  were  put  into  bundles,  laid  upon  the  table, 
then  pushed  by  the  operator  so  as  to  bring  the  material 
in  contact  with  the  saw.  In  this  way,  the  bundles  were 
sawed  into  stove  wood  which  fell  into  a  chute  on  the  left 
of  the  saw.  Appellee  was  engaged  in  sawing  one  of  these 
bundles  into  stove  wood  at  the  time  the  injury  occurred. 
He  sawed  one  end  of  the  bundle  off  and  turned  it  to  saw 
the  other  end  off.  The  bundle  was  laid  upon  the  table 
and  with  his  hands  resting  upon  the  bundle  he  pushed  it 
and  the  sliding  table  toward  the  saw.  Instead  of  sawing 
the  bundle  in  two,  the  saw  hung  and  pressed  the  left  end 
of  the  bundle  downward  and  the  right  end  upward ;  and 
in  the  upward  movement  his  left  hand  was  thrown  against 
the  saw.  Appellee  had  worked  twenty-two  months,  dur- 
ing a  period  of  four  years,  in  and  about  the  handle  fac- 
tory. During  that  time  he  had  operated  the  cut-off  saw 
about  four  months.  When  operating  the  saw,  he  filed  and 
shaped  the  teeth.  Two  teeth,  quite  a  little  distance  apart, 
were  broken  out  of  the  saw.  When  appellee  discovered 
one  tooth  missing,  he  consulted  the  superintendent  with 
reference  to  the  danger,  and  was  informed  the  broken 
tooth  made  no  difference  and  advised  to  continue  work. 
When  he  discovered  the  second  missing  tooth,  he  again 
consulted  the  superintendent  who  reiterated  his  former 
statement,  and  promised  to  replace  the  saw  as  soon  as 
the  new  one  arrived.  A  new  one  had  been  ordered.  Re- 
lying upon  this  promise,  appellee  continued  to  operate  the 
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saw  until  the  next  morning  when  the  injury  occurred.  In 
response  to  hypothetical  questions,  the  opinions  of  three 
witnesses,  experienced  in  the  use  of  a  cut-off  saw,  were 
admitted  as  evidence  in  the  case  over  the  objection  of  ap- 
pellant. Many  other  facts  pertaining  to  the  injury  and 
extent  thereof  appear  in  the  record,  but  we  content  our- 
selves with  reciting  only  such  facts  as  we  deem  necessary 
in  passing  upon  the  vital  questions  in  the  case. 

It  is  insisted  that  the  undisputed  facts  bind  appellee 
as  a  matter  of  law  to  the  assumption  of  the  risks  con- 
nected with  the  operation  of  the  saw.  It  is  true  appellee 
was  skilled  in  the  use  of  the  saw,  had  complete  control  of 
same  when  operating  it,  knew  how  to  file  and  shape  the 
teeth  and  had  knowledge  that  two  teeth  were  broken ;  ^but 
he  informed  appellant  of  the  condition  of  the  saw  and 
sought  advice  from  appellant's  superintendent.  He  con- 
tinued work  at  the  insistence  of  appellant,  and  upon  the 
distinct  promise  that  appellant  would  replace  the  saw 
with  a  new  one  which  had  already  been  ordered.  These 
facts  differentiate  the  instant  case  from  Erdmcm  v.  Illi- 
nois Steel  Company,  95  Wis.  6,  cited  by  learned  counsel 
for  appellant,  and  harmonizes  the  case  with  the  rule  laid 
down  in  the  following  Arkansas  cases :  St.  L.,  I.  M.  <&  8. 
By.  Co.  V.  Mangan,  86  Ark.  507 ;  Mc^raum  v.  Three  States 
Lumber  Co.,  88  Ark.  28;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Hoi- 
man,  90  Ark.  555. 

(1)  The  cases  last  cited  clearly  announce  the  rule 
that  an  employee  may  continue,  in  the  exercise  of  due 
care,  to  use  a  tool  or  defective  piece  of  machinery  for  a 
reasonable  time,  upon  promise  of  an  employer  to  repair 
it,  unless  the  defect  renders  the  tool  or  machinery  so  ob- 
viously dangerous  that  a  reasonably  prudent  person 
would  not  use  it  at  all.  This  rule  as  applied  to  the  facts 
also  disposes  of  appellant's  contention  that  the  physical 
facts  and  evidence  fail  to  establish  negligence  on  the  part 
of  appellant. 

(2)  It  is  also  insisted  that  the  three  witnesses  who 
gave  expert  testimony  were  not  sufficiently  qualified.  T.  E. 
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Gillard,  the  first  expert  witness,  had  worked  around  mills 
for  seventeen  years,  and  had  four  years'  actual  expe- 
rience in  operating  circular  saws.  D.  F.  Woodruff,  the 
second  expert  witness,  had  about  twelve  years'  experience 
in  working  around  mills,  and  during  ten  years  of 
that  time  operated  saws  of  different  kinds,  and  operated 
a  saw  of  this  particular  kind  a  year  and  one-half.  J.  A. 
Falana,  the  third  expert  witness,  had  operated  saws  of  all 
kinds  for  forty  years.  This  court  has  laid  down  the  rule 
in  cases  where  expert  evidence  is  applicable,  that  the 
opinion  of  a  witness  is  admissible  in  evidence — *' Where 
experience  and  observation  in  the  special  calling  of  the 
witness  gives  him  knowledge  of  the  subject  in-  question 
beyond  that  of  persons  of  common  knowledge.''  Darda- 
nelle,  P.  B.  &  T.  Co.  v.  Croom,  95  Ark.  284,  and  cases  cited 
therein  on  this  point. 

The  matter  in  issue  was  not  within  the  knowledge  and 
experience  of  the  ordinary  juror,  so  we  think  it  that  char- 
acter of  case  in  which  expert  evidence  is  admissible.  The 
case  last  cited  is  also  authority  upon  this  point. 

(3)  Lastly,  it  is  insisted  that  the  court  erred  in  ap- 
proving the  hypothetical  questions  propounded  to  the  ex- 
pert witnesses.  It  is  necessary  to  include  in  hypothetical 
questions  the  undisputed  facts,  and  the  facts  assumed  to 
have  been  established  by  the  party  propounding  the  ques- 
tion may  be  included,  if  within  the  issues.  The  allegation 
here  was  that  appellant  failed  to  furnish  a  safe  appliance 
with  which  to  work,  the  installed  saw  being  dangerous  by 
reason  of  the  teeth  being  out.  The  hypothetical  question 
contained  a  suggestion  of  danger  on  account  of  the  teeth 
being  filed  and  shaped  with  a  hook  in  them  instead  of  be- 
ing filed  and  shaped  straight  out.  The  breadth  and  scope 
of  the  questions  not  only  covered  the  saw  as  described 
with  reference  to  the  teeth  being  out,  but  with  reference 
to  any  other  defect.  It  also  covered  dangers  generally  coi 
account  of  installation.  Specific  objections  were  made  to 
the  questions  at  the  time  on  account  of  their  unwarranted 
breadth  and  scope.  We  think  the  dangers  suggested  on 
account  of  installation  and  operation  were  not  included 
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in  the  pleadings,  and  the  questions  and  answers  thereto 
prejudicial  to  the  rights  of  appellant.  The  questions 
should  have  been  limited  to  the  defect  alleged. 

As  the  case  must  be  reversed,  we  deem  it  inappro- 
priate to  discuss  the  question  of  whether  the  verdict  was 
excessive. 

For  the  error  indicated,  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 


Wabren  Stave  Company  \?.  Hardy. 

Opinion  delivered  October  22, 1917. 

Trespass — title  to  land — cutting  timber. — One  T.  claimed  to  own 
certain  land,  upon  which  was  valuable  timber.  One  J.  purchased 
the  right  to  cut  the  timber,  and  having  cut  the  same  sold  it  to 
the  W.  Co.|  who  manufactured  it  into  stave  bolts.  AppeUees  in 
fact  owned  the  land  and  timber  thereon,  and  brought  an  action 
against  J.  and  W.  Co.  for  the  value  of  the  manufactured  product. 
Held,  under  the  facts,  that  J.  was  a  trespasser,  without  right 
to  cut  the  timber,  and  was  liable  for  his  acts,  in  that  he  had  cut 
appellee's  timber  without  making  a  proper  investigation  as  to  its 
ownership.  Held  also,  that  the  W.  Co.,  having  purchased  from 
a  trespasser,  was  liable  to  appellees  for  the  value  of  the  timber 
after  it  was  manufactured  into  stave  bolts. 

Appeal  from  Bradley  Chancery  Court ;  Zacharidh  T. 
Wood,  Chancellor;  aflfirmed. 

B.  L.  Herring,  for  appellant. 

1.  The  proof  shows  that  Jolly  believed  in  good  faith 
that  he  was  the  owner  of  the  timber  and  appellant  was  an 
innocent  purchaser  of  the  stave  bolts.  It  was,  therefore, 
only  liable  for  the  timber  value  of  the  bolts.  65  Ark.  448; 
451 ;  123  Id.  127 ;  124  Id.  574 ;  127  Ark.  129. 

J.  R.  Wilson,  for  appellees. 

Jolly  had  no  title.  He  was  a  trespasser.  Appellant 
was  liable  for  the  value  of  the  staves  without  deduction 
on  account  of  the  increased  value  by  work  and  labor  done 
on  them.     65  Ark.  449;  Schouler  on  Pers.  Prop  (2  ed.) 
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37 ;  38  Cyc.  1130,  note  46 ;  109  Ark.  229 ;  126  Id.  344.    The 
judgment  yeally  is  too  small. 

STATBMBNT  BY  THE  OOUBT. 

The  appellees  instituted  suit  in  the  Bradley  Chan- 
cery Court  against  various  parties  to  quiet  title  to  cer- 
tain tracts  of  land,  one  of  the  tracts  being  the  northwest 
quarter  of  the  northeast  quarter  of  section  11,  township 
13  south,  range  9  west.  As  the  cause  progressed  it  was 
discovered  that  one  J.  E.  Jolly  had  cut  the  oak*  timber 
standing  on  the  above  tract  and  sold  the  same  to  the  ap- 
pellant. Jolly  and  the  appellant  were  made  parties  de- 
fendant to  the  suit  and  by  amendments  to  the  complaint 
it  was  set  up  that  Jolly  had  cut  and  removed  the  oak  tim- 
ber from  the  land  and  sold  and  delivered  the  finished 
product  of  the  same  to  appellant,  and  that  the  same  was 
worth  about  $800,  for  which  they  prayed  judgment. 

jolly  and  the  appellant  filed  separate  answers,  in 
which  they  denied  generally  the  allegations  of  the  com- 
plaint as  to  them,  but  did  not  challenge  the  title  of  the  ap- 
pellees to  the  land  in  controversy,  and  the  appellant  set 
up  that  if  it  had  bought  any  timber  cut  from  the  land 
that  it  was  only  liable  for  the  value  of  the  timber  in  the 
trees,  and  not  for  the  value  of  the  finished  product,  and 
alleged  that  if  it  bought  any  timber  from  the  land  in  con- 
troversy that  it  did  not  know  it. 

The  court  entered  a  decree  quieting  title  to  the  above 
described  tract  of  land  in  the  appellees,  and  referred  to 
a  master  to  report  as  to  the  timber  cut  and  removed  from 
the  land  above  described.  Testimony  was  heard  and  the 
master  reported  that  the  Warren  Stave  Company  bought 
from  appellant  thirty-two  cords  of  stave  bolts,  worth  $12 
per  cord. 

The  court,  on  final  hearing  of  the  issues  between  the 
appellant  and  the  appellees,  after  hearing  testimony  and 
the  master  ^s  report,  confirmed  the  report  of  the  master 
and  entered  a  decree  in  favor  of  the  appellees  against 
appellant  in  the  sum  of  $384,  which  the  appellant  here 
seeks  to  reverse. 
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WOOD,  J.,  (after  stating  the  facts).  The  appellant 
contends  that  the  proof  shows  that  Jolly  believed  in  good 
faith  that  he  was  the  owner  of  the  timber  which  he  had 
out  and  manufactured  into  stave  bolts  from  the  appellees' 
land,  and  that  appellant  was  an  innocent  purchaser 
thereof  from  him ;  that  appellant,  at  most,  would  be  only 
liable  for  the  value  of  the  timber  per  cord  in  its  original 
form,  and  not  for  the  market  value  per  cord  of  the  stave 
bolts  at  api)ellant's  plant.  We  can  not  sustain  this  con- 
tention, for  a  preponderance  of  the  evidence  justifies  a 
finding  that  J.  E.  Jolly  was  a  wilful  trespasser  in  cutting 
and  removing  the  timber  from  the  land  of  the  appellees. 
He  testified  that  he  cut  the  oak  timber  on  the  land  in  con- 
troversy; that  in  reference  to  the  timber  he  dealt  with 
Henly  S.  Turner.  He  did  not  know  whether  Turner  had  a 
deed  or  not,  but  Turner  told  witness  that  it  was  his  tim- 
ber, and  he  went  to  working  it  up.  He  told  the  Warren 
Stave  Company  that  he  bought  the  timber  from  Turner. 

Turner  testified  that  he  sold  the  oak  timber  on  the 
tract  of  land  to  J.  E.  Jolly.  He  stated  that  he  purchased 
it,  but  refused  to  reveal  the  name  of  the  one  from  whom 
he  claimed  to  have  purchased.  He  stated  that  he  paid  for 
the  timber  on  the  land. 

The  manager  of  the  appellant  testified  that  his  com- 
pany bought  thirty-two  cords  of  stave  bolts  from  J.  E. 
Jolly.  He  did  not  know  what  land  the  bolts  came  from. 
Jolly  told  him  where  he  got  the  bolts.  He  understood 
from  his  statement  that  Jolly  had  title  to  the  land  from 
which  the  stave  bolts  were  made.  He  valued  the  oak  at 
$2.50  to  $3  per  cord.  The  value  of  the  finished  product 
of  the  stave  bolts  in  1912  would  bring  in  the  market 
listed  and  dried  from  $25  to  $30  for  oil  staves.  The  wine 
staves,  which  were  a  small  proportion,  would  bring  $45  or 
$50  per  thousand  pieces. 

The  testimony  of  Jolly  shows  clearly  that  when  he 
bought  this  timber  from  Turner  he  did  not  know  and  made 
no  effort  to  ascertain  whether  Turner  had  any  title  to  it. 
He  simply  purchased  it  on  Turner's  statement  that  it  was 
his  timber.    He  did  not  know  whether  Turner  had  a  deed 
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to  it  or  not.  While  Turner  testified  that  he  purchased  the 
timber,  he  refused  to  disclose  the  name  of  the  person  from 
whom  he  purchased. 

One  who  converts  to  his  own  use  the  timber  of  an- 
other without  making  any  other  or  further  investigation 
as  to  the  ownership  than  that  discovered  by  this  evidence 
must  be  held  to  be  a  wilful  trespasser.  There  is  no  basis 
in  the  evidence  for  an  honest  belief  on  the  part  of  Jolly 
that  he  was  the  owner  of  this  timber  and  had  the  right  to 
convey  the  title  to  the  same.  Neither  he  nor  Turner  had 
any  color  of  title  or  shadow  of  right.  Since  Turner  was 
unwilling  to  disclose  the  source  of  his  title,  we  must  as- 
sume that  he  did  so  for  the  reason  that  he  knew  that  he 
had  no  title.  If  Jolly  had  exercised  any  diligence  to  find 
out  who  was  the  owner  of  the  lands  from  which  he  cut 
and  removed  the  timber  he  could  easily  have  ascertained 
that  Turner,  from  whom  he  claimed  to  have  purchased, 
had  no  title.  It  was  at  least  incumbent  upon  him  to  put 
forth  some  honest  endeavor  in  that  direction  before  he 
went  upon  and  cut  valuable  timber  from  the  lands  belong- 
ing to  the  appellees.  Under  the  circumstances  Jolly 
would  not  be  heard  to  say  that  he  went  upon  the  lands  in 
good  faith  and  was  innocent  of  any  wrong  doing. 

Since  Jolly  was  a  wilful  trespasser,  he  acquired  no 
right  or  interest  in  the  timber  cut  and  removed  by  him 
from  the  lands  of  the  appellees,  and,  although  the  appel- 
lant may  have  innocently  purchased  the  timber  from 
Jolly,  it  acquired  no  greater  right  or  title  than  Jolly  had. 
Jolly  having  no  right  or  title,  conveyed  none  to  the  appel- 
lant. Griffith  V.  Ayer-Lord  Tie  Co.,  109  Ark.  223.  See, 
also,  Foreman  v.  Holloway  &  Son,  122  Ark.  341 ;  2  Cooley 
on  Torts,  p.  866. 

Jolly  being  a  wilful  trespasser  in  cutting  and  remov- 
ing the  timber  from  appellees'  lands,  if  the  suit  had  been 
against  him  he  would  not  have  been  entitled  to  any  deduc- 
tion from  the  market  value  of  the  stave  bolts  on  account 
of  labor  and  expenses  in  reducing  the  timber  from  its 
original  to  its  present  form.  He  would  have  had  to  pay 
for  the  value  of  the  timber  in  the  form  in  which  it  was 
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found  in  his  hands ;  and,  although  appellant  innocently  as- 
sisted him  in  converting  the  timber  to  his  own  use,  it 
stands  in  his  shoes  so  far  as  liability  to  the  appellees  is 
concerned.  McKinnis  v.  Little  Rock,  Miss.  River  &  Texas 
Ry.  Co.,  4A  Ark.  210;  Central  Coal  &  Coke  Co.  v.  John 
Henry  Shoe  Co.,  69  Ark.  302;  U.  S.  v.  Flint  Lumber  Co., 
87  Ark.  80;  NashvUle  Lumber  Co.  v.  Barefieldy  93  Ark. 
353. 

Without  discussing  the  evidence  in  detail,  it  suflSces 
to  say  that  a  preponderance  thereof  sustains  the  finding 
of  the  chancellor  to  the  effect  that  stave  bolts  of  the  char- 
acter of  those  in  controversy,  at  the  time  of  the  purchase, 
were  worth  $12  per  cord,  and  even  more,  on  the  market 
at  Warren  where  appellant's  plant  was  located,  after  de- 
ducting the  cost  of  transporting  the  same  to  such  market. 

The  decree  is  therefore  correct,  and  it  is,  in  all  things, 
affirmed. 


HoRNOR  V.  New  South  Oil  Mill. 
Opinion  delivered  October  22, 1917. 

1.  Corporations — ^duty  of  directors. — ^A  corporation  can  only  act 
by  its  agents,  and  its  directors  are  the  governing  body  of  the 
corporation;  they  stand  in  a  fidiciary  relation  to  it  and  its 
stockholders;  they  owe  the  duty  of  the  utmost  good  faith  towards 
the  corporation  and  stockholders. 

2.  Corporations — insolvency— purchase  of  cu^m s  ry  dirbctor. — 
A  director  of  an  insolvent  corporation  can  not  purchase  out- 
standing claims  against  it  for  his  own  benefit,  and  hold  the  same 
for  their  full  value;  such  a  purchase  will  be  deemed  to  have  been 
made  for  the  benefit  of  the  corporation. 

3.  Fraud — proof. — ^Where  fraud  is  alleged,  it  is  the  duty  of  the  court 
to  carefully  look  into  every  circumstance  connected  with  the 
transaction. 

Appeal  from  Jefferson  Chancery  Court;  John  M. 
Elliott,  Chancellor ;  affirmed. 

Coleman  <&  Gantt  and  Bevens  &  Mundt,  for  appel- 
lants. 
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1.  The  evidence  shows  that  E.  S.  Beady  was  inter- 
ested in  the  New  South  Oil  Mill ;  that  he  was  at  the  same 
time  director  and  special  committeeman  for  the  stock- 
holders of  the  Valley  Oil  Company,  a  trustee  for  the  Val- 
ley Oil  Company  and  its  stockholders— and  that  as  such 
trustee  he  is  forbidden  by  law  to  speculate  with  the  trust 
property  in  the  name  of  £(.  partnership  in  which  he  was 
interested,  or  in  his  own  name.  83  S.  W.  599;  14  Pac. 
545;  40  N.  E.  362;  84  N.  Y.  190;  121  N.  Y.  107;  24  N.  E. 
13;  42  Pac.  439;  Cook  on  Stock  &  Corp.  Law,  §  660;  63 
Pac.  1011;  77 /d.  613. 

Directors  are  not  only  trustees  in  relation  to  the  cor- 
porate entity  and  property  but  in  many  respects  trustees 
of  the  corporate  shareholders.  48  Klan.  672;  29  Pac. 
1063;  42  N.  J.  Eq.  431;  7  Atl.  842;  69  Kan.  498;  105  Am. 
St.  178;  66  L.  R.  A.  261;  5  Id.  361;  145  Fed.  103;  118  Ga. 
362;  21  Wall.  (U.  S.)  616;  2  Thomp.  on  Corp.,  §  1218;  2 
Pom.  Eq.,  §  1090;  109  Ark.  590;  2  Thomp.  on  Corp.,  §  § 
1216,  1221,  1238,  1244-6;  2  Grant's  Cases,  125;  10  Cyc. 
799,791. 

2.  Third  persons  dealing  with  trust  property,  with 
notice  are  bound  by  the  rule.  39  Cyc.  548,  550-2 ;  80  Ark. 
249 ;  91  Id.  147 ;  109  Id.  590 ;  107  Id.  424 ;  111  Id.  62 ;  35  Id. 
314. 

3.  The  claims  should  have  been  allowed  at  their  cost 
price  only,  and  this  court  should  so  order. 

Bridges,  Wooldridge  <&  Wooldridge,  for  appellee. 

1.  Beady  did  not  purchase  for  himself  nor  was  he 
financiaUy  interested  in  the  New  South  Oil  MilL  He  only 
acted  as  the  messenger  for  the  latter,  who  were  the  real 
purchasers. 

2.  He  acted  in  good  faith  and  violated  no  duty  he 
owed  the  Valley  Oil  Company.  The  authorities  cited  do 
not  apply.  Ready  did  not  benefit  personally  by  the  pur- 
chase. Appellante  have  failed  to  show  lack  of  good  faith 
or  fraud  on  the  part  of  Ready  or  the  New  South  Oil  Com- 
pany.   99  Ark.  45 ;  108  Id.  415. 
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3.  The  claims  purchased  were  not  **  trust  prop- 
erty. ' '  59  Ark.  562 ;  107  Id.  118. 

4.  The  findings  of  the  chancellor  should  be  sus- 
tained. 112  Ark.  607. 

HAET,  J.  On  July  10,  1916,  E.  S.  Ready  instituted 
this  action  in  the  chancery  court  against  the  Valley  Oil 
Company,  alleging  that  it  was  an  insolvent  corporation 
and  praying  for  its  dissolution  and  the  settlement  of  its 
affairs.  A  receiver  was  appointed  and  its  property  was 
sold  for  enough  to  pay  its  debts  in  full. 

Among  the  claims  presented  to  the  court  for  allow- 
ance was  a  claim  for  $29,700  filed  by  the  New  South  Oil 
Mill,  a  copartnership. 

E.  C.  Homor,  S.  S.  Faulkner  and  T.  H.  Faulkner, 
stockholders  in  the  Valley  Oil  Company,  filed  exceptions 
to  the  allowance  of  the  claim,  and  for  grounds  stated  that 
E.  S.  Ready  was  an  oflScer  and  stockholder  in  the  Valley 
Oil  Company  and  that  he  had  purchased  the  claims  of 
four  creditors  aggregating  $29,700,  at  thirty-three  and 
one-third  cents  on  the  dollar  and  that  they  were  trans- 
ferred to  the  New  South  Oil  Mill  for  himself.  Their  con- 
tention was  thal;^  said  claims  should  only  be  allowed  for 
the  price  actually  paid  the  creditors  for  them. 

The  chancery  court  allowed  the  claims  in  full  with 
interest  and  Homor  and  others  have  prosecuted  this  ap- 
peal from  that  decree. 

The  facts  upon  which  the  decree  was  based  are  as 
follows : 

The  Valley  Oil  Company  was  a  domestic  corpora- 
tion doing  business  at  Pine  Bluff,  Arkansas,  with  an  au- 
thorized capital  stod:  of  $83,000,  which  was  divided  into 
830  shares  of  the  par  value  of  $100  each.  The  stockhold- 
ers and  the  amount  of  stock  owned  by  them  in  the  com- 
pany are  as  follows : 

E.   C.  Homor $19,000 

Geo.  W.  Willey 13,000 

A.  H.  D.  Perkins 10,000 

W.  A.  Short.. 10,000 
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T.  H.  Faulkner... $  4,000 

S.  S.  Faulkner 4,000 

Leon  Berton 3,000 

John  Meyers 1,000 

E.  S.  Ready 19,000 

Perkins,  Ready,  Homor  and  S.  S.  Faulkner,  were 
directors  of  the  corporation.  Perkins  was  president  and 
manager  and  Ready  was  vice  president  of  the  corpora- 
tion. In  1915  the  corporation  owed  debts  to  the  amount 
of  between  fifty-seven  and  fifty-eight  thousand  dollars. 
Of  these  debts  twenty-nine  thousand  seven  hundred  dol- 
lars were  owed  to  creditors  who  were  not  secured.  Hor- 
nor,  Perkins  and  Willey  endorsed  the  notes  of  the  cor- 
poration for  the  balance  of  its  indebtedness.  In  1915  all 
these  endorsers  were  insolvent  except  Ready.  The  offi- 
cers and  stockholders  of  the  corporation  regarded  it  as 
being  in  an  insolvent  condition,  and  in  the  fall  of  1915, 
held  a  meeting  at  which  the  creditors  of  the  corporation 
were  present.  An  effort  was  made  to  get  the  unsecured 
creditors  to  take  hold  of  the  oil  mill  and  run  it  until  they 
had  made  sufficient  profit  to  pay  themselves.  The  cred- 
itors declined  to  do  this.  An  offer  was  then  made  to  buy 
the  claims  of  the  unsecured  creditors  at  a  discount  but 
the  creditors  refused  to  take  less  than  seventy -five  cents 
on  the  dollar.  This  offer  was  refused  by  the  stockhold- 
ers of  the  corporation.  In  1916  a  committee,  of  which 
Ready  was  a  member,  was  appointed  to  formulate  a  letter 
and  send  to  the  unsecured  creditors  offering  thirty-three 
and  one-third  cents  on  a  dollar  for  their  claims.  The 
draft  of  this  letter  was  prepared  by  Ready  and  submitted 
to  Perkins,  the  president  of  the  corporation.  Perkins 
sent  the  letter  to  the  creditors  and  they  replied  by  refus- 
ing the  offer.  Perkins  was  asked  to  resign  because  the 
company  was  insolvent  and  unable  to  pay  him  any  salary. 
Perkins  sent  in  his  resignation,  which  was  accepted  on 
July  6, 1916. 

As  above  stated,  the  present  suit  was  filed  on  July 
10, 1916.  About  the  middle  of  June,  1916,  the  New  South 
Oil  Mill,  a  partnership  composed  of  R.  T.  Doughtie  and 
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Mrs.  Beady,  the  wife  of  E.  S.  Ready,  began  negotiations 
looking  to  the  purchase  of  these  unsecured  claims.  E.  S. 
Beady  acted  as  agent  of  the  firm  and  secured  the  assign- 
ment of  the  claims  of  four  creditors  aggregating  in 
amount  twenty-nine  thousand  and  seven  hundred  dollars 
to  the  New  South  Oil  Mill.  The  creditors  were  paid  by  a 
check  of  the  firm  signed  by  B.  T.  Doughtie  and  counter- 
signed by  E.  S.  Beady.  Beady  met  the  creditors  in  the 
city  of  New  York  in  June,  1916,  and  there  made  the  con- 
tract for  the  purchase  of  the  claims  at  thirty-three  and 
one-third  cents  on  the  dollar,  cash.  When  he  returned 
home  the  checks  were  sent  in  to  the  creditors  at  once.  The 
New  South  Oil  Mill  was  the  successor  of  the  South  Oil 
Mill  Company,  which  was  a  corporation.  It  had  a  capi- 
tal stock  of  $50,000,  divided  into  two  thousand  shares  of 
stock,  of  which  Beady  owned  eleven  hundred  and  sixty- 
four.  In  the  fall  of  1912,  the  corporation  was  dissolved 
and  its  assets  turned  over  to  the  New  South  Oil  Mill,  a 
partnership  composed  of  B.  T.  Doughtie  and  Mrs.  E.  S. 
Beady.  Beady  gave  to  his  wife  his  interest  in  the  cor- 
poration. He  was  solvent  at  the  time  and  has  continued 
solvent  ever  since.  He  was  a  director  in  a  bank  in  the 
city  of  Helena  at  that  time.  The  bank  became  insolvent 
in  1913,  and  Beady  was  appointed  receiver  and  wound  up 
its  affairs. 

It  may  here  be  stated  that  it  is  the  contention  of  the 
stockholders  of  the  Valley  Oil  Company  that  Beady  pur- 
chased the  claims  in  question  for  himself  and  that  their 
transfer  to  the  New  South  Oil  Mill  was  colorable  merely. 
On  this  point  Doughtie,  being  called  by  the  appellants, 
testified  that  he  and  Mrs.  E.  S.  Beady  composed  the  firm 
of  the  New  South  Oil  Mill,  which  operated  an  oil  mill  at 
Helena,  Arkansas ;  that  E.  S.  Beady  had  no  interest  in 
said  firm ;  that  Beady  was  paid  the  sum  of  $300  per  month 
by  the  firm  to  act  in  an  advisory  capacity  merely,  but  that 
he,  Doughtie,  was  the  active  manager  of  the  firm;  that  all 
the  checks  of  the  firm  were  signed  by  himself  and  coun- 
tersigned by  E.  S.  Beady  or  by  Mrs.  E.  S.  Beady ;  that  the 
Valley  Oil  Mill  Company  became  indebted  to  his  firm  in 
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the  sum  of  $10,000  and  in  this  way  he  became  interested  in 
the  affairs  of  that  corporation ;  that  the  corporation  be- 
gan to  be  regarded  as  insolvent  in  the  spring  of  1915; 
that  differences  had  arisen  between  its  stockholders  and 
that  he  had  been  called  in  to  help  adjust  these  differences 
and  in  this  way  became  perfectly  familiar  with  the  affairs 
of  this  corporation;  that  he  knew  a  committee  had  been 
appointed  to  buy  in  the  claims  of  the  unsecured  creditors 
at  a  discount  and  that  their  negotiations  had  been  unsuc- 
cessful ;  that  about  the  middle  of  June,  1916,  he  first  con- 
ceived the  idea  of  buying  the^e  claims  for  his  firm  and  in 
this  way  help  to  protect  his  firm  in  its  own  claim ;  that  he 
mentioned  the  matter  to  Mr.  Ready  and  got  him  to  under- 
take the  negotiations  for  his  firm;  that  pursuant  to  his 
directions,  Mr.  Beady  went  to  New  York  City  and  met  the 
representatives  of  the  four  unsecured  creditors  whose 
claims  aggregated  the  sum  of  $29,700;  that  after  some 
discussion  of  the  matter,  they  agreed  to  take  thirty-three 
and  one-third  cents  on  the  dollar  for  their  claims  if  they 
should  be  paid  at  once  in  cash.  Ready  agreed  to  this  offer 
for  the  New  South  Oil  Mill,  and  as  soon  as  he  returned 
to  Helena,  checks  were  sent  to .  the  various  creditors 
signed  by  R.  T.  Doughtie  for  the  New  South  Oil  Mill  and 
countersigned  by  E.  S.  Ready  as  had  been  the  custom. 
Doughtie  stated  positively  that  he  first  formed  the  design 
of  buying  these  claims  at  a  discount  for  his  firm  and  so 
stated  to  .Ready.  He  stated  in  positive  language  that  the 
money  was  paid  by  his  firm  and  that  Ready  had  no  inter- 
est whatever  in  the  transaction  except  to  act  as  agent  for 
the  firm. 

E.  S.  Ready  was  also  called  as  a  witness  by  the  ap- 
pellants and  in  every  respect  corroborated  the  testimony 
of  R.  T.  Doughtie. 

It  was  agreed  that  at  the  sale  of  the  property  of  the 
Valley  Oil  Company  there  were  three  persons  bidding — 
E.  C.  Hornor  of  Helena,  Mr.  R.  T.  Doughtie,  represent- 
ing the  New  South  Oil  Mill,  and  Mr.  Leo  M.  Andrews  of 
Pine  Bluff.  All  three  bidders  engaged  in  bidding  until 
the  sum  of  $50,000  was  bid,  but  Mr.  E.  C.  Hornor  there- 
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after  dropped  out  and  bidding  was  thereafter  increased 
from  time  to  time  by  the  other  two  bidders  until  the  New 
South  Oil  Mill  bid  $66,450.  Thereupon  Leo  M.  Andrews 
bid  $66,500,  which  was  the  last  and  best  bid,  and  the  prop- 
erty was  struck  off  and  sold  to  him  for  that  amount. 

E.  S.  Homor  and  T.  H.  Faulkner  testified  that  they 
were  on  the  committee  to  purchase  the  creditors'  claims 
at  a  discount  and  stated  that  after  the  committee  had  quit 
acting  as  a  committee  that  they  were  endeavoring  to  buy 
in  the  unsecured  claims  for  forty  cents  on  the  dollar;  that 
they  intended  to  pay  the  money  themselves  and  buy  in  the 
claims  for  the  corporation. 

As  above  stated,  the  court  found  the  issues  in  favor 
of  the  New  South  Oil  Mill.  The  issue  was  the  fraudulent 
conduct  of  Ready  in  the  purchase  of  the  claims  of  the 
unsecured  creditors. 

(1)  A  corporation  can  only  act  by  agents  and  the 
directors  are  the  governing  body  of  the  corporation. 
They  stand  in  a  fiduciary  relation  to  the  corporation  and 
its  stockholders.  They  owe  the  duty  of  the  utmost  good 
faith  toward  the  corporation  and  toward  the  shareholders 
who  elect  them.    Nedry  v.  Voile,  109  Ark.  584. 

(2)  Beady  was  a  director  of  the  Valley  Oil  Com- 
pany, and  when  it  was  thought  to  be  in  an  insolvent  con- 
dition he  was  appointed  on  a  conmiittee  to  compromise 
its  debts  and  buy  in  the  claims  against  it  at  a  discount  if 
possible.  Under  these  circumstances  he  owed  to  the  cor- 
poration and  to  the  shareholders  the  duty  of  acting  in 
their  interest  and  for  their  benefit.  He  could  not  buy  up 
its  outstanding  debts  for  his  own  benefit,  knowing  the  cor- 
poration to  be  insolvent,  and  hold  the  debts  so  purchased 
for  their  full  amount. 

In  10  Cyc.  798,  it  is  said  that  beyond  question  a  direc- 
tor of  an  insolvent  corporation  will  not  be  allowed  to  buy 
up  its  debts  at  a  discount,  and  prove  them  against  the 
corporation  as  a  creditor  for  their  face  value. 

In  Thompson  on  Corporations,  Vol.  2  (2  ed.),  par. 
1238,  the  rule  is  stated  as  follows: 
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*^It  may  be  stated  as  a  general  rule  that  a  director 
will  not  be  permitted  to  purchase  claims  against  the  cor- 
poration, either  when  he  owes  to  it  the  duty  of  acting  in 
its  interests  and  for  its  benefit,  or  when,  knowing  the  cor- 
poration to  be  insolvent,  he  buys  such  claims  for  his  own 
benefit,  intending  thereby  to  get  an  advantage  over  the 
other  creditors  and  hold  the  claims  thus  purchased 
against  the  corporation  for  their  full  amount.  In  all  such 
cases  it  may  be  said  that  the  director  will  have  no  claim 
against  the  corporation  beyond  the  amount  actually  ex- 
pended by  him.  Thus  a  director  acting  as  a  special  com- 
mittee to  settle  certain  claims  against  the  corporation,  can 
not  claim  for  himself  the  benefit  of  reductions  secured  by 
him  in  the  adjustment  and  compromise  of  claims,  though 
purchased  by  him  with  his  own  funds. ' ' 

So  it  may  be  said  that  if  Ready  purchased  the  claims 
of  the  creditors  of  the  Valley  Oil  Company  for  himself, 
or  if  he  was  a  member  of  the  firm  in  whose  name  the 
claims  were  purchased,  or  if  he  was  financially  interested 
in  such  firm,  under  the  principles  of  law  above  cited, 
neither  he  nor  his  firm  could  reap  any  profit  from  the 
transaction,  but  the  purchase  would  be  considered  to  be 
made  for  the  benpfit  of  the  Valley  Oil  Company  and  its 
stockholders. 

(3)  In  testing  this  issue  of  fraud,  we  should,  of 
course,  thoroughly  sift  the  transaction  and  consider  it  in 
its  true  light.  All  the  attending  circumstances  which  in 
any  wise  tend  to  shed  light  upon  the  transaction  should 
be  closely  scrutinized  and  the  entire  field  explored  to  de- 
termine whether  or  not  the  purchase  was  fraudulent 
within  the  meaning  of  the  rule  just  announced.  At  the 
outset  it  may  be  well  to  remember  that  both  Doughtie  and 
Ready  were  called  as  witnesses  by  the  appellants.  They 
detailed  the  whole  transaction  without  any  hesitancy 
whatever,  and  there  was  no  material  discrepancy  in  their 
testimony.  Ready  organized  the  New  South  Oil  Mill 
Company  and  was  its  principal  stockholder.  Doughtie 
was  also  interested  in  that  corporation.  They  both  were 
men  of  considerable  experience  in  the  oil  mill  business. 
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In  the  fall  of  1912,  all  the  property  of  that  corporation 
was  turned  over  to  the  New  South  Oil  Mill,  a  partnership 
formed  for  that  purpose.  Doughtie  and  Mrs.  Ready  were 
members  of  the  firm.  Mrs.  Ready  acquired  her  interest 
by  gift  from  her  husband.  Mr.  Ready  was  solvent  at  the 
time  he  gave  the  property  to  her  and  has  been  solvent 
ever  since.  There  is  a  suggestion  that  he  was  director  in 
a  bank,  in  the  city  of  Helena,  which  failed  in  1913,  and 
that  he  gave  this  property  to  his  wife  in  order  to  escape 
liability  as  such  director.  Ready  was  appointed  receiver 
of  the  bank  when  it  failed  and  there  is  nothing  whatever 
in  the  record  to  show  that  his  conduct  as  director  of  that 
bank  had  been  such  as  to  cause  him  to  fear  that  he  might 
become  personally  liable  for  the  debts  of  the  bank.  So  it 
may  be  said  that  he  had  a  perfect  right  to  give  his  wife 
an  interest  in  the  firm  of  the  New  South  Oil  Mill.  It  is 
true  that  he  was  afterwards  paid  a  salary  to  act  in  an 
advisory  capacity  to  the  firm,  but  this  the  parties  had  a 
right  to  do.  Doughtie  was  the  active  manager  of  the  firm 
and  checks  given  by  the  firm  were  signed  by  Doughtie  and 
countersigned  by  Mr.  Ready  or  his  wife.  In  this  way 
both  members  of  the  firm  could  keep  a  check  on  each  other 
as  to  the  firm's  business. 

Under  these  circumstances,  we  think  the  New  South 
Oil  Mill  had  a  perfect  right  to  purchase  the  claims  of  the 
creditors  of  the  Valley  Oil  Company,  and  the  fact  that 
they  employed  Ready  to  conduct  the  transaction  for  them 
in  no  wise  made  the  transaction  fraudulent  as  far  as  the 
New  South  Oil  Mill  was  concerned.  We  are  not  con- 
cerned in  this  opinion  as  to  what  the  duty  of  Mr.  Ready 
towards  the  shareholders  in  the  Valley  Oil  Company 
should  have  been.  If  the  New  South  Oil  Mill  had  the 
legal  right  to  purchase  these  claims,  that  right  could  not 
be  defeated  because  the  firm  used  for  that  purpose  the 
services  of  a  director  of  the  Valley  Oil  Company  corpora- 
tion. This  was  not  the  case  of  a  contract  between  cor- 
porations with  interlocking  directors  or  with  a  corpora- 
tion where  the  director  acted  for  it  and  also  as  agent  for 
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the  other  contracting  party.  The  creditors  acted  for 
themselves  and  Ready  acted  for  the  New  South  Oil  Mill. 

The  question  in  the  case  which  has  given  us  the  most 
concern  is  as  to  whether  or  not  Ready  in  reality  pur- 
chased the  claims  for  himself  in  the  name  of  the  New 
South  Oil  Mill.  If  Ready  was  the  real  purchaser  of  the 
claims  and  the  New  South  Oil  Mill  was  merely  used  by 
him  to  conceal  his  interest  in  the  transaction,  such  course 
was  fraudulent  within  the  rule  above  stated  because  of 
the  confidential  relation  which  existed  by  reason  of  Ready 
being  director  in  the  Valley  Oil  Company  or  which  was 
created  by  him  becoming  a  member  of  the  committee  ap- 
pointed by  the  stockholders  to  purchase  the  claims  of 
creditors  for  their  benefit.  Upon  this  issue  we  may  con- 
sider any  circumstances  from  which  an  inference  of  fraud 
was  natural. 

Counsel  for  appellant  point  to  the  fact  that  the  Val- 
ley Oil  Company  was  thought  to  be  in  an  insolvent  condi- 
tion and  Ready  was  one  of  its  directors  and  actively  par- 
ticipated in  the  management  of  its  affairs;  that  he  had 
been  appointed  on  a  committee  for  the  purpose  of  com- 
promising the  debts  of  the  corporation  or  buying  in  the 
claims  of  creditors  at  a  discount ;  that  he  without  notice 
to  the  other  creditors  or  to  any  of  the  shareholders  of 
the  company  went  to  the  city  of  New  York  for  the  purpose 
of  buying  in  these  claims  at  a  heavy  discount  ostensibly 
for  a  firm  in  which  his  wife  owned  a  one-half  interest. 
These  were  all  cogent  circumstances  tending  to  show  the 
want  of  good  faith  in  Ready  towards  his  fellow-share- 
holders, but  the  legal  inferences  of  fraud  which  might  be 
drawn  therefrom  were  overcome  by  the  positive  testi- 
mony of  Doughtie  and  Ready. 

Doughtie  testified  that  his  firm  was  a  creditor  of  the 
Valley  Oil  Company ;  that  differences  had  arisen  between 
the  shareholders  of  that  company  and  that  he  had  been 
called  in  to  adjust  these  differences;  that  in  this  way  he 
became  perfectly  familiar  with  the  affairs  of  the  com- 
pany;  that  he  was  the  active  manager  of  his  firm  and  first 
formed  the  design  of  buying  in  these  claims  for  his  firm. 
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He  stated  positively  that  he  asked  Mr.  Ready  to  act  f oi^ 
his  firm  in  the  transaction;  that  Ready  did  act  for  the 
firm,  that  the  amount  paid,  viz.,  thirty-three  and  one-third 
cents  on  the  dollar,  was  actually  paid  by  his  firm.  He 
further  stated  that  Ready  had  no  financial  interest  what- 
ever in  the  transaction. 

Ready  was  also  called  to  the  stand  by  appellants,  and 
in  every  respect  corroborated  the  testimony  of  Doughtie. 
They  both  had  been  men  of  recognized  good  standing  in 
the  business  world,  and  there  is  nothing  to  impeach  their 
testimony  except  the  circumstances  under  which  the  pur- 
chase in  question  was  made.  The  record  shows  that 
Doughtie  was  an  active  bidder  when  the  assets  of  the  cor- 
poration were  sold  and  that  his  activity  in  that  regard 
was  the  cause  of  the  assets  being  sold  for  an  amount  suffi- 
cient to  pay  all  the  claims  against  the  corporation. 

The  issue  of  fraud  thus  raised  by  the  conflicting  evi- 
dence was  determined  by  the  chancellor  in  favor  of  the 
New  South  Oil  Mill,  and  after  a  careful  consideration  of 
the  whole  record,  we  are  of  the  opinion  that  his  finding  is 
not  against  the  preponderance  of  the  evidence.  There- 
fore, under  the  settled  rules  of  this  court,  the  decree  will 
be  aflSrmed. 


Peters  v.  Pbince. 
Opinion  delivered  October  22, 1917. 

Rescission  op  contracts — fraud  and  false  representations.-'-Ap- 
peUant  was  indebted  to  appellee  on  an  open  account  and  gave  his 
note  therefor.  Later  appellant  represented  himself  to  appellee, 
as  insolvent,  and  induced  appellee  to  exchange  his  (appellant's) 
note  for  other  notes,  which  appellant  indorsed  without  recourse. 
It  appeared  that  these  latter  notes  were  worthless;  the  testi- 
mony was  conflicting  as  to  whether  appellant  was  insolvent  at 
the  time  of  the  exchange,  but,  held,  the  judgment  of  the  chancellor, 
setting  aside  the  exchange  of  notes,  and  rendering  judgment 
against  appellant,  would  not  be  disturbed  on  appeaL 

Appeal  from  Crawford  Chancery  Court;    Wm.  .A 
Falconer,  Chancellor;  affirmed. 
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Edwin  Hiner,  for  appellant. 

1.  The  findings  of  the  court  are  not  supported  by 
the  evidence.  Appellant  acted  at  all  times  in  good  faith. 
He  attempted  to  tell  the  true  condition  of  affairs.  His 
statements  to  be  fraudulent  must  have  been  made  with  the 
knowledge  that  same  were  fraudulent.    31  Ark.  170. 

Geo.  G.  Stockard,  for  appellee. 

1.  Appellant's  statements  were  false  and  the  court 
so  found.  The  findings  are  sustained  by  the  evidence.  87 
Ark.  593 ;  99  Id.  428 ;  83  Id.  524 ;  98  Id.  328 ;  97  Id.  438. 

2.  Peters'  testimony  as  to  his  insolvency  was  false. 
4  Words  &  Phr.  3647.  The  facts  were  peculiarly  within 
appellant's  knowledge. 

HART,  J.  F.  E.  Prince  instituted  this  action  in  the 
chancery  court  against  G.  W.  Peters  for  the  purpose  of 
annulling  and  setting  aside  a  certain  contract  made  by 
him  with  the  defendant  which  he  alleged  was  procured  by 
the  false  and  fraudulent  representations  of  the  defendant. 

During  the  years  1914  and  1915,  F.  E.  Prince  was  a 
manufacturer  of  crates  and  baskets  at  Pittsburg,  Texas, 
and  G.  W.  Peters  was  a  merchant  at  Mountainburg,  Ark- 
ansas. On  September  15,  1914,  Peters  was  indebted  to 
Prince  for  merchandise  on  open  account  in  the  sum  of 
$733.45  and  executed  his  note  therefor  payable  on  the 
15th  day  of  March,  1915. 

On  March  5,  1915,  Prince  wrote  Peters  reminding 
him  that  his  note  would  be  due  on  the  15th  inst.,  and  ask- 
ing him  if  he  would  be  able  to  pay  it.  On  March  8,  1915, 
Peters  answered  this  letter,  and  wrote  Prince  that  he 
would  be  unable  to  pay  the  note  when  it  became  due.  The 
letter  gives  in  detail  his  reasons  for  being  unable  to  pay 
the  note,  but  on  account  of  its  length  it  would  unduly  ex- 
tend this  statement  of  facts  to  set  it  out  in  full.  In  sub- 
stance Peters  wrote  Prince  that  there  was  no  chance  on 
earth  for  him  to  pay  his  note ;  that  his  stock  of  goods  was 
about  out  and  that  all  of  his  property,  except  some  notes 
and  accounts  for  some  merchandise,  was  tied  up  for  all 
that  it  was  worth ;  that  he  owed  other  debts  for  merchan- 
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dise  that  were  not  secured  but  that  he  wanted  to  give 
Prince  the  first  chance.  He  proposed  that  he  would  turn 
over  to  Prince  $800  in  amount  of  notes  taken  from  his 
customers,  all  dated  January  1,  1915,  and  due  November 
1,  1915.  He  stated  that  the  makers  of  these  notes  were 
all  living  in  the  county  and  that  the  notes  were  good  live 
paper;  that  he  further  stated  that  these  were  the  best 
notes  that  he  had  and  that  he  wanted  to  give  Prince  first 
choice  of  his  customers'  notes  on  hand.  Prince  replied 
that  he  thought  Peters  was  taking  too  gloomy  a  view  of 
the  situation,  that  he  would  soon  get  on  his  feet  again. 
He  reminded  him  that  the  past  year  had  been  a  hard  one 
on  all  kinds  of  business.  He  suggested  that  the  notes  be 
sent  to  a  bank  at  Pittsburg,  Texas,  and  that  the  bank 
would  endeavor  to  collect  the  notes  and  remit  the  balance, 
after  paying  Prince's  debt  to  Peters.  On  March  12, 1915, 
Peters  answered  this  letter.  He  reaflSrmed  what  he  had 
stated  in  his  first  letter,  and  declined  to  send  the  notes  on 
the  terms  stated  in  Prince's  letter  of  the  8th  inst.  He 
reminded  Prince  that  others  were  offering  to  take  the 
notes  but  that  he  wanted  to  pay  Prince  first.  He  offered 
to  endorse  the  notes  in  question  without  recourse  and  ex- 
change them  for  his  own  note.  Prince  then  accepted  this 
offer  and  notes  to  the  amount  of  $800.83  principal,  with 
the  accrued  interest,  were  endorsed  by  Peters  to  Prince 
without  recourse  and  forwarded  to  the  latter.  Prince  in 
return  sent  Peters'  note  to  him.  Prince  was  not  person- 
ally acquainted  with  either  Peters  or  the  makers  of  the 
notes  which  Peters  endorsed  to  him.  When  the  notes  be- 
came due  Prince  sent  them  to  Mountainburg  for  collec- 
tion and  ascertained  that  all  the  makers  were  insolvent 
and  that  nothing  could  be  collected  on  the  notes. 

L.  L.  Stokes  testified  that  he  was  cashier  of  the  bank 
at  Mountainburg  in  March  and  April,  1915,  and  that  it 
was  a  part  of  his  duties  to  inform  himself  as  to  the  finan- 
cial standing  of  the  people  in  and  around  Mountainburg ; 
that  he  had  known  G.  W.  Peters  about  twenty  years ;  that 
he  personally  considered  Peters  solvent  during  the  whole 
of  the  year  1915,  and  since  that  time ;  that  he  owned  prop- 
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erty  at  Mountainbnrg  worth  five  or  six  thousand  dollars 
and  that  he  had  several  farms  near  Mountainburg  and 
Lancaster  in  1915.  He  was  asked  about  the  solvency  of 
the  makers  of  the  notes  which  Peters  had  transferred  to 
Prince  and  testified  that  each  of  them  was  insolvent  on 
the  1st  day  of  January,  1915,  and  had  remained  so  ever 
since. 

E.  Morris,  who  succeeded  Stokes  as  cashier  of  the 
bank  at  Mountainburg,  testified  that  he  knew  personally 
the  makers  of  these  notes,  and  that  each  of  them  was  in- 
solvent prior  to  1915,  and  had  remained  insolvent  during 
1915,  and  ever  since  that  time;  that  Peters  was  solvent 
during  the  whole  of  1915,  and  had  continued  to  be  solvent 
ever  since. 

Prince  testified  that  he  was  unacquainted  with  Peters 
and  with  the  parties  whose  notes  he  received  from  Peters ; 
that  he  had  never  been  to  Mountainburg  and  relied  wholly 
upon  the  representations  made  by  Peters  in  exchanging 
Peters'  note  for  the  notes  of  his  customers;  that  be  be- 
lieved from  the  statements  contained  in  Peters'  letters 
that  he  was  absolutely  insolvent  and  that  he  must  act 
quickly  if  he  wished  to  make  the  exchange ;  that  he  was 
not  acquainted  with  any  one  in  Mountainburg  to  whom  he 
might  have  made  inquiries  as  to  the  truth  of  the  repre- 
sentations made  by  Peters  and  felt  from  his  prior  deal- 
ings with  Peters  he  could  rely  upon  the  statements  made 
by  him. 

On  the  other  hand,  it  was  shown  by  two  witnesses 
that  Peters  was  generally  regarded  to  be  in  an  insolvent 
condition  in  1915.  Peters  himself  testified  that  he  re- 
garded himself  to  be  in  an  insolvent  condition  and  thought 
the  notes  he  had  transferred  to  Prince  were  as  collectable 
as  his  own  paper  could  be.  He  denied  that  he  had  misrep- 
resented his  condition  in  any  way  to  Prince. 

The  chancellor  found  that  Prince  was  induced  by  the 
fraudulent  misrepresentations  of  Peters  to  exchange  the 
latter's  note  for  $773.45,  for  the  notes  of  customers  to  the 
amount  of  $800.83,  and  the  accrued  interest;  that  Peters 
was  solvent  at  the  time  of  the  exchange  of  the  notes  and 
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the  makers  of  the  notes  exchanged  by  him  for  his  own 
notes  were  insolvent.  Judgment  was  rendered  in  favor 
of  Prince  against  Peters  for  the  amount  of  $773.45  and 
the  accrued  interest.    Peters  has  appealed. 

It  is  now  strongly  insisted  that  the  findings  of  facts 
made  by  the  chancellor  are  against  the  preponderance  of 
the  evidence,  but  we  do  not  agree  with  counsel  in  this 
contention.  It  will  be  remembered  that  Prince  had  never 
been  to  Mountainburg  and  was  not  personally  acquainted 
with  any  one  there.  The  solvency  of  Peters  and  the  in- 
solvency of  his  customers  from  whom  he  had  secured 
notes  for  the  amounts  which  they  owed  him  were  facts 
peculiarly  within  his  own  knowledge  and  under  the  cir- 
cumstances of  this  case  Prince  had  a  right  to  rely  upon 
his  statements  in  this  regard.  He  knew  whether  he  was 
solvent  or  not  and  should  be  bound  by  the  representations 
he  made  to  Prince  in  that  regard.  He  also  knew  about 
the  financial  condition  of  his  customers  and  is  bound  by 
the  statements  he  made  concerning  their  solvency.  PrincSe 
lived  several  hundred  miles  away  and  was  unacquainted 
with  any  of  the  parties  and  had  been  selling  Peters  mer- 
chandise for  the  past  two  years.  Their  business  dealings 
had  been  satisfactory  and  Prince  had  a  right  to  rely  upon 
his  statements  in  the  matter.  It  appears  from  the  testi- 
mony of  the  two  men  that  had  been  cashiers  of  the  Bank 
of  Mountainburg  that  Peters  was  solvent  at  the  time  he 
made  the  repi'esentations  to  Prince  and  had  so  continued 
ever  since.  It  is  clearly  apparent  from  their  testimony 
that  the  customers'  notes  could  not  be  realized  upon  and 
that. Peters  knew  this  fact  when  he  traded  the  notes  to 
Prince.  It  is  true  the  above  testimony  was  contradicted 
by  Peters  and  to  a  slight  extent  by  two  witnesses  for  him, 
but  a  careful  consideration  of  the  whole  testimony  leads 
us  to  the  conclusion  that  the  chancellor  did  not  err  in  find- 
ing in  favor  of  the  plaintiff.  It  can  not  be  said  that  his 
finding  is  against  the  preponderance  of  the  evidence. 

TTieref  ore,  the  decree  wUl  be  affirmed. 
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DoAN  V.  Bush,  Bbgeiveb  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company. 

Opinion  delivered  October  29, 1917. 

Res  adjudicata — dismissal  by  consent. — ^A  judgment  dismissing  an 
action,  and  entered  upon  the  records,  pursuant  to  an  agreement 
of  the  parties,  that  the  cause  be  dismissed,  has  the  legal  effect 
of  an  adjustment  of  the  merits  of  the  controversy,  and  will  con- 
stitute a  bar  to  a  subsequent  action. 

Appeal  from  Pope  Circuit  Court;  A.  B.  Priddy, 
Judge ;  aflSrmed. 

U.  L.  Meade,  for  appellant. 

1.  A  dismissal  of  a  case,  other  than  upon  its  merits, 
is  in  effect  a  dismissal  without  prejudice  to  a  future  ac- 
tion. Kirby  &  Castle's  Digest,  §  §  7606,  6011;  121  Ark. 
454;  69  Id.  431;  47  Id.  120,  125;  35  Id.  62;  36  Id.  389;  47 
Id.  387 ;  140  Fed.  385 ;  5  Am.  &  E.  Ann.  Cas.  314 ;  46  Wash. 
79;  13  A.  &  E.  Ann.  Cas.  653;  9  Id.  341.  It  was  error  to 
stistain  the  plea  of  former  adjudication. 

Thos.  B.  Pryor  and  W.  P.  Strait,  for  appellee. 

The  dismissal  of  the  former  suit  is  a  complete  bar 
and  a  final  disposition  of  the  case.  Kirby 's  Digest,  ^ 
6167;  2  Black  on  Judgm.,  §  706;  2  Dana  (Ky.)  395;  10  B. 
Mon.  (Ky.)  257 ;  52  Am.  Dec.  541 ;  47  Cal.  542 ;  14  Col.  291 ; 
23  Pac.  322;  28  la.  388;  9  R.  C.  L.  209,  211;  50  Ark.  162; 
45  L.  R.  A.  (N.  S.)  266;  79  Va.  333;  120  U.  S.  89;  49  W. 
Va.  520;  78  Va.  602;  9  R.  C.  L.  210;  17  L.  R.  A.  (N.  S.) 
280;  23  Cyc.  729,  1133-5,  1145;  80  Ark.  85;  107  Id.  41;  44 
Id.  317. 

McCULLOCH,  C.  J.  Appellant  instituted  this  ac- 
tion in  the  circuit  court  of  Pope  CoUnty  against  the  re- 
ceiver of  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  to  recover  damages  on  account  of  personal 
injuries  alleged  to  have  been  inflicted  by  the  negligence  of 
appellee's  servants.  There  was  a  plea  of  former  adjudi- 
cation based  upon  a  judgment  of  the  circuit  court  of  Gar- 
land County  in  a  case  involving  the  same  cause  of  action, 
which  said  judgment  is  in  the  following  language : 
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**Now  on  this  day  this  cause  comes  on  to  be  heard, 
comes  the  plaintiff  in  her  own  proper  person  and  by  her 
attorney,  U.  L.  Meade,  Esq.,  comes  the  defendant  by  its 
attorney,  W.  R.  Donham,  E«q.,  and  by  consent  of  the  par- 
ties and  leave  of  the  court  this  cause  is  dismissed  at  the 
cost  of  defendant. 

**It  is  therefore  ordered  and  adjudged  by  the  court 
that  the  plaintiff,  Sarah  E.  Doan,  do  have  and  recover  of 
and  from  the  defendant,  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  all  her  costs  in  this  suit  by 
her  laid  out  and  expended." 

The  statutes  of  this  State  contain  the  following  pro- 
visions with  reference  to  the  dismissal  of  an  action  with- 
out prejudice : 

*' An  action  may  be  dismissed  without  prejudice  to  a 
future  action: 

First.  By  the  plaintiff  before  the  final  submission  of 
the  case  to  the  jury,  or  to  the  court,  where  the  trial  is  by 
the  court. 

Second.  By  the  court  where  the  plaintiff  fails  to  ap- 
pear on  the  trial.''    Kirby's  Digest,  §  6167. 

There  is  a  conflict  in  the  authorities  as  to  the  effect 
of  the  dismissal  of  an  action  by  agreement,  but  the  rule 
seems  to  us  to  be  established  by  the  weight  of  authority 
that  *'a  judgment  of  dismissal  entered  in  pursuance  of 
an  agreement  of  the  parties  has  the  legal  effect  of  an  ad- 
justment of  the  merits  of  the  controversy,  which  consti- 
tutes a  bar  to  a  subsequent  action."  9  R.  C.  L.  211.  The 
leading  case  on  that  side  of  the  question  is  The  Bank  v. 
Hopkins,  2  Dana  395,  where  the  court  said : 

**It  has  been  frequently  decided  by  this  court,  that 
the  legal  deduction  from  a  judgment  dismissing  a  suit 
'agreed,'  is,  that  the  parties  had,  by  their  agreement,  ad- 
justed the  subject-matter  of  controversy  in  that  suit ;  and 
the  legal  effect  of  such  a  judgment  is,  therefore,  that  it 
will  operate  as  a  bar  to  any  other  suit  between  the  same 
parties,  on  the  identical  cause  of  action  thus  adjusted  by 
the  parties,  and  merged  in  the  judgment  thereon  ren- 
dered, at  their  instance,  and  in  consequence  of  their  agree- 
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ment.  If ,  in  such  a  case,  the  original  cause  of  action  has 
not  been  actually  extinguished  by  payment,  or  other  ac- 
tual satisfaction,  but  was  only  transformed,  by  the  agree- 
ment of  the  parties,  into  a  new  cause  of  action,  the  rem- 
edy must  be  on  the  latter,  and  can  not  be  maintained  on 
the  former  and  extinguished  cause  of  action." 

The  same  court  in  the  later  case  of  Jarboe  v.  Smith, 
10  B.  Mon.  257,  said:  ''The  legal  effect  of  an  order  dis- 
missing a  suit  agreed  is,  to  bar  any  other  suit  between 
the  same  parties,  on  the  original  cause  of  action  thus  ad- 
justed by  them.'^ 

The  Virginia  Court  of  Appeals,  speaking  on  the  same 
subject,  said :  ' '  The  court  is  of  the  opinion  that  the  judg- 
ment of  a  court  of  competent  jurisdiction,  dismissing  a 
suit  agreed,  upon  the  ground  that  it  had  been  agreed  by 
the  parties,  is  a  final  determination,  as  to  those  parties,  of 
the  matters  litigated  in  that  suit.  It  is  virtually  an  ac- 
knowledgment by  the  plaintiff  in  open  court,  as  in  re 
traxit,  that  the  plaintiff  has  no  cause  of  action,  or  rather 
no  further  cause  of  action.  It  is  not  merely  an  abandon- 
ment of  his  suit  by  the  plaintiff,  as  in  a  nonsuit ;  it  is  the 
concurrent  action  of  both  parties.  It  is  a  representation 
by  the  plaintiff  to  the  court  that  the"  suit  has  been  agreed, 
which  is  assented  to  by  the  defendant ;  and  thereupon  the 
suit  is  dismissed  agreed  by  the  judgment  of  the  court, 
without  costs  to  either  party.  To  say  that  a  suit  is  agreed 
by  the  parties  is,  in  effect,  to  say  that  the  cause  of  the 
suit  has  been  agreed.  It  is  a  declaration  of  record  sanc- 
tioned by  the  judgment  of  the  court,  that  the  cause  of 
action  has  been  adjusted  by  the  parties  themselves,  in 
their  own  way,  and  that  the  suit  is  dismissed  agreed." 
Hoover  v.  Mitchell,  25  Grat.  387.  To  the  same  effect  see 
Merritt  v.  Campbell,  47  Cal.  542;  Ford  v.  Roberts,  14  CoL 
291;  Phillpotts  v.  Blasdel,  10  Nev.  19.  Mr.  Black  in  his 
Work  on  Judgments,  also  states  that  to  be  the  sound  rule. 
2  Black  on  Judgments,  §  706. 

There  are,  however,  well  considered  opinions  to  the 
contrary,  notably  the  opinion  of  Chief  Justice  Winslow  in 
Bishop  V.  McGillis,  82  Wis.  120,  and  also  the  opinion  of 
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the  Supreme  Court  of  the  United  States  in  the  case  of 
Haldemcm  v.  United  States,  91  U.  S.  584.  See  also  State 
Medical  Board  v.  Stewart,  46  Wash.  79,  89  Pac.  475;  St. 
Joseph  (B  Elkhart  Power  Co.  v.  Graham,  165  Ind.  16. 

We  believe  it  is  sounder  to  eay  that  where  parties 
agree  to  a  dismissal  of  a  cause,  such  an  agreement  en- 
tered upon  the  record  as  the  judgment  of  the  court  ought 
to  be  treated  as  a  final  disposition  of  the  cause  of  action. 
A  judgment  of  that  kind  does  not  fall  within  the  terms  of 
our  statute  which  provides  that  the  dismissal  of  an  action 
either  by  the  plaintiff  or  by  the  court  shall  be  without 
prejudice  to  a  future  action.  Any  other  view  of  the  mat- 
ter would  give  no  effect  whatever  to  the  agreement  of  the 
parties  and  would  treat  the  judgment  of  dismissal  merely 
as  a  voluntary  act  of  the  plaintiff. 

We  are  of  the  opinion,  therefore,  that  the  trial  court 
was  correct  in  sustaining  the  plea  of  former  adjudication. 

AflBrmed. 


Bush,  RECEivrEB  St.  Louis,  Ibon  Mountain  &  Southern 
Railway  Company  v.  Beason. 

Opinion  delivered  October  29, 1917. 

CARBIEBS — ^DAMAGE    TO    ntEIGHT — DEAD    HEAD    FREIGHT. — ^A    Carrier    is 

liable  in  damagres  for  ordinary  negligence  causing  an  injury  to  a 
mule  shipped  by  an  employee,  dead  head,  the  mule  to  be  used  by 
the  employee  in  doing  work  for  the  carrier. 

Appeal  from  Hot  Spring  Circuit  Court;  W.  H. 
Evans,  Judge ;  afBrmed. 

E.  B.  Kinsworthy  and  W.  R.  Donham,  for  appellant. 

1.  The  verdict  is  contrary  to  the  law  and  the  evi- 
dence and  the  court  erred  in  not  directing  a  verdict  for 
defendant. 

The  appellant  is  not  liable,  because  (1)  the  carriage 
was  gratuitous,  (2)  the  injury  was  due  to  the  inherent 
vices  and  propensities  of  the  animals  shipped,  and  (3) 
appellee  could  not  abandon  the  mule  and  require  appel- 
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lant  to  pay  for  it.  The  court  erred  in  its  instructions.  5 
Cyc.  183,  186;  11  Ark.  189;  23  Id.  61;  101  Id.  75;  103  Id. 
12;  22  Cyc.  1081-2;  46  Ark.  236;  83  Id.  87;  10  C.  J.  122-3. 

2.  The  carriage  was  gratuitous,  the  transportation 
free.  16  Mo.  216;  2  Story  (U.  S.)  16;  36  Am.  Rep.  501; 
6  Cyc.  365 ;  46  Am.  Dec.  393 ;  14  Ala.  249 ;  48  Am.  Dec.  97 ; 
67  Barb.  (N.  Y.)  513;  10  C.  J.  39,  45;  6  Bush,  572. 

3.  Where  one  is  damaged,  it  is  his  duty  to  arrest 
and  reduce  the  loss.  67  Ark.  112;  Ih.  371;  93  Id.  537;  13 
Cyc.  71-5. 

J.  C.  Ross,  for  appellee. 

1.  The  transportation  was  for  the  mutual  benefit  of 
both  parties.  Ordinary  and  not  merely  slight  care  was 
required.    61  Ark.  302,  307;  98  Id.  259.  - 

2.  Gross  negligence  was  proven.  2  Hutch,  on  Car. 
(3  ed.)  707. 

There  is  no  error  in  the  instructions  and  the  judg- 
ment should  be  affirmed. 

McCULLOCH,  C.  J.  The  plaintiff,  Johnson  Beason, 
instituted  this  action  against  the  receiver  of  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  to  recover 
the  value  of  a  mule  shipped  over  the  railroad  from  Mal- 
vern to  Dumas  while  the  road  was  being  operated  by  the 
receiver. 

It  is  alleged  in  the  complaint  that  plaintiff  was  em- 
ployed by  a  foreman  of  the  receiver  to  do  repair  work  on 
the  railroad,  and  that  the  mules  were  transported  by  rail 
to  the  place  where  the  work  was  to  be  done,  and  that  by 
reason  of  the  negligence  of  defendant  the  mule  was  in- 
jured so  that  it  became  worthless.  The  testimony  ad- 
duced by  plaintiff  tended  to  show  that  he  was  engaged 
with  a  lot  of  teams  in  doing  railroad  work;  that  he  was 
employed  by  a  foreman  to  go  to  Dumas,  or  near  that 
place,  with  his  teams  for  the  purpose  of  working  on  the 
railroad,  and  that  his  teams  were  shipped  to  Dumas  for 
that  purpose.  In  other  words,  that  his  teams  were 
shipped  free  of  charge,  or  '* dead-headed,"  as  expressed 
by  one  of  the  witnesses,  in  consideration  of  the  fact  that 
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he  was  under  contract  to  perform  repair  work  on  the 
railroad.  Other  stock  was  shipped  at  the  same  time,  some 
of  it  the  property  of  plaintiff,  and  some  of  it  the  property 
of  other  employees  who  were  going  to  the  same  place  to 
work,  and  the  evidence  also  tended  to  show  that  the  ship- 
ment of  stock  was  handled  very  roughly  by  the  trainmen, 
and  that  this  mule  was  injured  by  reason  of  such  TOugh 
handling. 

The  law  applicable  to  the  case  has  been  stated  by 
this  court  in  the  case  of  St.  L.  S.  W,  Railway  Co.  v.  Hen- 
son,  61  Ark.  302,  as  follows : 

*'If  the  property  of  plaintiff  was  carried  solely  for 
the  carrier's  benefit,  then  the  carrier  was  liable  for  slight 
negligence.  If  the  plaintiff  and  the  defendant  derived  a 
reciprocal  benefit  from  the  carriage,  the  defendant  carrier 
was  liable  for  ordinary  negligence ;  if  the  transportation 
was  exclusively  for  the  benefit  of  the  plaintiff,  then  the 
defendant  was  liable  for  gross  negligence." 

The  second  rule  stated  above  is  the  one  applicable  to 
the  present  case,  for  the  testimony  shows  that  the  ship- 
ment was  for  the  reciprocal  benefit  of  both  parties  to  the 
contract  of  carriage,  and  the  carrier,  therefore,  should  be 
held  to  ordinary  care  and  diligence  in  transporting  the 
stock.  The  instructions  given  by  the  court  were  too  fa- 
vorable to  the  defendant,  for  they  told  the  jury  that  the 
defendant  was  only  under  duty  to  exercise  **  slight  care 
to  avoid  injuring  the  mule,"  and  would  not  be  liable  un- 
less the  plaintiff  paid  a  consideration  for  the  transporta- 
tion. Notwithstanding  the  erroneous  instructions,  the 
jury  found  in  favor  of  the  plaintiff,  and  defendant  is  in 
no  position  to  complain.  The  evidence  is  suflBcient  to  sus- 
tain the  finding  of  the  jury  both  as  to  the  negligence  and 
the  extent  of  the  damages.  Witnesses  testified  that  the 
train  was  very  roughly  handled  and  that  this  mule  and 
others  in  the  car  were  thrown  down  by  reason  of  the  sud- 
den and  unusual  jerks  and  jars  of  the  train.  The  mule  in 
question  was  found  to  be  seriously  injured  when  unloaded 
from  the  train.  One  of  the  witnesses  said  that  its  leg 
was  broken,  and  others  said  that  the  leg  was  bruised  and 
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sprained.  Several  of  the  witnesees  testified  that  the  mule 
was  absolutely  worthless  when  taken  from  the  train.  The 
valne  of  the  mule  was  proved  to  be  $200,  and  the  jury  re- 
turned a  verdict  in  favor  of  plaintiff,  assessing  the  dam- 
ages at  $150. 

Judgment  affirmed. 


Labat  v.  Dugan  Piano  Company. 
Opinion  delivered  October  29, 1917. 

1.  INTSRPLEA— POSSESSKm.  OF     PROPERTY-— SUMMARY     JUDGMENT    ON 

BOND. — ^Appellee  sued  one  L.  for  the  purchase  price  of  a  piano, 
under  a  contract  of  sale,  and  the  court  ordered  that  the  sheriff 
take  same  into  custody.  Appellant,  the  wife  of  L.,  interpleaded, 
giving  a  bond,  conditioned  upon  obejring  the  judgment  of  tha 
court.  Judgment  was  rendered  for  appellee  against  L.  for  the 
purchase  price,  and  the  same  fixed  as  a  lien  upon  the  piano,  but, 
held,  the  court  was  without  power  to  render  summary  judgmoit 
against  appellant  and  her  sureties  on  her  bond. 

2.  Appeal  and  err(m^— vom  juDOBfENT— «xcbption8. — ^It  is  not  neces- 
sary to  except  to  the  rendering  of  a  Judgment,  void  on  its  face. 

Appeal  from  Lafayette  Circuit  Court;  Geo.  R.  Hay- 
nie,  Judge ;  reversed  in  part,  affirmed  in  part. 

B.  L.  King,  for  appellants. 

1.  The  judgment  against  M.  H.  Labat  was  void  for 
want  of  notice.  He  was  not  a  party.  Kirby  &  Castle's 
Digest,  §  5153. 

2.  The  judgment  is  not  responsive  to  the  issue.  83 
Ark.  205;  128  Ark.  25;  Id.  229. 

3.  It  was  error  to  render  judgment  against  the  in- 
terpleader and  bondsmen  for  the  debt  99  Ark.  97 ;  100 
Id.  515. 

4.  No  motion  for  new  trial,  nor  exceptions  were  nec- 
essary; the  judgment  was  unauthorized.  5  Ark.  700;  62 
Id.  421. 

R.  L.  Montgomery,  for  appellee. 
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1.  The  appeal  should  be  dismissed.  No  exceptions 
were  saved  and  no  bill  of  exceptions  filed.  All  objections 
were  waived.    73  Ark.  407 ;  43  Id.  391 ;  44  Id.  411. 

2.  AppeDant  was  properly  a  party.    75  Ark.  571. 

3.  The  judgment  was  responsive  to  the  issue.  But 
no  motion  for  new  trial  was  filed  and  no  objections  made, 
nor  exceptions  saved.  Appellant  waived  all  supposed 
errors.  26  Ark.  536 ;  27  Id.  506 ;  34  Id.  684 ;  61  Id.  33 ;  43 
Id.  391;  45  Id.  524. 

4.  There  was  no  error  in  rendering  judgment  on  the 
bond.  It  had  jurisdiction  and  the  presumption  is  that  the 
judgment  is  correct  No  objection  was  made  nor  excep- 
tions saved  and  the  question  is  raised  here  for  the  first 
time.    It  is  too  late. 

McCULLOCH,  C.  J.  Appellee  instituted  this  action 
before  a  justice  of  the  peace  against  M.  H.  Labat,  the  hus- 
band of  appellant  Alice  J.  Labat,  to  recover  the  price  of 
a  piano,  and  at  the  commencement  of  the  action  an  order 
was  issued  to  the  sheriff  requiring  him  to  take  and  hold 
the  piano  subject  to  the  further  orders  of  the  court,  in 
accordance  with  the  statute  which  provides  that  in  any 
action  **for  the  recovery  of  money  contracted  for  prop- 
erty in  possession  of  the  vendee"  the  court  or  clerk  shall 
issue,  on  petition  of  the  plaintiff,  an  order  'directing  the 
sheriff  or  other  officer  to  take  the  property  described  in 
the  petition  and  hold  the  same  subject  to  the  order  of  the 
court.''  Kirby's  Digest,  §  §  4966,  4967.  Appellant. in- 
terpleaded in  the  action,  claiming  ownership  of  the  piano 
taken  under  the  attachment,  and  after  judgment  against 
her  before  the  justice  of  the  peace  she  took  an  appeal  to 
the  circuit  court  and  gave  a  bond,  with  sureties,  in  the 
form  prescribed  by  statute  in  cases  of  interpleader. 
Kirby's  Digest,  §  §  425  and  426.  The  conditions  stated  in 
the  bond  are  as  follows : 

**Now,  if  the  interpleader  shall  prosecute  her  appeal 
to  the  Lafayette  Circuit  Court,  without  delay,  her  inter- 
plea  for  the  property  claimed  by  her,  towit :  one  Kohler 
piano,  and  if  said  property  shall,  on  the  trial  of  such  in- 
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terpleader,  in  the  Lafayette  Circuit  Court,  be  found  to  be 
the  property  of  said  plaintiflf,  and  said  plaintiff  shall  re- 
cover judgment  against  said  interpleader  for  the  said 
piano,  that  said  Alice  J.  Labat  will  deliver  said  property 
to  the  sheriff,  W.  S.  A.  Jackson,  or  his  successor  in  oflSce, 
whenever  demand  by  said  sheriff  after  execution  or  writ 
for  its  delivery  comes  to  his  hands  to  be  levied  thereon,'' 

It  is  seen  by  comparison  that  the  conditions  are  in 
accordance  with  the  terms  of  the  statute.  On  the  trial 
of  the  cause  in  the  circuit  court  the  jury  returned  a  ver- 
dict in  the  following  form : 

''We,  the  jury,  find  for  the  plaintiff  in  the  sum  of 
$220,  bearing  interest  from  September  22,  1915,  till  paid, 
and  we  further  find  the  piano  owned  and  in  possession  of 
M.H.  Labat." 

The  court  thereupon  rendered  judgment  in  favor  of 
appellee  against  M.  H.  Labat  for  the  recovery  of  the  sum 
named  in  the  verdict,  and  declared  the  same  to  be  a  lien 
on  the  piano,  and,  on  motion  of  appellee,  also  rendered 
personal  judgment  against  appellant  Alice  J.  Labat  and 
the  sureties  on  her  bond  as  interpleader.  A  motion  for 
new  trial  was  filed  and  overruled,  but  the  motion  did  not 
contain  any  reference  to  the  action  of  the  court  in  render- 
ing a  personal  judgment  against  appellant  and  the  sure- 
ties on  the  bond.  Certain  other  alleged  errors  of  the 
court  were  assigned  in  the  motion,  but  as  they  are  not 
pressed  here  as  grounds  for  reversal,  they  need  not  be 
mentioned  in  this  opinion. 

There  was  no  appeal  prosecuted  to  the  circuit  court 
by  M.  H.  Labat,  therefore  it  was  unnecessary  to  render 
any  further  judgment  against  him.  Of  this,  however,  ap- 
pellant can  not  complain,  as  she  is  not  interested  in  the 
judgment  against  her  husband.  The  verdict  of  the  jury 
settles  against  appellant  her  claim  for  ownership  and  pos- 
session of  the  piano  in  controversy  and  the  judgment  of 
the  court  is  correct  upon  the  verdict  so  far  as  it  adjudi- 
cates that  question. 

(1)  It  was  beyond  the  power  of  the  court  to  render 
judgment  against  appellant  and  her  sureties  on  the  bond. 
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The  statute  daes  not  authorize  a  summary  judgment  on 
such  a  bond.  The  statute  provides  that  if  the  property 
levied  on  be  not  delivered  according  to  the  terms  of  the 
bond  ''said  bond  shall  have  the  force  and  effect  of  a  judg- 
ment for  the  amount  of  the  appraised  value  of  such  prop- 
erty and  the  costs  of  the  interplea,  if  such  appraised  value 
be  less  than  the  amount  of  the  judgment  rendered  in  the 
original  case,  and,  if  more,  for  the  amount  of  said  judg- 
ment and  costs,  on  which  judgment  execution  against  all 
the  obligors  may  issue."  Kirby's  Digest,  §  426.  The  ap- 
praisement of  the  property  is  the  foundation  of  the  statu- 
tory proceedings  against  the  obligors  on  the  bond,  ^nd 
the  judgment  against  the  sureties  arises  upon  the  return 
of  the  oflSeer  showing  the  failure  to  deliver  the  property 
according  to  the  terms  of  the  bond.  Turner  v.  Collier ,  37 
Ark.  528. 

(2)  It  is  urged  by  counsel  for  appellee  that  this  rul- 
ing of  the  court  can  not  be  reviewed  here  for  the  reason 
that  no  exception  was  saved  at  the  time  and  embraced  in 
the  motion  for  new  trial.  The  judgment  is  to  that  extent 
void  on  its  face,  because  it  is  unwarranted.  Therefore, 
no  exceptions  were  necessary.  Tunstall  v.  Means,  5  Ark. 
700.  It  may  be  likened  to  a  judgment  by  default  upon 
pleadings  which  do  not  state  a  cause  of  action,  and  the 
error  of  the  court,  therefore,  appears  on  the  face  of  the 
record.  The*  erroneous  action  of  the  court  in  rendering 
this  judgment  was  not  one  of  the  things  which  occurred 
during  the  progress  of  the  trial  to  which  exceptions  must 
have  been  saved  in  order  to  call  for  a  review  in  this  court. 
It  was,  therefore,  unnecessary  to  note  exceptions  at  the 
time  or  to  embody  the  objections  in  a  motion  for  new  trial. 

The  portion  of  the  judgment  against  appellant  and 
the  sureties  on  her  bond  for  the  recovery  of  money  is  re- 
versed and  stricken  out.  The  other  portion  of  the  judg- 
ment concerning  the  ownership  of  the  piano  is  aflSrmed. 
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FlBBMBN^S  InSUBANCB  CaMPANY  V.  DaVIB. 

Opinion  delivered  October  29, 1917. 

1.  Fire  insurance— loss— arbitration. — ^A  clause  in  a  fire  insure 
ance  policy,  requiring:  the  Bubmission  to  arbitration  of  a  question 
of  law,  is  void;  but  a  clause  which  requires  arbitration  to  deter- 
mine the  amount  of  loss,  is  valid,  because  it  only  involves  an 
agrreement  to  submit  to  the  ari>itrators  a  question  of  fact. 

2.  Fire  insurance — police  regulation. — The  fire  insurance  busi- 
ness is  a  proper  subject  for  the  exercise  of  the  police  power  of 
the  State. 

Appeal  from  Garland  Circuit  court;  Scott  Wood, 
Judge;  aflSrmed. 

J.  A.  Watkins,  for  appellant. 

1.  The  conditions  of  the  policy  as  to  an  appraise- 
ment were  not  complied  with  and  there  can  be  no  recov- 
ery. 15  L.  R.  A.  (N.  S.)  1055,  1061-2-3,  1069;  50  N.  E. 
805 ;  73  N.  W.  594 ;  94  Id.  458 ;  76  Id.  72 ;  50  Atl.  282 ;  61  N. 
W.  67;  50  N.  E.  943;  69  Mo.  App.  232;  61  S.  W.  787. 

2.  The  clanse  in  the  policy  as  to  appraisement  is 
not  contrary  to  Kirby's  Digest,  §  4382,  nor  void.  107  N. 
W.  59.  Such  stipulations  are  valid.  5  H.  S.  Cases,  811 ; 
136  U.  S.  242;  50  N.  Y.  250;  62  N.  W.  422;  28  L.  R.  A. 
405 ;  5  Pac.  232 ;  42  Minn.  315 ;  44  N.  W.  252. 

3.  The  complaint  is  defective  because  it  does  not 
allege  that  the  amount  of  loss  had  been  determined  either 
by  agreement  or  appraisement.  Plaintiff  must  show 
prima  fctcie  an  obligation  and  default.  20  Minn.  370;  28 
Ind.  App.  418;  44  Cal.  264;  50  Minn.  297;  51  Wis.  605;  67 
Fed.  483 ;  61 L.  R.  A.  137, 140. 

The  suit  was  prematurely  brought  and  the  verdict 
is  excessive. 

George  P.  Whittington,  for  appellees. 

1.  The  clause  in  the  policy  is  contrary  to  Kirby's 
Digest,  §  4382.  It  deprives  the  insured  of  the  right  to 
trial  by  jury  of  a  question  of  fact.  It  is  a  valid  exercise 
of  the  police  power  of  the  State.  86  Ark.  115, 121-5,  etc. 
See  also  94  Ark.  599-610. 
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2.  No  demand  for  appraisal  was  made  by  appellant. 
19  Cyc.  876 ;  64  111.  265 ;  10  Mont.  368 ;  25  Pac.  953 ;  60  Oh. 
St.  513;  50  L.  R.  A.  555,  etc. 

3.  The  verdict  is  sustained  by  the  evidence  and  is 
not  excessive. 

HART,  J.  S.  J.  and  M.  A.  Davis  sued  the  Firemen's 
Insurance  Company  of  Newark,  New  Jersey,  to  recover 
on  a  policy  of  fire  insurance.  On  the  20th  day  of  August, 
1914,  the  defendant  issued  a  policy  of  fire  insurance  to  the 
plaintiffs,  insuring  their  piano  situated  in  a  certain  dwel- 
ling in  the  city  of  Hot  Springs,  Arkansas,  against  loss  by 
fire  in  the  sum  of  $400  for  the  period  of  one  year.  On  the 
18th  day  of  March,  .1915,  the  building  in  which  the  piano 
was  situated  was  destroyed  by  fire  and  the  piano  was 
greatly  damaged  by  the  fire. 

The  defense  of  the  company  was  that  the  plaintiffs 
had  failed  to  comply  with  certain  provisions  of  the  policy, 
as  follows :  *  *  This  company  shall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time  any  loss  or 
damage  occurs,  and  the  loss  or  damage  shall  be  ascer- 
tained or  estimated  according  to  such  actual  cash  value, 
with  proper  deduction  for  depreciation,  however  caused, 
and  shall  in  no  event  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with  material  of  like 
kind  and  quality ;  said  ascertainment,  or  estimate  shall  be 
made  by  the  insured  and  this  company,  or,  if  they  differ, 
then  by  appraisers,  as  hereinafter  provided;  and,  the 
amount  of  loss  or  damage  having  been  thus  determined, 
the  sum  for  which  this  company  is  liable  pursuant  to  this 
policy,  shall  be  payable  sixty  days  after  due  notice,  ascer- 
tainment, estimate  and  satisfactory  proof  of  the  loss  have 
been  received  by  this  company  in  accordance  with  the 
terms  of  this  policy.^' 

**•  *  *  No  suit  or  action  on  this  policy,  for  the  recov- 
ery of  any  claim,  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  assured  with 
all  the  foregoing  requirements,  nor  unless  commenced 
within  two  years  next  after  the  fire.'* 
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Tl^e  only  issue  of  fact  raised  by  the  pleadings  in  this 
case  was  as  to  the  amount  of  the  loss  suffered  by  the 
plaintiffs.  It  was  the  contention  of  the  defendant  that  it 
was  not  liable  because  the  plaintiffs  had  not  complied 
with  the  conditions  of  the  policy  in  regard  to  arbitration 
under  the  clause  of  the  policy  above  stated  and  re- 
ferred to. 

It  is  contended  by  counsel  for  the  defendant  that  the 
clause  in  the  policy  in  regard  to  appraisement  is  a  con- 
dition precedent  to  plaintiff  ^s  right  of  recovery. 

On  the  other  hand,  it  is  the  contention  of  counsel  for 
the  plaintiffs  that  this  clause  of  the  policy  is  contrary  to 
section  4382  of  Kirby 's  Digest  and  is  therefore  void.  The 
section  is  as  follows:  **No  policy  of  insurance  shall  con- 
tain any  condition,  provision  or  agreement  which  shall 
directly  or  indirectly  deprive  the  insured  or  beneficiary 
of  the  right  to  trial  by  jury  on  any  question  of  fact  aris- 
ing under  such  policy,  and  all  such  provisions,  conditions 
or  agreements  shall  be  void.'' 

(1)  It  has  been  held  that  a  general  covenant  in  a 
fire  insurance  policy  to  arbitrate  all  matters  in  dispute  is 
invalid  as  ousting  the  courts  of  their  jurisdiction,  but  that 
such  a  clause  is  a  reasonable  method  of  estimating  and 
ascertaining  the  amount  of  loss  or  damage  in  case  of 
disagreement  as  to  such  loss  or  damage  and  that  such  a 
clause  may  be  made  a  condition  precedent  to  the  com- 
mencement of  a  suit  upon  the  policy.  See  the  ease  note 
to  15  L.  R.  A.  (N.  S.)  1055.  The  effect  of  the  holding  of 
the  courts  in  this  regard  is  that  a  clause  which  requires 
an  arbitration  to  submit  to  the  arbitrators  a  question  of 
law  is  void  because  it  ousts  the  courts  of  their  jurisdic- 
tion ;  but  that  a  clause  which  requires  arbitration  to  de- 
termine the  amount  of  loss  is  not  invalid  because  it  only 
involves  an  agreement  to  submit  a  question  of  fact.  It 
would  seem  that  the  members  of  the  Legislature  had  this 
principle  of  law  in  view  when  the  aet  under  considera- 
tion was  passed  and  that  the  object  of  the  statute  was  to 
prevent  insurance  companies  from  inserting  conditions 
like  the   one   in  question  in   their  policies.    In   other 
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words,  they  recognized  that  a  failure  to  agree  as  to 
the  amount  of  loss  or  damage  raised  an  issue  of  fact 
and  that  the  ^company  might  insert  in  its  policies  a  clause 
providing  for  an  appraisal  in  case  of  disagreement  as  to 
such  an  amount  and  make  this  a  condition  precedent  to 
the  insured's  rights  of  action  on  the  policy.  The  statute 
in  question  was  enacted  to  preVent  insurance  companies 
from  doing  this  and  to  enable  policy  holders  to  go  before 
a  jury  on  questions  of  fact  as  well  as  questions  of  law. 

(2)  It  is  not  contended  that  insurance  companies 
are  not  subject  to  police  regulations.  It  is  too  well  set- 
tled to  require  a  citation  of  authority  that  the  business  of 
fire  insurance,  as  it  is  carried  on  in  this  State  by  corpora- 
tions licensed  and  regulated  by  the  State,  is  a  proper  sub- 
ject for  the  exercise  of  the  police  power  of  the  State. 

It  is  also  contended  that  the  testimony  does  not  war- 
rant the  verdict  of  the  jury.  The  jury  returned  a  verdict 
for  $400,  and  it  is  true,  according  to  the  testimony  of  the 
witnesses  for  the  insurance  company,  the  piano  was  not 
worth  that  amount  before  it  was  injured  by  fire  and  that 
it  could  have  been  repaired  for  a  sum  not  exceeding  $55, 
but  this  testimony  is  contradicted  by  the  evidence  adduced 
in  favor  of  the  plaintiffs. 

According  to  the  testimony  of  the  plaintiffs,  the 
piano  cost  $550,  and  there  was  a  piano  player  attached  to 
it  worth  $250.  The  piano  had  been  in  the  possession  of 
the  plaintiffs  five  or  six  years,  but  it  had  been  used  very 
little  and  had  been  well  taken  care  of. 

A  piano  dealer,  who  had  been  in  the  business  for 
many  years  and  who  was  also  an  expert  piano  tuner,  tes- 
tified that  he  was  familiar  with  the  mechanism  and  con- 
struction of  pianos.  The  piano  was  carried  to  his  place 
of  business  after  it  was  injured  by  fire  and  he  examined 
it  and  testified  that  the  piano  was  of  no  practical  value 
since  its  injury  by  the  fire.  He  gave  in  detail  his  reasons 
therefor,  and  described  minutely  the  condition  of  the 
piano  when  it  was  brought  to  his  place  of  business  after 
the  fire.  According  to  the  testimony  of  the  plaintiffs  the 
piano  was  worth  more  than  $400  at  the  time  it  was  in- 
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jured  by  the  fire.  This  evidence,  if  believed  by  the  jury, 
was  sufficient  to  warrant  a  verdict  in  favor  of  the  plain- 
tiffs. The  jury  so  found,  and  under  the  well  settled  rules 
of  this  court  its  verdict  will  not  be  disturbed  on  appeal. 
The  judgment  will  therefore  be  affirmed. 


Lee  v.  Helena,  Pabkin  &  Nobthebk  Railway  Company. 

Opinion  delivered  October  29, 1917. 

Raujioads— injury  to  trespasser  on  train- — ^A  railway  does  not 
owe  to  a  trespasser  on.  its  train  the  highest  degree  of  care  to 
avoid  injuring  him. 

Appeal  from  Cross  Circuit  Court;  W.  J.  Driver, 
Judge ;  affirmed. 

J.  G.  Brookfield,  for  appellant. 

1.  Plaintiff  was  a  passenger,  and  entitled  to  the 
same  degree  of  care.  He  was  an  employee  of  the  Lansing 
Wheelbarrow  Company.  98  Ark.  514;  56  Id.  594;  79  Fed. 
561. 

2.  Proof  of  injury  makes  a  prima  fade  case  of  neg- 
ligence, and  the  presumption  was  not  overcome.  83  Ark. 
217;88W.  12;87M308. 

3.  The  facts  should  have  been  submitted  to  a  jury 
upon  an  instruction  of  discovered  peril.  Earby's  Digest, 
§  6607;  Kirby  &  Castle's  Digest,  §  8131 ;  56  Ark.  L,  Rep. 
67 ;  88  M  490;  102 /(i.  419. 

Appellee,  pro  se. 

Plaintiff  was  a  mere  trespasser.  This  was  a  timber 
road  and  did  not  carry  passengers  for  hire.  There  was 
no  evidence  of  what  caused  the  wreck  and  no  negligence 
was  proven.  45  Ark.  246.  See  also  94  Ark.  566;  90  Id. 
278;  107  Id.  93;  103  Id.  226;  101  Id.  532. 

2.  There  is  no  evidence  to  support  the  theory  of  dis- 
covered peril    107  Ark.  431. 
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HUMPHREYS,  J.  George  Lee,  appellant,  brought 
suit  against  the  Helena,  Parkin  &  Northern  Railway  Com- 
pany, appellee,  in  the  Cross  County  Circuit  Court  to  re- 
cover damages  on  account  of  personal  injuries  received  by 
him  when  thrown  to  the  track  from  a  wrecked  car  in  a 
moving  log  train  being  operated  by  appellee  from  Parkin 
to  Neeley's  Lake  in  said  county.  The  material  allegation 
in  the  complaint  is  that  the  track  gave  way  under  the 
train  through  the  carelessness  and  negligence  of  appellee, 
thereby  causing  the  wreck  of  the  car  upon  which  appellant 
WAS  riding  as  a  passenger. 

Appellee  denied  that  appellant  was  a  passenger  on 
its  train  or  that  the  injury  was  the  result  of  its  careless- 
ness or  negligence. 

The  undisputed  evidence  disclosed  that  the  train  in 
question  was  not  equipped  to  carry  passengers  for  hire ; 
that  it  was  engaged  exclusively  in  hauling  freight;  that 
its  employees  and  those  of  the  Lansing  Wheelbarrow 
Company,  for  whom  it  hauled  timbers,  were  permitted  to 
ride  in  the  cab  to  and  from  their  work;  that  appellant  was 
working  for  Captain  Sisk,  who  told  him  that  he  was  a 
foreman  for  the  Lansing  people ;  that  Captain  Sisk  told 
him  to  ride  to  his  work  on  the  morning  of  April  27, 1916, 
on  the  train  in  question,  so  when  it  passed  his  house  run- 
ning about  five  miles  an  hour,  he  boarded  the  front  car 
and  rode  there  from  a  quarter  to  three-quarters  of  a  mile 
when  the  wreck  occurred,  from  which  the  injury  resulted ; 
that  the  train  was  being  backed  and  the  front  end  car, 
upon  which  appellant  was  riding,  was  the  twelfth  car 
from  the  engine;  that  while  so  riding,  the  brakeman 
boarded  the  same  car  but  soon  thereafter  went  forward 
and  seated  himself  on  the  rear  end  of  the  coal  tank  for 
the  purpose  of  sanding  the  track;  that  two  of  the  em- 
ployees of  the  Lansing  Wheelbarrow  Company  saw  ap- 
pellant when  he  boarded  the  moving  train ;  that  when  the 
wreck  occurred,  the  engineer  exclaimed  that  Bob  Dixon, 
his  brakeman,  had  been  injured  and  directed  the  men  to 
go  back  and  get  him;  that  it  was  against  the  rule  of  the 
company  for  any  one  to  ride  on  the  log  cars  except  the 
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employees  of  the  two  companies  aforesaid,  who  were  per- 
mitted to  ride  in  the  cab ;  but  that  the  employees  of  said 
companies  were  frequently  seen  by  appellant  riding  on 
the  cars;  that  there  appeared  on  many,  if  not  all  the 
cars,  a  notice  to  keep  off. 

There  are  other  facts  and  circumstances  in  the  case 
not  necessary  to  detail  in  passing  upon  the  points  argued 
by  appellant  in  his  brief.  It  may  be  well  to  state  that 
no  evidence  was  adduced  tending  to  show  any  negligence 
on  the  part  of  appellee  in  the  operation  of  its  train  or 
that  any  defects  existed  in  the  track  or  oars. 

A  demurrer  to  the  sufficiency  of  the  evidence  was  sus- 
tained by  the  court,  and  an  instructed  verdict  was  re- 
turned in  favor  of  appellee,  upon  which  judgment  was 
rendered  dismissing  the  complaint.  An  appeal  has  been 
prosecuted  to  this  court. 

Appellant  contends,  first,  that  he  was  a  passenger  by 
permit  when  injured  and  entitled  to  the  same  degree  of 
care  as  a  passenger  for  hire;  second,  that  proof  of  the 
injury  established  a  prima  facie  case  of  negligence 
against  appellee ;  third,  that  he  is  entitled  to  recover  un- 
der the  doctrine  of  discovered  peril. 

Appellant  insists  that  he  was  entitled  to  ride  the 
train  by  virtue  of  authority  obtained  from  his  foreman, 
Captain  Sisk.  It  nowhere  appears  in  the  evidence  that 
Captain  Sisk  had  any  authority  to  direct  appellant  or  any 
one  else  to  ride  on  the  train.  He  was  not  an  employee  of 
appellee.  If  an  employee  of  the  Lansing  Wheelbarrow 
Company,  it  was  only  established  by  hearsay  evidence. 
No  one  was  permitted  to  ride  except  employees  of  ap- 
pellee and  the  Lansing  Wheelbarrow  Company.  We  do 
not  think  appellant  sufficiently  connected  himself  with 
either  company  to  claim  the  right  of  a  passenger;  in  other 
words,  the  undisputed  evidence  clearly  places  him  in  the 
category  of  trespassers. 

Not  being  a  passenger,  it  follows  that  appellee  did 
not  owe  appellant  the  highest  degree  of  care  consistent 
with  the  practical  operation  of  the. train.  In  the  recent 
case  of  St.  Louis  Southwestern  Railway  Company  v.  Mc- 
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Laughlin,  129  Ark.  377,  in  passing  upon  the  duty  which 
a  railroad  company  owed  a  trespasser,  this  court  said: 
<*•  •  •  And  the  servants  of  the  company  owed  him  no 
duty,  save  the  exercise  of  ordinary  care  to  avoid  injur- 
ing him  after  discovering  his  perilous  situation."  The 
same  rule  was  announced  in  the  case  of  St.  Louis  8.  W. 
Ry.  Co.  V.  Brycmt,  81  Ark.  368.  In  the  instant  case,  the 
evidence  does  not  show  that  the  servants  of  appellee 
failed  to  exercise  brdinary  care  in  the  operation  of  the 
train  after  discovering  appellant  on  the  car.  On  the  con- 
trary, the  train  was  being  operated  at  a  low  rate  of  speed. 
No  one  who  testified  knew  what  caused  the  wreck.  It 
seems  to  have  been  an  accident  pure  and  simple.  Appel- 
lant assumed  the  risks  incident  to  the  ordinary  operation 
of  the  train. 

No  error  appearing,  the  judgment  is  aflSrmed. 


Tyleb,  Administratrix,  v.  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company. 

Opinion  delivered  October  29, 1917. 

Railroads — injury  to  person  on  track — contributory  negligence — 
FAILURE  to  sound  WARNING. — A  railway  company  will  not  be 
liable  for  the  killing  of  a  section  hand,  who  was  struck  by  a  mov- 
ing train,  although  it  did  not  sound  any  warning  of  its  approach, 
where  all  of  the  section  hands  with  whom  deceased  was  working, 
saw  the  approaching  train,  and  the  evidence  showed  that  deceased 
also  saw  it,  but  neglected  to  step  off  the  track. 

Appeal  from  Hot  Spring  Circuit  Court ;  W.  H.  Evans, 
Judge;  aflSrmed. 

D.  D.  Olover,  for  appellant. 

1.  Appellants  were  guilty  of  negligence  in  failing  to 
whistle  at  the  whistling  post,  and  in  failing  to  properly 
warn  deceased  of  the  approach  of  the  train.  It  was  error 
to  take  the  case  from  the  jury.  If  there  was  contributory 
negligence  it  was  a  question  for  the  jury.  99  Ark.  377 ; 
81  Id.  591;  82  Id.  640;  90  Id.  223;  98  Id.  227;  95  Id.  291; 
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91  Id.  337 ;  88  Id.  548 ;  79  Id.  53 ;  78  Id.  100 ;  89  Id.  522 ;  92 
Id.  502;  95  Id.  560;  70  Id.  100;  61  Id.  341. 

Under  the  law  and  testimony  this  was  a  case  for  a 
jury.  The  foreman  failed  in  his  duty  to  properly  warn 
and  the  engineer  failed  to  blow  his  whistle.  He  was  seen 
in  a  position  of  danger  and  negligence  was  shown.  2  Bai- 
ley on  Personal  Injury,  1476;  61  Ark.  341;  118  la.  387;  1 
Bailey,  Pers.  Injury,  780,  798,  840. 

It  is  negligence  per  se  to  violate  a  rule  of  the  com- 
pany. Appellants  were  liable  under  the  State  and  Fed- 
eral laws.    98  Ark.  240,  257;  38  L.  R.  A.  (N.  S.)  56. 

E.  B.  Kinsworthy,  W.  R.  Donham  and  W.  G.  Riddick, 
for  appellees. 

1.  Appellant  failed  to  establish  a  cause  of  action. 
Roberts,  Injuries  to  Interstate  Employees,  §  36.  The  bur- 
den was  on  appellant  to  prove  negligence.  Railway  Co. 
V.  Steel,  ms.  op.,  July  9, 1917.  The  evidence  fails  to  show 
any  negligence  on  part  of  appellees.  106  Ark.  31;  107 
M202;175S.W.518. 

2.  The  deceased  assumed  the  risk.  107  Ark.  202; 
106  Id.  31;  228  Fed.  322;  3  Labatt,  Master  &  Servant,  § 
1173,  note  1  B  and  1  C. 

3.  The  court  properly  directed  a  verdict.  There 
was  no  liability  under  the  State  or  Federal  law. 

HUMPHREYS,  J.  Appellant,  administratrix  of  the 
estate  of  J.  E.  Tyler,  deceased,  instituted  this  suit  in  the 
circuit  court  of  Hot  Spring  County  for  the  benefit  of  her- 
self, as  widow,  and  his  two  children,  as  heirs,  against  ap- 
pellees, to  recover  damages  on  account  of  the  alleged  neg- 
ligent killing  of  J.  E.  Tyler,  deceased,  on  the  11th  day  of 
October,  1916,  about  1,224  feet  south  of  the  Twenty-sixth 
street  railroad  crossing  in  Little  Rock,  Arkansas.  The 
negligence  charged  and  insisted  upon  for  reversal  con- 
sisted, first,  in  the  alleged  failure  of  appellee  to  whistle 
at  the  whistling  post  immediately  north  of  where  deceased 
was  killed ;  second,  in  failing  to  properly  warn  him  of  the 
approach  of  the  train. 
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Appellee  denied  both  allegations  of  negligence  and 
invoked  the  Federal  Employers'  Liability  Act  in  order 
to  place  the  burden  of  proving  the  alleged  negligence 
npon  appellant;  and,  by  way  of  further  defense,  pleaded 
both  contributory  negligence  and  assumed  risk  on  the 
part  of  deceased. 

The  cause  was  heard  upon  the  pleadings  and  evi- 
dence adduced.  At  the  conclusion  of  the  evidence,  a  ver- 
dict was  instructed  for  appellee  and  judgment  rendered 
in  accordance  therewith,  from  which  an  appeal  has  been 
prosecuted  to  this  court. 

J.  E.  Tyler  was  killed  at  1 :15  o'clock  on  the  11th  day 
of  October,  1916,  by  appellees'  fast  mail  train  No.  7.  He 
was  one  of  a  section  force  consisting  of  five  workmen  and 
the  foreman.  The  train  whistled  for  the  Twenty-^ixth 
street  crossing,  at  which  time  the  attention  of  the  fore- 
mkn  and  workmen  who  testified  was  attracted.  The  men 
were  working  on  the  north  main  track  and  between  the 
north  and  south  main  tracks,  J.  E.  Tyler  being  engaged 
at  the  time  midway  between  the  two  tracks  aforesaid, 
picking  gravel  on  a  cross  track  owned  by  the  Dickinson 
company.  This  placed  him,  when  standing  erect  in  the 
clear  of  the  southbound  train,  which  was  approaching  at 
the  rate  of  fifty  or  sixty  miles  an  hour.  The  foreman  was 
standing  about  five  feet  from  Tyler  when  the  train 
reached  the  Twenty-sixth  street  crossing  and  he  gave 
warning  to  him  by  saying,  *' Watch  him,  boys,"  and  in  a 
louder  tone  warned  the  other  men  who  were  working  over 
a  space  of  about  thirty  feet.  The  other  men  understood 
the  meaning  of  the  words,  and  either  straightened  up  or 
moved  out  of  the  way.  It  was  not  known  whether  Tyler 
understood  the  expression  used  by  the  foreman  to  be  a 
warning.  It  was  his  first  day's  work  for  this  particular 
foreman,  but  he  had  worked  as  a  section  hand  before.  At 
that  particular  time  Tyler,  who  was  facing  the  approach- 
ing train,  raised  up  and  looked  at  it.  The  train  was  then 
1,224  feet  from  him.  The  foreman  started  away  but  dis- 
covered that  Tyler  had  returned  to  his  work,  and  in  a 
firm  voice  said,  ^Come  out  of  there."    The  foreman  then 
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went  to  the  north  track.  When  Tyler  was  next  seen  he 
was  crossing  the  south  track  in  front  of  the  moving  train. 
All  agreed  that  the  approaching  train  was  only  212  feet 
from  him  when  he  started  across  the  south  track.  He  was 
struck  by  the  pilot  beam  on  the  east  side  of  the  south 
track  and  killed.  The  facts  as  thus  far  stated  are  undis- 
puted. There  was  material  conflict  in  the  evidence  as  to 
whether  the  whistle  was  blown  as  the  train  approached 
the  whistling  post  a  short  distance  north  of  where  the 
killing  occurred.  The  evidence  is  conflicting  in  other  par- 
ticulars, but  it  is  unnecessary  to  a  determination  of  this 
question  now  before  us  to  set  out  or  discuss  the  conflict- 
ing evidence.  An  instructed  verdict  can  not  be  sustained 
.unless  the  undisputed  evidence  warranted  the  trial  court 
in  saying,  as  a  matter  of  law,  the  injury  and  death  re- 
sulted directly  from  the  negligence  of  the  deceased.  If 
the  undisputed  evidence  revealed  the  fact  that  the  negli- 
gence of  deceased  was  the  proximate  cause  of  his  injury 
and  death,  it  is  immaterial  whether  appellees  were  negli- 
gent in  failing  to  blow  the  whistle,  or  in  failing  to  notify 
him  more  definitely,  through  the  foreman,  of  the  approach 
of  the  train.  The  theory  upon  which  appellant  contends 
for  reversal  is,  that  deceased  had  a  right  to  concentrate 
his  mind  upon  his  duties,  and  to  rely  for  protection  upon 
proper  warnings  from  his  foreman  of  approaching  dan- 
ger, and  upon  danger  signals  provided  by  law  and  the 
rules  of  the  company.  This  theory  in  law  is  sound,  but 
applicable  only  when  the  injured  servant  is  unaware  of 
the  approaching  danger.  If  aware  of  the  danger,  notice 
by  word  of  mouth  or  signal  could  avail  him  nothing. 
This  court  has  said,  quoting  the  syllabus,  **The  railroad 
company  is  not  liable  for  the  accidental  killing  of  a  per- 
son upon  its  track  because  those  in  charge  of  the  train  did 
not  give  signals  to  apprise  deceased  of  the  approach  of 
the  train  if  he  knew  that  the  train  was  approaching. ' '  St. 
Louis  &  8.  F.  Rd.  Co.  v.  Ferrell,  84  Ark.  270.  The  same 
rule  would  apply  in  case  a  foreman  failed  to  correctly  or 
distinctly  notify  a  section  hand  of  the  approach  of  a 
train,  if  the  servant  knew  the  train  was  coming. 
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Then  the  whole  question  here  is  dependent  npon 
whether  the  deceased  saw  the  train  coming  at  the  Twenty- 
sixth  street  crossing.  His  co-laborers  heard  the  whistle 
and  saw  the  approaching  train  even  before  it  reached  the 
Twenty-sixth  street,  crossing,  and  easily  found  a  place  of 
safety.  Tyler  quit  work  and  looked  at  the  approaching 
train.  He  was  of  mature  age  and  was  an  experienced  sec- 
tion hand.  It  is  true  he  was  standing  further  south  in  the 
curve  than  the  other  men,  but  the  distance  between  them 
was  not  very  great.  All  were  working  within  a  thirty- 
foot  space.  The  foreman  was  standing  only  five  feet  from 
him  and  heard  and  saw  the  approaching  train.  A  discus- 
sion arose  amongst  the  men  as  to  what  train  was  coming. 
No  contention  was  made  that  Tyler's  sense  of  sight  or 
hearing  was  impaired.  It  was  not  shown  that  his  view  of 
the  train  was  obstructed,  or  that  it  was  more  diflScult  for 
him  than  the  other  men  to  see  and  hear  it.  The  only  nat- 
ural conclusion  from  the  undisputed  facts  is  that  after 
hearing  and  seeing  the  train,  Tyler  concluded  he  could 
strike  a  few  more  licks  and  then  avoid  injury.  The  court 
correctly  held  that,  as  a  matter  of  law,  Tyler  was  guilty 
of  contributory  negligence  under  the  undisputed  facts  in 
the  case,  and  committed  no  error  in  instructing  the  ver- 
dict. 

Under  this  view  of  the  case,  it  is  wholly  immaterial 
whether  the  facts  bring  the  case  within  the  Federal  em- 
ployers' liability  act,  for  no  liability  exists  either  under 
that  act  or  the  State  law. 

The  judgment  is  aflSrmed. 
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APPENDIX. 

L 

ARKANSAS   SUPREME   COURT. 

RULES  PROMULGATED  JUNE  18,  1917, 

EFFECTIVE  JULY  10,  1917. 

For  the  purpose  of  making  effective  the  provisions  of  an  act 

entitled,  "An  Act  to  Amend  Section  444  of  Kirhy's  Digest  of  1904; 

to  Repeal  Laws  in  Conflict  Therewith,  and  for  other  purposes,"  the 

following  rules  and  regulations  are  promulgated: 

I. 

A  hoard  of  examiners  is  hereby  constituted  for  each  judicial  cir- 
cuit in  the  State,  to  consist  of  three  members  each,  who  shall  serve 
for  the  term  of  one,  two  and  three  years,  respectively,  in  the  order  in 
which  they  are  named  in  the  list  of  examiners  hereto  attached.  The 
person  first  named  shall  be  ex-officio  chairman  of  his  board,  and  shall 
serve  as  such  until  the  last  Monday  in  June,  1918.  The  member  of  the 
board  whose  name  appears  in  the  second  place  shall  serve  until  the 
last  Monday  in  June,  1919,  and  shall  be  the  chairman  of  the  board 
for  the  year  ending  at  that  time.  The  member  whose  name  appears 
in  the  third  place  shall  serve  until  the  last  Monday  in  June,  1920,  and 
shall  be  the  chairman  of  the  board  for  the  year  ending  at  that  time. 
Appointments  will  be  made  annually  by  the  Supreme  Court  to  fill  the 
vacancies  which  will  occur  in  said  boards  each  year,  and  each  of  the 
persons  so  appointed  shall  serve  for  the  period  of  three  years  and  until 
his  successor  is  appointed  and  qualifies,  and  shall  be  the  chairman  of 
the  board  during  the  third  year  of  his  service.  Any  vacancy  occurring 
from  a  cause  other  than  expiration  of  the  term  of  office  shall  be 
filled  by  the  Supreme  Court  when  such  vacancy  occurs,  and  the  per- 
son so  appointed  shall  serve  the  remainder  of  the  term,  with  the  same 
duties  he  would  have  had  had  he  been  appointed  in  the  first  instance 
for  a  full  term. 

11. 

The  said  boards  of  examiners  shall  meet  semi-annually  on  the 
first  Monday  in  January  and  the  last  Monday  of  June  of  each  year 
at  the  county  seat  of  the  counties  in  which  the  chairman  of  the  respec- 
tive boards  reside,  for  the  purpose  of  examining  applicants  for  license 
to  practice  law  in  this  State.  Provided,  said  boards  may  appoint  some 
other  place  for  their  meeting. 

III. 

In  addition  to  the  district  boards  here  provided  for,  there  is  hereby 
constituted  a  central  board,  which  shall  consist  of  the  six  members 
named  in  the  list  of  examiners  hereto  attached.  The  first  two  named 
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shall  serve  for  the  period  of  one  year;  the  second  two  named  shall 
serve  for  the  period  of  two  years;  and  the  third  two  named  shall 
serve  for  the  period  of  three  years;  and  vacancies  shall  be  filled  as 
in  tjie  case  of  district  boards.  Provided,  said  central  board  shall  elect 
its  own  chairman,  and  a  secretary.  Provided,  further,  said  central 
board  shall  serve  as  the  examining  committee  for  the  Sixth  Circuit. 
Said  central  board  shall  meet  semi-annually  on  the  first  Monday  in 
January  and  the  last  Monday  of  June  in  each  year,  at  the  State  Cap- 
itol in  Little  Rock. 

IV. 

It  is  hereby  made' the  duty  of  the  central  board  to  prepare,  for 
its  own  use,  and  for  the  use  of  all  other  boards,  a  list  of  questions  to 
be  used  in  the  examination  of  all  applicants  for  license  to  practice 
law,  and  said  boards  shall  use  these  questions  and  no  other.  Each 
applicant  shall  furnish  at  his  own  expense  such  stationery  as  his 
examining  committee  may  require. 


Applicants  shall  be  examined  in  the  district  in  which  they  reside. 
Provided,  any  applicant  may  take  the  examination  before  the  central 
board  at  Little  Rock. 

VL 

All  examinations  shall  be  in  writing,  and  shall  cover  the  following 
subjects:  Bailments,  Equity,  Torts,  Negotiable  Instruments,  Surety- 
ship, Real  Property,  Partnership,  Contracts,  Agency,  Constitutional 
Law,  Wills,  Domestic  Relations,  Appeal  and  Error,  Criminal  Law, 
Pleadings,  Evidence,  Corporations,  and  Personal  Property.  Applicants 
must  make  an  average  in  all  subjects  of  75  per  cent,  in  order  to  pass. 
All  examination  papers  shall  be  graded  by  a  member  of  the  examin- 
ing board,  but  the  average  grade  shall  be  ascertained  by  the  board 
and  certified  to  by  the  chairman  thereof.  Said  board  shall  imme- 
diately examine  said  papers,  and  shall  prepare  and  transmit  to  the 
clerk  of  the  Supreme  Court  a  certificate,  giving  the  name  and  address 
of  any  applicant  who  shall  have  successfully  passed  said  examination, 
and  iuxthis  certificate  they  shall  also  certify  that  they  have  examined 
into  the  character  of  the  applicant  and  have  found  him  to  be  of  good 
moral  character  before  making  any  recommendation  for  the  enroll- 
ment of  such  applicant.  Upon  receipt  by  the  clerk  of  the  Supreme 
Court  of  the  reports  of  the  different  boards,  showing  the  applicants 
examined  by  the  boards,  the  clerk  of  the  Supreme  Court  shall  notify 
each  successful  applicant  that  he  has  been  recommended  for  enroll- 
ment, and  shall  send  to  such  person  to  be  enrolled  a  blank  oath  of 
office,  which  shall  be  sworn  to  by  the  applicant  before  an  officer  author- 
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ized  by  law  to  administer  official  oaths,  and  returned  to  the  clerk  of 
the  Supreme  Court,  and  said  applicant  shall  thereupon  be  enrolled 
as  an  attomey-at-law,  with  all  the  privileges  incident  to  such  enroll- 
ment, and  a  certificate  of  such  enrollment  shall  be  furnished  by  the 
clerk  of  the  Supreme  Court  to  each  person  so  enrolled,  upon  the  pay- 
ment of  the  fee  provided  therefor  by  law. 

VII. 

Attorneys  of  good  moral  character,  three  years  at  the  bar  of 
the  highest  appellate  court  of  another  State,  where  the  requirements 
for  admission  to  the  bar  are  substantially  equivalent  to  the  require- 
ments of  this  State,  and  who  have  removed  to  this  State  and  intend 
to  practice  law  here,  may  be  recommended  by  any  of  the  examining 
boards  at  any  regular  meeting,  for  admission  without  examination, 
upon  showing  the  foregoing  facts  to  the  satisfaction  of  any  of  such 
boards. 

VIII. 

For  the  period  of  two  years  from  and  after  July  1,  1917,  mem- 
bers of  the  bars  of  the  several  inferior  courts  of  record  in  this  State, 
who  have  not  been  admitted  to  the  bar  of  the  Supreme  Court,  may  be 
admitted  upon  recommendation  of  the  Central  Board  of  Examiners, 
after  the  examination  of  such  applicant  by  said  board,  which  ex- 
amination may  be  oral,  and  held  at  Little  Rock  on  the  last  Saturday 
in  each  month  except  the  months  of  July  and  August. 

IX. 

These  rules  shall  take  effect  and  be  in  force  from  and  after  July 
10, 1917. 

II. 
OPINIONS  NOT  REPORTED. 

Stell  V.  Stell;  appeal  from  Ccfnway  Chancery  Court;  Jordan  Sel- 
lers, Chancellor;  affirmed  June  25,  1917,  per  Smith,  J. 

The  Ingle  System  Co.  v.  Hunt;  appeal  from  Cleburne  Circuit 
Court;  John  I.  Worthington,  Judge;  affirmed  July  2,  1917,  per  McCul- 
loch,  C.  J. 

Morton  v.  Linton  &  Plant;  appeal  from  White  Circuit  Court;  J. 
M.  Jackson,  Judge;  affirmed  July  9,  1917,  per  Humphreys,  J. 

Wolf  &  Hughes  V,  State;  appeal  from  Pope  Circuit  Court;  A.  B. 
Priddy,  Judge;  affirmed  July  9,  1917,  per  Humphreys,  J. 

Houston  V.  State;  appeal  from  Craighead  Circuit  Court;  W.  J. 
Driver,  Judge;  affirmed  September  24,  1917,  per  McCulloch,  C.  J. 
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Mangrum  v.  State;  appeal  from  Craighead  Circuit  Court,  Lake 
City  District;  W.  J.  Driver,  Judge;  affirmed  September  24,  1917,  per 
Wood,  J. 

Thompson  v.  Sides;  appeal  from  Clay  Circuit  Court,  Eastern  Dis- 
trict; W.  J.  Driver,  Judge;  affirmed  October  1,  1917,  per  Humphreys,  J. 

Jackson  v.  State;  appeal  from  Jefferson  Circuit  Court;  W.  B.  Sor- 
rells,  Judge;  affirmed  October  8,  1917,  per  Wood,  J. 

Burk  Bros.  v.  McNerry;  appeal  from  Sebastian  Circuit  Court, 
Fort  Smith  District;  W.  A.  Falconer,  Chancellor;  reversed  October  8, 
1917,  per  Smith,  J. 

Rowe  V,  Zimmerman;  appeal  from  Lonoke  Circuit  Court;  Thomas 
C.  Trimble,  Judge;  reversed  October  15,  1917,  per  Smith,  J. 

Sims  V.  State;  appeal  from  Jefferson  Circuit  Court;  W.  B.  Sor- 
rells,  Judge;  affirmed  October  15,  1917,  per  Humphreys,  J. 

CASES  DISPOSED  OF  ON  MOTION. 
III. 

Tom  Spain  and  Julia  Spain  v.  City  of  Paragould ;  Greene  Chancery 
Court;  C.  D.  Frierson,  Chancellor;  appeal  dismissed  July  9,  1917,  for 
failure  to  lodge  transcript  in  Supreme  Court  within  the  time  liipited 
by  the  statute;  per  curiam. 

Missouri  Pacific  Railway  Company,  T.  M.  Neal  and  Lewis  Rags- 
dale  V.  W.  J.  Chambers,  Sheriff,  and  Hays  &  Ward;  Pope  Circuit 
Court;  A.  B.  Priddy,  Judge;  petition  for  certiorari  and  for  restraining 
order,  heard  and  overruled  September  17,  1917 ;  per  curiam. 

W.  J.  PhiUips  V.  The  State  of  Arkansas;  Jefferson  Circuit  Court; 
W.  B.  Sorrells,  Judge;  appeal  dismissed  on  appellee's  motion  for  fail- 
ure to  perfect  appeal  within  the  time  limited  by  statute,  September  24, 
1917 ;  per  curiam. 

George  Eickhoff  v.  City  of  Argenta;  Pulaski  Chancery  Court; 
John  E.  Martineau,  Chancellor;  appeal  dismissed  on  appellant's  mo- 
tion October  1,  1917,  the  controversy  having  been  compromised  and 
settled;  per  curiam. 

L.  M.  Warmack  and  Edward  S.  Ellis  v.  M.  B.  Morgan;  Little 
River  Chancery  Court;  James  D.  Shaver,  Chancellor;  appeal  dis- 
missed on  appellants'  motion  October  8,  1917,  the  controversy  having 
been  compromised  and  settled;  per  curiam. 

0.  H.  Sumpter,  administrator  of  the  estate  of  Zada  Starbuck, 
Deceased,  v.  Beall  Sisters;  Garland  Circuit  Court;  Scott  Wood,  Judge; 
settled  and  appeal  dismissed  on  appellant's  motion  October  8,  1917; 
per  curiam. 
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ACCOMPLICE: 

testimony  of.    Murphy  v.  State,  353. 

thief  and  receiver  of  stolen  goods  are  accomplices  for  what  purposes. 
Id.. 

ACCORD  AND  SATISFACTION: 

'     may  be  rescinded,  when.     Houser  v.  Burchari  and  Levy,  178. 

ACKNOWLEDGMENTS: 

false  statements.  Proof  of  acknowledgment.   Walden  v.  Blasaingame, 

448. 
presumption  as  to  acts  of  officer.    Nevada  County  Bank  v.  Gee,  312. 
over  telephone.    Id. 
impeachment  of  certificate.    Id. 

ACTIONS: 

vexatious  suit  may  be  dismissed  when.    Heard  v.  McCabe,  185. 

ADMINISTRATION: 

sale  of  lands  to  pay  debts;   dower  of  widow  in  proceeds.     Davis, 

Admr.,  v.  MeCamUeaa,  538. 
statutes  of  limitations  and  non-claims  can  not  be  waived.    Abbott, 

Admr,,  v.  Johnston,  1. 

ADVERSE  POSSESSION.    See  Ejectment. 

burden  of  proof.     Love  v.  Cowger,  445. 

of  widow  against  remainderman.    Miller  v.  Miller,  28. 

APPEAL  AND  ERROR: 

it  is  error  for  the  trial  court,  in  the  presence  of  the  jury,  to  order  into 

custody  a  witness  who  testified  to  his  own  guilt  of  a  crime.     Martin 

V.  StaU,  442. 
absence  of  motion  for  new  trial.    Love  v.  Cowger,  445. 
new  trial  should  be  granted  when  trial  court  finds  that  the  verdict  is 

contrary  to  the  weight  of  the  evidence.     Spadra  Creek  Coal  Co,  v. 

Harger,  374. 
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APPEAL  AND  ERROR — Continued. 

continuance  on  ground  of  absent  witness,  diligence  to  procure  at- 
tendance.    Tonga  v.  State,  344. 

instructions  on  same  point  need  not  be  multiplied.    Id. 

practice  on  appeal  from  law  court;  review  for  errors  of  law.  Leach 
V.  Smith,  465. 

chancery  appeal,  trial  de  novo.    Id. 

after  verdict  it  is  too  late  to  object  that  the  jury  was  improperly 
sworn.    MeadoTB  v.  State,  471. 

incompetent  testimony  is  inadmissible  for  any  purpose.  Pugaley 
V.  Tyler,  491. 

sufficiency  of  the  evidence  in  personal  injury  action.  Sterling  An- 
thracite Coal  Co.  V.  Strove,  436. 

repetition  of  instructions  not  necessary.    Id. 

no  reversal  in  criminal  case  for  harmless  error.    Monk  v.  Siaie,  358. 

error  on  face  of  record;  motion  for  new  trial  not  necessary.  Davis, 
Admr.,  v.  MeCandless,  538. 

judgment  void  on  its  face;  exception  not  necessary.  Labat  v.  Dugan 
Piano  Co.,  672. 

reasons  of  chancellor  are  immaterial.    MiUer  v.  Miller,  28. 

jury  verdict,  on  appeal,  will  not  be  disturbed  when  fotmded  on  sub- 
stantial evidence.     Yazoo  &  M,  V.  Rd.  Co.  v.  Jackson,  34. 

multiplication  of  instructions.    Id. 

finality  of  finding  of  the  jury.     Lisko  v.  Uhren,  111. 

refusal  of  trial  court  to  admit  proffered  evidence;  practice;  saving 
exceptions.    Fowler  v.  State,  366. 

new  trial  for  newly  discovered  evidence;  diligence  necessary.    Id. 

an  instruction  should  not  single  out  a  particular  piece  of  evidence. 
Id. 

presumption  concerning  chancellor's  findings  of  fact.  Young,  Admr., 
v.  Wyatt,  371. 

need  not  set  out  findings  of  fact  in  decree.    Id. 

faultily  worded  instruction  not  prejudicial,  when  the  court  gave  a 
correct  instruction  on  the  same  issue.     Smedley  v.  State,  149. 

issues  to  be  submitted  to  the  jury,  issues  raised  by  the  original  or 
amended  pleading.    Ozark  Fruit  Growers  Assn.  v.  Tetrick,  165. 

finding  of  chancellor,  on  appeal.    Houser  v.  Burehart  and  Levy,  178. 

failure  to  file  bill  of  exceptions.    Heard  v.  McCahe,  185. 

assignments  of  error  must  be  set  forth  in  both  bill  of  exceptions  and 
motion  for  a  new  trial.     Thompson  v.  Stale,  217. 

in  prosecution  for  larceny,  defendant  not  prejudiced  by  jury  taking 
an  alleged  bill  of  sale  with  them  to  the  jury  room.  Holub  v.  Stats, 
246. 

failure  to  abstract  record.    Flake  v.  Hill,  267. 
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APPEALS: 

from  county  court;  others  cannot  join  after  appeal  is  lodged  in  circuit 
court,  when;  establishment  of  road  district.    Rust  v.  Kocourek,  39. 

ATTORNEY'S  FEES: 

for  legal  services;  amount.    Sebastian  State  Bank  v.  Holland,  59. 

AUTOMOBILES: 

negligence,  frightening  horse;  previous  acts.    Pugsley  v.  Tyler,  491. 
duty  of  driver  of  automobile  with  respect  to  driver  of  a  horse  which 

becomes  frightened.    Russ  v.  Strickland,  406. 
power  of  city  to  license  vehicles  hauling  passengers  for  hire.    City  of 

Argenta  v.  Keath,  334. 
doing  business  through  city  between  points  outside.    Id, 

BANKS  AND  BANKING: 

employment  of  attorney  for  year;  ratification  of  acts  of  officers  of 

bank  by  directors;  fees.     Sebastian  State  Bank  v.  Holland,  69. 
double  liability  of  stockholders  of  State  bank.     Davis  v.  Moore,  128. 
retroactive  effect  of  the'statute.    Id, 
duty  of  Bank  Commissioner.    Id, 
enforcement  of  double  liability.    Id. 
remedy  of  shareholder.    Id, 

BANK  COMMISSIONER.    See  Banks  and  Banking. 

BENEFIT  INSURANCE: 

age  of  applicant,  knowledge  of  agent.     The  U.  S,  Assurance  Ass'n 

y,  Frederick,  12. 
penalty  and  attorney's  fees  not  to  be  assessed,  when.    Id. 
notice  of  assessments  due,  to  be  made  how.    Id. 
payment  of  all  assessments  of  which  notice  was  received.    Id, 

BILL  OF  REVIEW: 

duty  upon  party  failing  to  show  error  as  matter  of  law  upon  the  face 
of  the  record  when.     Bransietter  v.  Branstetter,  301. 

BRIDGES.    See  Improvement  Districts. 

CARRIERS: 

duty  to  maintain  comfortable  waiting  rooms;  damages  resulting  from 

failure  to  heat  waiting  room.     Mills,  Ree„  v.  Franklin,  80. 
damages  to  deadhead  freight.     Bush,  Rec'r,  v.  Beason,  669. 
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CARRIERS — Continued. 

mule  to  be  used  by  shipper  in  doing  work  ioT  the  carrier.    Id, 
liability  to  trespasser.    Lee  v.  Helena,  P.  &  N,  Ry.  Co.,  580. 

CATTLE  TICK  ERADICATION: 

power  of  Statutory  Board  of  Control.    Cazort  v.  State,  453. 
protection  of  cattle  already  dipped.    Id, 
transportation  of  cattle  between  counties.     Id, 
notice  by  courts  and  others  of  rules  promulgated  by  Board  of  Con- 
trol.   Id, 

CERTIORARI: 

will  be  granted,  when.    Rtist  v.  Kocourek,  39. 
delay;  public  inconvenience.    Id, 
formation  of  road  district.    Id, 

CHATTEL  MORTGAGES: 

validity  of.     The  Continental  Supply  Co,  v.  Thomas,  287. 
substantial  compliance  with  the  statute.    Id, 

CLOUD  ON  TITLE: 

action  to  remove.    Newman  v.  Lybrand,  424. 

cancellation  of  tax  deed.    Id, 

certificate  of  sherifif  and  collector  that  taxes  have  been  paid.    Id, 

CONSTITUTIONAL  LIMITATIONS: 

police  power;  regulation  of  fire  insurance  business.    Firemen's  Ins, 
Co.  V.  Davis,  576. 

CONTINUANCES.    See  Trial. 

CONTRACTS: 

disaffirmance  of;  minority  and  incapacity.    Rayhum  v.  Hopkins,  601. 
damages  for  breach  of  contract  to  buy.    Laser  Grain  Co.  v.  Tennessee 

Tiber  Co.,  494. 
rules  of  construction.    American  Can  Co.  v.  White,  381. 
contract  using  word  "lease"  held  to  intend  a  "sale."    Id, 
rescission  of  for  fraud.     Peters  v.  Prince,  561. 

CORPORATIONS: 

nature  and  extent  of  relationship  of  directors  to  a  corporation. 

HorTior  v.  New  South  Oil  Mill,  561. 
duty  to  act  in  good  faith.    Id, 
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CORPORATIONS— CotKititted. 

director  can  not  purchase  outstanding  claims  against  insolvent  cor- 
poration.   Id. 
legitimate  amendment  to  charter.    Davis  v.  Moore,  128. 
imposition  of  new  terms.    Id. 

CONFESSIONS: 

validity  of,  test.    Improper  influences.     Tonga  v.  State,  344. 
crime  of  seduction.     SmecUey  v.  State,  149. 

CONSTITUTIONAL  LAW: 

the  act  of  1917  authorizing  the  rendition  of  verdicts  by  less  than 
twelve  jurors,  held  invalid.  Minnequa  Cooperage  Co.  v.  Hendricks, 
264. 

right  of  State  to  borrow  money.    Hays  v.  McDaniel,  62. 

COUNTER-CLAIM  AND  SET-OFF: 

can  be  pleaded  by  way  of  reply  to  the  answer,  when.  Lay,  Adm'r, 
V.  Gaines,  167. 

COUNTIES: 

can  not  pay  interest  on  obligations.    Quinn  v.  Reed,  116.     . 
misappropriation  of  public  funds.    Parker  v.  State,  234. 

COUNTY  WARRANTS: 

reissuance;  interest;  action  to  restrain  by  citizen  and  tax  payer. 
Quinn  v.  Reed,  116. 

CRIMINAL  LAW: 

former  acquittal.     Turner  v.  State,  48. 

proof  of  criminal  intent.    Bledsoe  v.  State,  122. 

charge  that  act  is  felonioiisly  done  is  a  charge  that  it  is  done  with 

criminal  intent.    Parker  v.  State,  234. 
embezzlement;  county  officer.    Id. 
directed  verdict  of  guilty  is  reversible  error.    Id. 
embezzlement,  variance  between  indictment  and  proof.    Gardner  v. 

State,  253. 
larceny;  proof  of  robbery;  proof  of  value  of  money  taken.    Cook  v. 

State,  90. 
assault  with  intent  to  kill.    Cranford  v.  State,  101. 
evidence  of  behavior  of  bloodhounds.    Id. 
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CRIMINAL  LAW—C(miinued. 

where  judge  appeared  before  grand  jury,  not  disqualified,  when. 
Bledsoe  v.  StaU,  122. 

examination  of  witnesses  before  grand  jury.    Id. 

burning  gambling  devices.    Id. 

larceny  of  hogs.    Monk  v.  State,  858. 

evidence  of  other  crimes.    Id. 

proof  of  mens  rea.    Id. 

instruction  on  reasonable  doubt  and  presumption  of  innocence.    Id. 

no  reversal  for  harmless  error.     Id.  • 

homicide.    Fowler  v.  State,  365. 

jurisdiction  of  circuit  judge  over  jury  to  prevent  the  occurrence  of 
anything  calculated  to  lead  to  an  improper  verdict.  Freels  v 
StaJte,  189. 

misconduct  of  jury,  homicide  case,  permitting  jury  to  walk  through 
cemetery  where  deceased  was  buried.    Id. 

instruction  on  issue  of  reasonable  doubt;  facts  and  circumstances 
susceptible  of  two  constructions.     Thompson  v.  State,  217. 

discretion  of  State's  attorney  as  to  prosecution  of  criminals.  Sj>eer 
V.  State,  457. 

unlawfully  cutting  timber.     Meadors  v.  State,  471. 

failure  to  swear  jury  properly.     Id. 

granting  a  new  trial  will  not  support  a  plea  of  former  jeopardy. 
Weaver  v.  State,  327. 

confessions;  test  of  validity;  improper  influence.     Tongs  v.  State,  344. 

forgery.    Id. 

conviction  upon  testimony  of  accomplice.     Murphy  v.  State,  363. 

receiver  of  stolen  goods  and  the  thief  are  accomplices.  Id. 

improper  instructions  to  grand  juries  not  ground  for  quashing  in- 
dictment.    Speer  v.  State,  457. 

change  of  venue.    Id. 

indictment  of  prosecuting  attorney  for  proceeding  against  certain 
persons  for  committing  misdemeanors,  when  they  had  committed 
felonies.    Id. 

erronious  name  of  crime  mentioned  in  an  indictment  does  not  invali- 
date it.    Id. 

trial  of  prosecuting  attorney;  questions  asked  veniremen.    Id. 

misconduct  of  prosecuting  attorney  in  the  conduct  of  his  office.    Id. 

DAMAGES: 

obstruction  of  drainage.     Y.  &  M.  V.  Rd.  Co.  v.  Jackson,  34. 

fire  from  locomotive.    Bush,  RecW,  v.  Taylor,  522. 

breach  of  contract  to  buy.    Laser  Grain  Co.  v.  Tennessee  Fiber  Co., 

494. 
punitive  damages  for  knowingly  selling  unwholesome  meat    Hixsan 

V.  Cook,  401. 
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DEBT.    See  State. 

right  of  State  to  borrow  money.    Hays  v.  McDaniel,  Treas.,  62. 
DEEDS: 

proof  that  same  was  not  acknowledged.    Nevada  County  Bank  v. 

Gee,  312. 
proof  that  consideration  is  not  that  recited  in  a  deed.    Lay,  Adm'r, 

V.  Gaines,  167. 

DOWER: 

verbal  election  to  take  under  a  will,  when  revocable.    Cooley  v. 

North,  Ex'r,  350. 
widow's  election,  when  binding.    Id. 
election  determined  how.    Id, 
sale  of  lands  to  pay  debts;  dower  interest  of  widow  in  proceeds  in 

administrator's  hands.    Davis,  Admr,,  v.  McCandless,  538. 

EJECTMENT: 

burden  of  proof.    Love  v.  Cowger,  445. 

EMBEZZLEMENT: 

Rirby's  Digest,  §  §  1841  and  1839  prescribe  punishment  for  different 
offenses.    Gardner  v.  State,  253. 

EQUITY  JURISDICTION: 

equity  may  retain  jurisdiction  of  a  cause,  although  brought  on  the 

wrong  theory.    Bransteiter  v.  Branstetter,  301. 
appointment  of  conmiissioner  to  partition  land  is  appointment  to  do  a 

ministerial  act.     Id, 
acts  of  commissioner.     Id, 
extent;  validity  of  contract.    Black  Lbr,  Co,  v.  Kingman  Plow  Co,,  107. 

ERROR  CORAM  NOBIS:    See  Writ  op  Error  Coram  Nobis.    Brad- 
ford V.  WhiU,  532. 

EVIDENCE: 

proof  of  the  unlawful  cutting  of  timber.     Meadors  v.  State,  471. 

action  for  damages  for  negligence;  evidence  of  previous  acts  of  negli- 
gence.   Ptigsley  v.  Tyler,  491. 

incompetent  testimony  is  inadmissible  for  any  purpose.    Id, 

action  to  cancel  a  deed;  evidence  of  transactions  with  deceased. 
Walden  v.  Blassingame,  448. 
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EVIDENCE — Cmlinued. 

criminal  intent;  proof  of  commission  of  other  crimes.    Monk  v. 

StcUe,  358. 
re-examination  of  witness  upon  point  already  testified  to.    Fowler  v. 

Stale,  366. 
homicide    case;    self-defense,    proof  of  defendant's  belief;  specific 

conduct  of  deceased  on  other  occasions.    Id. 
ag^reed  statement  of  facts,  can  not  be  withdrawn  or  annulled,  when. 

Webster  v.  Goolsby,  141. 
seduction;  right  to  ask  accused  if  he  had  not  been  tried  for  a  similar 

offense.    Smedley  v.  State,  149f 
proof  of  motive  and  similar  acts.    Id. 
dying  declarations;  admissibility  question  for  trial  court.     Freeh  v. 

State,  189. 
assault  with  intent  to  kill;  statements  made  a  few  months  prior  to  the 

killing.     Cranford  v.  State,  101. 
evidence  of  statements  on  a  signboard;  assault.    Id. 
conduct  of  bloodhounds.    Id. 
expert  testimony;  qualifications  of  witnesses.     Newport  Mfg.  Co.  v. 

Alton,  542. 
hypothetical  question,  what  must  be  included.    Id. 
cross-examination;  immaterial  matters;  contradicting  witness.    Lisko 

V.  Uhren,  111. 
irrelevant  testimony,  admissible,  when.    Proof  of  criminal  intent  by 

proof  of  similar  acts.    Bledsoe  v.  State,  122. 

EXCHANGE  OF  CHATTELS: 

title  passes  when.     Todd  v.  Toll,  474. 

EXECUTION  SALES: 

purchaser  at  execution  sale  under  junior  lien  may  redeem,  when. 
Dalton  V.  Brown,  200. 

EXPRESS  COMPANIES: 

duty  as  common  carrier  to  accept  goods  for  shipment.     Wells  Fargo 

&  Co.  V.  StaU,  210. 
delivery  of  interstate  shipment  of  liquor,  good  faith.     Id. 

FENCING  DISTRICTS: 

statutory  penalty.    Green  v.  State,  67. 
h 
FERRIES: 

abandonment  of  right  to  operate.    Munn  v.  Skulls,  291. 
right  to  operate  continues  how  long.    Id. 
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FERRIES— CoiKinued. 

license  fee  must  be  paid  annually,  and  can  not  be  waived  by  officials. 

Id. 
penalty  for  improper  operation  of    Id, 

FIRE  INSURANCE: 

stipulation  in  policy  requiring  submission  to  arbitration  is  void. 

Fireman*8  Insurance  Co.  v.  D(wi8,  676. 
police  power,  to  regulate.    Id. 

FORGERY: 

uttering  forged  instrument.     Tongs  v.  State,  844. 
use  of  name  by  permission.    Id. 

FORMER  JEOPARDY: 

new  trial  will  not  support  plea  of.    Weaver  v.  State,  327. 
proof  of  various  sales  of  liquor.     Dean  v.  State,  322. 

FRAUD: 

duty  of  court  where  fraud  is  alleged.    Homor  v.  New  South  Oil  MUl, 
551. 

GAMBLING.    See  Sheriffs. 

neglect  of  duty.    Bledsoe  v.  State,  122. 
GIFTS: 

of  homestead;  signature  of  wife.    McLeod  v.  McLeod,  481. 

GUARDIAN  AND  WARD: 

guardian  can  not  exchange  ward's  lands,  when.    RiLshing  v.  Homer, 

21. 
can  not  sell  homestead,  when.    Id. 

HOMESTEAD: 

guardian  can  not  exchange  lands  of  ward.    Rushing  v.  Homer,  21. 
probate  sale  of  minor's  homestead  is  void,  when.    Id. 
husband  and  father  can  not  make  gift  of  homestead  without  signature 
of  wife.    McLeod  v.  McLeod,  481. 
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HOMICIDE: 

proof  ol  turbulent  character  of  deceased.    FowXer  v.  Staie,  365. 
self-defense;  proof  of  defendant's  belief.    Id. 
'    specific  acts  of  violence.    Id. 

IMPROVEMENT  DISTRICTS: 

creation  by  leg:islative  enactment;  misdescription.  Heinemann  v. 
Sweaii,  70. 

arbitrary  description  of  lands  included;  power  of  the  courts.    Id. 

Act  165,  Acts  1917,  declared  invalid.    Id. 

organization;  withdrawal  of  name  from  petition;  reason.  EchoU  v. 
Trice,  97. 

powers  and  duties  of  commissioners  of  district  organized  under 
special  act.    Road  Imp.  Dist.  No.  1  of  Grant  County  v.  Toler,  410. 

right  of  commissioners,  after  adopting  a  plan  for  wooden  bridges, 
may  change  the  same  to  steel  or  concrete,  when.    Id. 

assessments  may  be  changed,  when.    Id. 

reassessment  not  based  upon  the  superior  quality  of  the  assess- 
ment, may  be  defeated,  when.    Id. 

right  of  commissioners  to  change  the  plans  and  assessments.    Id. 

cost  of  the  improvement.    Id. 

INJUNCTION: 

right  to;  obstruction  of  public  highway.     St.  L.,  /.  M.  &  S.  Ry.  Co. 

V.  Taylor,  64. 
right  of  individual.    Id. 
damage  additional  to  that  suffered  by  the  public    Id. 

INSOLVENT  CORPORATIONS: 

director  of,  can  not  purchase  outstanding  claims  against.  Homor 
V.  New  South  Oil  Mill,  551. 

INSTRUCTIONS: 

particular  evidence  should  not  be  singled  out.    Fowler  v.  State,  366. 
faultily  worded  instruction  not  prejudicial,  when.    Smedley  v.  State, 
149. 

INSURANCE: 

policy  of,  becomes  binding  on  the  company,  when.    House,  Rec*r,  v. 

Davis,  387. 
effect  of  mailing  policy  to  applicant.    Id. 
failure  of  insured  to  give  notice  of  receipt  of  policy  sent  by  maO, 

where  requested  by  the  insurer.    Id. 
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INSURANCE— CoiKmued. 

lapse  of  life  policy  for  failure  to  pay  premiums.    Mo.  State  Life  Ins. 

Co.  V.  Fry,  419. 
automatic  extension.    Id. 
arbitration.    Firemen's  Ins.  Co.  v.  Davis,  676. 
arbitration  of  amount  of  loss.    Id. 
police  power  to  regulate  fire  insurance  business.    Id. 
benefit  insurance.     The  U.  S.  Assurance  Ass'n  v.  Frederick,  12. 
who  may  be  named  as  beneficiary.    Id. 
penalty  and  attorney's  fees.    Id. 
duty  of  benefit  company  to  notify  when  assessments  are  due.    Id. 

INTERPLEA: 

bond  of  interpleader,  liability  thereon;  summary  judgment  against 
the  parties.    Labat  v.  Dugan  Piano  Co.,  672. 

INTERSTATE  COMMERCE: 

carrier  may  avoid  discrimination  by  placing  rate  fixed  upon  interstate 
freight  upon  intrastate  shipments.  St  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Stale,  223. 

JUDGMENTS: 

what  constitutes  a  final  judgment  which  may  be  appealed  from. 
Branstetier  v.  Branstetter,  301. 

JUDICIAL  NOTICE:. 

location  of  cities  and  towns  in  the  State.    Cranford  v.  Stale,  101. 

JUDICIAL  SALES: 

finality  of  report  of  commissioner;  prima  facie  correct,  when.  Crit- 
tenden  Investment  Co.  v.  Whitman,  761 

JURIES: 

juror  can  hot  impeach  verdict,  when.     Turner  v.  State,  48. 
propriety  of  quotient  verdict.     Speer  v.  State,  467. 
verdict  by  lot.    Id. 

verdict  by  nine  jurors;  act  authorizing  same  is  invalid.  Minnequa 
Cooperage  Co.  v.  Hendricks,  264. 
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JURISDICTION: 

issue  of  may  be  raised  for  the  first  time  on  appeal.     Lusk  et  al., 

Ree*r8,  v.  Cooper,  241. 
extent  of  eqiiity  jurisdiction.    Black  Lhr.  Co.  v.  Kingman  Plow  Co., 

107. 
validity  of  contract.    Id. 

JUSTICES  OF  THE  PEACE: 

jurisdiction  of,  as  to  amount;  effect  of  prayer  for  attorney's  fees. 
Luak  ei  oZ.,  Ree'rs,  v.  Cooper,  2^1. 

LABORERS'  LIENS: 

for  making  crop;  abandonment.    Rand  v.  Walton,  431. 

LANDLORD  AND  TENANT: 

lien  on  rents  in  hands  of  under-tenant.     Young,  Admr.,  v.  Wyati,  371. 
insolvency  of  lessee.    Id. 

LARCENY: 

proof  of  robbery;  description  of  money.    Cook  v.  State,  90. 
of  a  horse;  amount  of  punishment.    Daugherty  v.  State,  333. 
thief  and  receiver  of  stolen  goods.    Murphy  v.  State,  353. 
stealing,  killing  and  carrying  hogs  to  market.    Monk  v.  State,  368. 
sufficiency  of  the  evidence.    Holub  v.  State,  245. 

LIENS: 

sale  of  chattels;  reservation  of  title.  Gordon  H.  B.  Grate  Co.  v. 
Zearing,  Rec'r,  535. 

lien  for  unpaid  purchase  price.    Id. 

waiver,  by  bringing  action  for  unpaid  purchase  price.    Id. 

laborer's  liens;  making  crop.    Rand  v.  Walton,  431. 

abandonment  of  lien.    Id. 

lien  of  landlord  or  original  lessor  on  rent  money  in  hands  of  under- 
tenant where  lessee  becomes  insolvent.  Young,  Admr.,  v.  Wyatt, 
371. 

chattel  mortgage  lien,  how  fixed  as  against  strangers.  The  CorUi" 
nentaX  Supply  Co.  v.  Thomas,  287. 

vendor's  lien  for  purchase  price.    Lay,  Adm'r,  v.  Gaines,  167. 

effect  on,  of  acceptance  of  other  security.    Id. 

purchaser  at  execution  sale  under  junior  lien,  may  redeem.  D<Utan 
V.  Brown,  200. 
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LIFE  INSURANCE: 

lapse  for  failure  to  pay  premiums.    Missouri  State  Life  Ins,  Co,  v. 

Fry,  419. 
automatic  extension  not  operative,  when.    Id, 

LIQUOR: 

illegal  sale;  sufficiency  of  proof.  Condit  v.  State,  341. 
intermediary  may  be  guilty  of  illegal  sale,  when.  Id, 
illegal  sale;  name  of  purchaser  need  not  be  alleged  in  the  indictment. 

Dean  v.  State,  322. 
proof  of  more  than  one  sale  may  be  offered.    Id, 
semble;  effect  of  such  proof.    Id, 
sufficiency  of  the  evidence.    Id, 
illegal  sale;  "bone  dry  law;"  interstate  shipment.    Robertson  v.  State, 

158. 
defendant  not  liable  if  he  acted  as  buyer's  agent  in  an  illegal  sale. 

Kemp  V.  State,  176. 
illegal  sale;  time;  insufficient  proof.     Wilson  v.  State,  204. 
act  of  intermediary;  not  liable  when.    Id, 
prohibition  against  delivery  of  alcohol.     WeUs  Fargo  &  Co.  v.  State, 

210. 
delivery  by  express  company  of  interstate  shipment.    Id, 
good  faith.    Id, 
illegal  sale;  sufficient  evidence.     Turner  v.  State,  48. 

LIMITATIONS: 

action  to  foreclose  vendor's  lien.     Abbott,  Admr,,  v.  Johnston,  1. 
administrator  can  not  waive  statutes  of  limitations  on  non-claim.   Id, 
where  vendor's  lien  is  barred  by  limitations,  right  of  lien  holder  to 

recover  taxes  paid.    Id, 
runs  in  favor  of  party  to  a  forged  deed,  when.     Walden  v.  Blassin- 

game,  448. 

LOCAL  IMPROVEMENT.    See  Road  Districts. 

organization;  variance  between  petition  and  ordinance.  Less  v. 
Imp,  Dist,,  44. 

what  constitutes  test.     Bennett  v.  Johnson,  507. 

organization,  omission  in  ordinance  to  name  certain  property  in- 
cluded in  the  district.     Riddle  v.  BalUw,  161. 

MASTER  AND  SERVANT: 

injury  to  servant  in  using  simple  tools.     Arnold  v.  Doniphan  Lbr.  Co,, 

486. 
simple  tool  rule.    Id, 
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MASTER  AND  SERVANT— Con^tnteed. 

duty  of  both  with  respect  thereto.    Id, 
injury  from  simple  hatchet.    Id. 

use  of  defective  tool;  knowledge  of  master;  promise  to  repair;  obvious 
defect.    Newport  Mfg.  Co,  v.  Alton,  642. 

MORTGAGES:      ' 

chattel  mortgages;  substantial  compliance  with  the  statute.     Th€ 

Continental  Supply  Co,  v.  Thomas,  287. 
validity  of  chattel  mortgage.    Id, 

MOTOR-DRIVEN  VEHICLES.    See  Automobiles. 
MUNICIPAL  CORPORATIONS: 

improvement  of  streets;  power  of  city  council.  V enable  v.  Plummer- 
ville,  477. 

ratification  by  council  of  invalid  act  of  city  officials.    Id, 

mere  knowledge  is  not  ratification.    Id, 

city  can  not  exact  license  from  driver  of  automobile  from  a  point  out- 
side, through,  to  a  point  beyond  the  city.  City  of  Argenta  v. 
Keath,  334. 

NEGLIGENCE: 

driving  automobile  so  as  to  frighten  horse.    Pugsley  v.  Tyler,  491. 
evidence  of  other  acts  of  negligence,  when  inadmissible.    Id. 
personal  injuries;  death;  efifect  of  concurring  cause.    Sterling  Atkhra-^ 

cite  Coal  Co,  v.  Strope,  435. 
duty  of  driver  of  automobile  toward  frightened  horse.     Rusa  v. 

Stricklandy  406. 

NEW  TRIAL: 

duty  of  trial  court  to  grant,  when.     Spadra  Creek  Coal  Co.  v.  Harger, 

874. 
new  trial  will  not  support  plea  of  former  jeopardy.     Weaver  v.  Stale, 

327. 
newly  discovered  evidence;  diligence.    Fowler  v.  State,  366. 
newly  discovered  evidence;  discretion  of  trial  court.     Thompson  v. 

State,  217. 
newly  discovered  evidence;  lack  of  diligence.    Lisko  v.  Uhren,  111. 

NON-CLAIM,  STATUTE  OF: 

can  not  be  waived  by  administrator.    Abbott,  Admr,,  v.  Johnston,  1. 
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OBSTRUCTION  OF  ROADS: 

remedy;  injunction.    St.  L.,  /.  M.  &  S.  Ry,  Co.  v.  Taylor,  64. 
PARTITION: 

disputed  title,  equity  is  without  jurisdiction  to  partitioil.     Bran- 

stetier  v.  Bransletter,  301. 
where  action  is  brought  in  equity  for  partition,  equity  may  retain 

cause  upon  other  grounds.    Id. 

PAYMENT  OF  MONEY: 

voluntary  payment  can  not  be  recovered.     Tancred  v.  First  Naixonal 
Bank,  520. 

PERSONAL  INJURY  ACTIONS: 

death;  concurring  causes.     Sterling  Anthracite  Coal  Co.  v.  Strope,  435. 
finality  of  dismissal  in  pursuance  of  agreement  to  dismiss.    Doan 
V.  Bush,  Receiver,  566. 

PLEADING  AND  PRACTICE: 

paragraphing  complaint.    Laser  Grain  Co.  v.  Tennessee  Fiber  Co., 

494. 
stipulation  agreeing  to  certain  facts  in  justice  court,  may  be  used  in 

circuit  court  on  appeal.     Webster  v.  Goolsby,  141. 
agreed  statement  of  facts  cannot  be  withdrawn.    Id. 
annulment  of  a  stipulation  as  to  facts.    Id. 
reply  to  the  answer  is  proper,  when.    Lay,  Admr.,  v.  Gaines,  167. 
counter-claim  or  set-oflf.    Id. 
vexatious  suit  may  be  dismissed  by  circuit  court.    Heard  v.  MeCabe, 

185. 
duty  of  court  where  fraud  is  alleged.    Hombr  v.  New  South  OH  Co., 

551. 
dismissal  of  action  by  agreement;  res  adjudicata.  Doan  v.  Bush, 

Recr.,  566. 
judgment  on  bond  of  party  interpleading.    Ldbai  v.  Dugan  Piano 

Co.,  572. 
summary  judgment.    Id. 

PRINCIPAL  AND  AGENT: 

acts  done  under  direction  of  agent,  who  has  authority  to  do  the  act. 
•       Lancaster  v.  Case,  171. 
authority  of  agent  of  horse  dealer  to  warrant  the  condition  of  horse. 
Brovm  v.  Cone,  86. 
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PROSECUTING  ATTORNEYS: 

misconduct  in  office.    Speer  v.  State,  457. 
failure  to  prosecute  gamblers.    Id. 

PUBLIC  OFFICERS: 

embezzlement.    Parker  v.  State,  234. 

Kirby's  Digest,  §  1990,  not  in  conflict  with  Special  Act  1911,  p.  132. 
Id. 

RAILROADS: 

damage  by  fire  from  sparks  from  locomotive.    BtLsk,  Recr,,  v.  Taylor, 

522. 
kUling  stock;  notice  and  presentation  of  claim  to  station  agent. 

Lusk  et  al.,  Recrs.,  v.  Blevins,  378. 
killing  a  horse,  sufficiency  of  the  evidence.    Luak  et  al.,  Recrs.,  v. 

Cooper,  241. 
assessment  of  railway  property  by  Tax  Commission.    Dickinson, 

Recr.,  V.  Houaley,  259. 
change  of  assessment  of  Tax  Commission  by  local  assessors  and 

boards.    Id. 
duty  of  care  to  trespasser  on  train.    Lee  v.  Helena,  P.  &  N.  Ry.  Co., 

580. 
injury  to  person  on  track;  failure  to  sound  warning;  no  liability, 

when.     Tyler,  Admrx.,  v.  St.  L.,  /.  M.  &  S.  Ry.  Co.,  683. 
contributory  negligence.    Id. 
damage  to  land  by  obstruction  of  drainage.     Y.  &  M.  V.  R.  Co.  v. 

Jackson,  34. 

RATIFICATION: 

by  council  of  acts  of  mayor  or  city  officials.     Venable  v.  Plummer- 
viUe,  477. 

REDEMPTION: 

purchaser  at  execution  sale  under  junior  lien,  may  redeem,  when. 
Dalion  V.  Brown,  200. 

REFORMATION  OF  DEEDS: 

for  mutual  mistake.     Miller  v.  Miller,  28. 
REMAINDERS: 

widow  holds  adversely  to  remainderman,  when.      Miller  v.  Miller,  28. 
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RES  ADJUDICATA: 

where  a  cause  of  action  is  dismissed  by  consent.    Doan  v.  Bush, 

Receiver^  566. 
agreement  to  dismiss.    Id. 

RESCISSION  OF  CONTRACTS: 

disaffirmance  on  grounds  of  minority  and  incapacity.     Rayhurn  v 

Hopkins,  501. 
for  fraud  and  false  representations.    Peters  v.  Prince,  661. 
exchange  of  notes.    Id, 

ROAD  DISTRICTS: 

validity  of  organization.     Desha-Drew  Road  Imp.  Dist,  v.  Taylor,  503. 

Act  of  1917,  p.  2130,  upheld.    Id, 

Act  of  1917,  p.  1366,  No.  265,  construed.    Bennett  v.  Johnson,  507. 

lands  in  several  counties,  may  be  embraced  in  one  district.    Id. 

through  incorporated  towns.    Id. 

road  through  several  counties,  who  may  be  commissioners.    Id. 

single  improvement,  test.    Id. 

organization,  duplication  of  description.    Id. 

improvement  of  lands  embraced  in  another  district.     Id. 

ROADS:       V 

establishment  of  public  roads;  report  of  viewers.     Rust  v.  Kocourek, 

39. 
premature  hearing  of  report  of  viewers.     Id. 

RULES  GOVERNING  ADMISSION  TO  PRACTICE,  599. 
SALES: 

chattels;  reservation  of  title.  Gordon  H.  B.  G.  Co.  v.  Zearing,  Recr., 
535. 

waiver  of  lien  for  unpaid  purchase  price.    Id. 

exchange  of  chattels;  title  passes,  when.     Todd  v.  Toll,  474. 

damages  for  breach  of  contract  to  purchase.  Laser  Grain  Co.  v. 
Tennessee  Fiber  Co.,  494. 

whether  an  agreement  is  for  a  sale  or  lease  of  a  chattel,  to  be  deter- 
mined, how.    American  Can  Co.  v.  White,  381. 

sale  with  agreement  to  retake  in  case  of  default.    Id. 

sale  of  chattels  with  draft  and  bill  of  lading  attached;  title  of  purchaser 
of  draft.     Collin  County  Nat' I  Bank  v.  Laser  Grain  Co.,  396. 

interplea  by  purchaser  of  draft.    Id. 
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SALES— Continued, 

seller  of  unwholesome  meat  must  refund  the  purchase  price.    Hixson 

V.  Cook,  J^Ol, 
sale  with  knowledge  of  meat's  condition;  punitive  damages.    Id, 
of  farm  implements;  understanding  as  to  repairs  upon  same.    Black 

Ljbr,  Co,  V.  Kingman  Plow  Co,,  107. 

SEDUCTION: 

proof  that  defendant  was  not  married  is  not  necessary.     Smedley  v. 

State,  149. 
proof  that  prosecutrix  was  unmarried.    Id, 
female  must  be  corroborated  as  to  promise  of  marriage  and  sexual 

intercourse.     Id. 
what  constitutes  corroboration.     Id, 
confession  of  guilt.    Id, 

proof  of  similar  acts  with  other  men,  inadmissible,  when.    Id, 
motive  of  female,  consent  through  passion  or  curiosity.     Id, 

SHERIFFS: 

failure  to  seize  and  burn  gambling  devices.     Bledsoe  v.  State,  122. 
failure  to  perform  duties.    Id. 
criminal  intent.     Id. 

STATE: 

right  of  to  borrow  money  and  to  pay  interest  thereon.    Hays  v. 

McDaniel,  Treas.,  52. 
powers  of  State  Debt  Board.    Id. 

STATE  DEBT  BOARD.    See  State. 
STATUTES: 

validity  of  passage;  determination;  duty  of  court.     Desha-Drew  Road 

Imp,  Dist  V.  Taylor,  503. 
omission  of  word  when  bill  is  enrolled.    Id. 
test  of  validity;  confused  terms.     Id. 

validity  of  enactment;  "aye  and  nay"  vote.     State  v.  Crowe,  272. 
error  in  engrossing  a  bill  will  not  affect  its  validity,  when.    Id, 
validity  of  statute  organizing  improvement  district.    Heinemann  v. 

Sweatt,  70. 
misdescription  or  arbitrary  description;  power  of  courts.    Id, 
Act  165,  Acts  of  1917,  held  invalid.    Id. 
construction  of  borrowed  statute.     Davis  v.  Moore,  128. 
amendment  of  corporation  charter  by  statute.    Id, 
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STATUTES  CITED: 
Kirby's  Digest: 

C.  29 391 

C.  101 383 

§  425-426 673 

1469 58 

1498 330 

1499 331 

1701 404 

1826 95 

1839 256 

1841 256 

1844 93 

1901 472 

1902 472 

1990 236 

2043 153 

2279 460 

2373 473 

2384 357 

2387 365 

2996 42 

3003 43 

3138 325 

3292 202 

3412 68 

3582 293 

3799 27 

3901 483 

4382 578 

4430 43 

4438-4439 202 

4966  e(«e^ 387 

4966-4967 573 

5027 433 

5028 433 

5387-5388 122 

5999 4 

6407 289 

5466 479 

5473 479 

5666 164 

5776 308 

5777  to  5782 308 

6092 499 

6108 171 


§  6167 667 

6395 462 

6398-6400 462 

6462 59 

6774 243 

7020 331 

7033 331 

7104 426 

7695 332 

8010 39^5 

8012 395 

Acts: 

1874,  p.  72 57 

1903,  p.  323 78 

1907,  p.  144 380 

1907,  Act  141,  p.  336...  526 

1907,  p.  474 68 

1909,  p.  778 381 

1911,  p.  132 237 

1911,  Act  134,  p.  94.338-408 

1911,  p.  235 262 

1913,  p.  462 132 

1915,  Act  30 206 

1915,  Act  43,  p.  123.. ..  79 
1915,  Act  48,  p.  136....  412 
1915,  Act  86,  p.  338.  .97-454 

1915,  p.  707 68 

1915,  Act  191,  p.  781 274-275 
1917,  Act  100,  p.  478...  54 
1917,  Act  378,  p.  1814..   118 

1917,  Act  13 .159-211 

1917,  Act  165 71 

1917,  Act  265,  p.  1366..  509 
1917,  Act  465,  p.  2130..   505 

Acts  of  United  States:  . 

Federal  Employers'  Lia- 
bility Act 585 

Constitution  of  Arkansas: 

Art.  2,  §  10 238 

7,     20 125-460 

7,     23 238 

7,     25 125 
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STATUTES  CITED— Continued, 

Constitution    op    Arkansas — 
— Continued, 

Art.  7,  §30 332 

8,     40 ,..110 

12,       6 134 

16,        1 54-119 

16,       8 332 

16,      13 119 

§     7,  Declaration  of  Rights  266 

STREETS: 


Constitution  op  United  States 

7th  Amendment 268 

14th  Amendment 280 


Constitution  op  Mississippi: 

Code   of   Mississippi   of 
1892,  Sec.  1384 444 


city  streets;  improvement  of;  who  can  bind  the  city.     V enable  v. 

PlummerviUe,  477. 
acts  of  city  council.    Id, 
ratification  of  acts  of  officials.     Id. 

SURETYSHIP: 

liability  on  bond  of  interpleader.     Labat  v.  Dugan  Piano  Co.,  572. 

TAXATION: 

Kirby's  Digest,  §  1498,  applies  to  certain  counties  only.  Porter  v. 
Ivy,  329. 

method  of  levying  county  taxes.     Id. 

recovery  of  taxes  paid  under  erroneous  assessment.  Dickinson, 
Rec,  V.  Housley,  259. 

assessor  and  county  board  of  equalization  can  not  change  an  assess- 
ment of  railroad  property  made  by  the  Tax  Commission.    Id. 

uniformity  throughout  the  State;  duty  of  local  assessing  officers. 
Id. 

validity  of  assessment  of  railroad  property  by  the  Tax  Commission. 
Id. 

recovery  of  taxes  paid  after  erroneous  change  of  Tax  Commission's 
assessment.     Id. 

TAX  SALES: 

proof  of  invalidity.    Newman  v.  Lybrand,  424 
removal  of  cloud.     Id.. 

TICK  ERADICATION.    See  Cattle  Tick  Eradication, 
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TIMBER: 

unlawful  cutting;  proof.     Meadors  v.  State,  471. 

cutting  under  direction  of  owner's  agent.     Lancaster  v.  Case,  171. 

liability  for  improper  cutting.     Warren  Stave  Co.  v.  Hardy,  547. 

value  of  manufactured  article.     Id. 

sale  of,  right  to  remove  in  "reasonable  time."     Smith  v.  Dierks  Lbr. 

&  Coal  Co.,  9. 
eight  years  not  a  reasonable  time.     Id. 

TIMBER  DEEDS.    See  Timber. 

TITLE.    See  Cloud  on  Title. 

TRESPASS: 

person   acting  under   direction   of  plaintiff's  agent.     Lancaster  v. 

Case,  171. 
cutting  timber  without  right.     Warren  Stave  Co.  v.  Hardy,  547, 
liability  of  person  purchasing  from  trespasser.     Id. 
extent  of  liability.     Id. 

TRIAL: 

jury  can  not  impeach  verdict,  when.     Turner  v.  State,  48. 

examination  of  veniremen  in  voir  dire.     Speer  v.  State,  457. 

trial  of  State's  Attorney  for  misconduct  in  office.     Id. 

change  of  venue.     Id. 

verdict  by  lottery  is  invalid.     Id. 

a  quotient  verdict  is  not  the  result  of  a  lottery.     Id. 

improper  conduct  of  court;  jailing  witness  in  jury's  presence  for 
commission  of  crime  to  which  he  testified.     Martin  v.  State,  442. 

action  in  attachment  and  with  interplea;  right  of  open  and  close; 
burden  of  proof.     Collin  County  NaVl  Bank  v.  Laser  Grain  Co.,  396. 

continuance  for  absent  witness ;  lack  of  diligence.   Smedley  v.  State,  149. 

misconduct  of  jury  in  criminal  case;  control  of  by  trial  court;  im- 
proper acts.     Freels  v.  State,  189. 

continuances  are  within  the  discretion  of  the  trial  court.  Holub  v. 
State,  245.     . 

motion  for  continuance  may  be  heard  by  the  trial  judge,  when.    Id. 

opinion  of  trial  judge;  may  not  be  expressed  to  jury.  Lisko  v.  Uhren, 
111. 

VENDOR  AND  PURCHASER: 

reservation  of  title  In  chattel;  waiver  by  separate  suit.     Gordon  H. 

B.  Grate  Co.  v.  Zearing,  Recr,,  535. 
no  lien  for  unpaid  purchase  price.     Id. 
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VENDOR  AND  PURCHASER— Coniinwed. 

no  lien  after  debtor  corporation  becomes  insolvent.     Id. 

equitable  lien  for  unpaid  purchase  price.    Lay,  Admr.,  v.  Gaines,  167. 

proof  that  consideration  has  not  been  paid,  or  is  not  as  recited  in  the 

deed.    Id, 
acceptance  of  other  security  does  not  displace,  when.    Id, 
presumption  of  waiver  of  lien.     Id, 

VENDOR'S  LIENS: 

suit  to  foreclose  is  barred  by  limitations,  when.     Abbott,  Admr,,  v. 

Johnston,  1. 
right  to  taxes  paid.    Id, 

proof  of  consideration  for.     Lay,  Admr.,  v.  Gaines,  167. 
presumption  where  other  security  is  accepted.    Id, 

VENUE: 

proof  of  venue.     Cranford  v.  State,  101. 

VERDICT: 

quotient  verdict.     Speer  v.  State,  457. 

verdict  by  lot.    Id, 

less  than  twelve  jurors.    Minnequa  Cooperage  Co,  v.  Hendricks,  264. 

VOLUNTARY  PAYMENTS: 

money  paid  voluntarily  not  recoverable,  when.     Tancred  v.  First 
Nat'l  Bank,  520. 

WAGES: 

minimum  wage  law.     Hours  for  work  for  females.     State  v.  Crowe, 
272. 

WARRANTY: 

horse;  authority  of  agent.     Brown  v.  Cone,  86. 

WATERS: 

obstruction  of  drainage;  damage  from  standing  water.     Y,  &  M.  V. 
Rd,  Co,  V.  Jackson,  34. 

WILLS: 

two  subscribing  witnesses  necessary.    Johnson  v.  Hinton,  Admr.,  394. 
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WITNESSES: 

impeachment  of,  by  proof  of  general  reputation.     Dean  v.  State,  322. 
cross-examination;   irrelevant   matter;   collateral   issues.     Lisko  v. 

Uhren,  111. 
expert  witnesses^  qualifications.     Newport  Mfg.  Co.  v.  Alton,  542. 

WORDS  AND  PHRASES: 

contract  using  word  "lease"  held  to  intend  a  "sale."     American  Can 
Co.  V.  White,  381. 

WORK  AND  LABOR: 

hours  of  work  and  minimum  wages  for  females;  Act  of  1915  upheld. 
State  V.  Crowe,  272. 

WRIT  OF  ERROR  CORAM  NOBIS: 

is  a  common  law  writ  only.     Bradford  v.  White,  532. 
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